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♦- 


Eheby  and  others  vs.  Ebskine  and  others.  i^m^ 

1  66b     9 
While  by  ihe  code  all  the  forms  of  pleadiog  are  abolished,  yet  it  has  prescribed  l6oa  187 

rules  which  afford  to  parties  the  same  protection  as  formerly  against  TmiUng 

either  distinct  causes  of  action  in  favor  of  several  pMatiffs  agunst  the  same 

defendant,  or  uniting  several  causes  of  action  against  defendants  having  no 

common  interest  in  such  cause  of  action ;  and  thus  the  objection  against 

multifariousness,  although  not  permitted  so  nomine^  stiU  exists,  in  fact. 

Owners  in  severalty  of  premises  occupied  by  them,  upon  a  mill  stream,  and 
of  the  right  of  water  used  by  them,  may  unite  in  an  action  against  another 
several  owner,  to  restrain  him  from  using  more  water  than  he  is  entitled  to. 

In  such  a  case,  where  the  injury  consists  in  diverting  the  water,  and  it  affects 
all  the  several  owners  in  the  same  way,  and  at  the  same  time,  the  interest 
Ib  a  common  one,  and  one  which  entitles  the  owners  in  severalty  to  unite. 

The  relief  to  which  the  plaintiffs  in  such  an  action  are  entitied  is,  an  injunc- 
tion restraining  the  defendants  from  using  more  water  than  they  are  found 
to  be  entitled  to. 

Where  the  plaintifis  showed  that  although  they  had  a  right  to  the  use  of  the 
quantity  of  water  to  which  they  were  entiUed,  before  the  defendants  were 
entitled  to  the  use  of  any  water,  yet  that  the  defendants  persisted  in  using. 
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in  low  water,  sabeUntially  aU  the  water  of  the  stream ;  SM  that  this  was 
a  Yiolation  of  the  rights  of  the  plaintiffs  as  co-owners,  and  entitled  them 
to  maintain  the  action,  so  far  as  to  restrun  the  defendants  from  nsing 
the  water  when  there  was  not  enough  for  all  who  were  entitled  to  a  £air 
use  of  it 

JBdd,  aUo,  that  by  thos  limiting  the  relielf  granted  to  the  plaintiflb,  the  ques- 
tion as  to  the  quantity  of  water  to  which  each  owner  was  entitled,  and  the 
qnantity  each  need  or  wasted,  over  and  above  whst  he  was  entitled  to  use, 
was  left  unsettled ;  and  that,  the  respecdve  rights  of  the  pluntifTs  bein^ 
oonflicting,  they  oonld  not  be  -settled  in  an  action  in  which  all  were  plain- 
tiflh.  That  a  complaint  which  should  unite  such  discordant  interests  would 
be  clearly  multifarious,  and  could  not,  and  ought  not»  to  be  sustained. 

^eldf  fitrtKer,  that  an  action  or  actions  at  law,  were  proper  and  necesssary,  to 
settle  the  rights  of  the  several  parties,  to  the  use  of  the  waters  of  the  streant, 
and  the  specilQc  quantity  to  which  each  was  entitled ;  and  that  such  action, 
oould  only  be  brought  by  one  of  the  parties,  in  order  to  settle  hb  own  rights. 

Whether  he  oould  unite  the  other  owners  as  defendants,  so  as  to  settle  their 
rights,  also,  in  a  single  action  ?     Quart, 

APPEAL  by  the  defendants  from  a  judgment  entered 
upon  the  report  of  a  referee. 
The  facts  are  fully  stated  in  the  opinion  of  the  court. 

8.  C.  Huntington^  for  the  appellants. 

M.  H.  Tyler^  for  the  respondents. 


By  the  Courts  Mullin,  J.  This  action  is  brought  to 
settle  the  right  of  the  several  plaintiffs  and  of  the  defen- 
dants to  the  use  of  the  water  of  Grindstone  Creek,  in 
the  town  of  Richland,  in  the  county  of  Oswego,  and  to 
restrain  the  defendants  from  using  more  of  the  said 
water  than  they  may  be  found  legally  entitled  to.  The 
plaintiffs,  in  their  complaint,  set  out  their  respective 
rights  to  the  use  of  the  waters  of  said  creek,  and  allege 
that  they  have  a  right  to  the  use  of  the  quantity  of 
water  to  which  they  are  respectively  entitled,  before  the 
defendants  are  entitled  to  the  use  of  any  water;  and 
that  in  defiance  of  their  rights,  the  defendants  have  used 
water  to  which  they  were  not  entitled  and  to  which  the 
plaintiffs  were  entitled. 
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The  defendants'  answers  deny  the  allegations  of  the 
complaint,  except  as  to  such  matters  as  are  admitted, 
and  then  allege  that  their  right  to  the  use  of  the  water 
is  prior  and  superior  to  that  of  the  plaintiffs,  and  that 
the  plaintiffs  use  more  water  than  they  are  entitled  to. 

The  defendants  also  insist  that  the  plaintiffs  cannot 
maintain  the  action,  because  they  have  no  joint  or  united 
interest  in  the  water. 

The  case  was  tried  before  a  referee,  who  finds,  in  sub- 
stance, that  the  plaintiffs  are  each  entitled  to  the  use  of 
certain  quantities  of  the  waters  of  said  stream,  and  that 
the  defendants  are  also  entitled  to  a  certain  quantity; 
that  the  defendants  are  entitled  to  one-half  the  surplus 
after  the  several  parties  have  taken  the  quantities  to 
which  they  are  entitled  ;  and  that  certain  of  the  plain- 
tiffs are  entitled  to  the  other  half  of  such  surplus.  The 
rights  of  the  several  plaintiffs  to  water  are  ascertained 
and  determined,  as  are  the  rights  of  the  defendants. 
The  referee  finds  that  the  defendants  used  more  water 
than  they  were  entitled  to,  and  that  the  plaintiffs  have 
used  more  than  they  were  entitled  to.  The  referee 
orders  judgment  that  the  parties  are  severally  entitled 
to  the  use  of  water  as  stated  by  him,  and  that  the  de- 
fendants be  enjoined  from  using  more  than  they  are 
entitled  to. 

The  objections  made  in  the  answer,  that  the  plaintiffs 
have  no  joint  interest  in  the  water  entitling  them  to 
unite  in  an  action  to  restrain  the  defendants  from  using 
more  of  the  said  water  than  they  are  entitled  to,  is  re- 
newed on  the  argument,  and  it  presents  the  principal 
question  of  law  arising  on  this  appeal. . 

It  is  not  claimed  by  the  plaintiffs'  counsel  that  the 
plaintiffs  have  any  joint  interest  in  the  water,  or  the 
mills  propelled  by  it.  The  question  then  is,  can  tlie 
plaintiffs,  owners  in  severalty  of  the  premises  occupied 
by  them  and  of  the  right  of  water  used  by  them,  unite 
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in  an  action  against  another  several  owner  for  using 
more  water  than  he  is  entitled  to  t 

Such  a  nnion  of  parties  in  a  bill  in  equity,  before  the 
adoption  of  the  Code,  rendered  it  multifarious,  and  pre- 
vented a  decree  for  the  plaintiff;  and  the  defendant 
might  avail  himself  of  the  defect  by  demurrer,  or  objec- 
tion at  the  hearing. 

Several  and  distinct*  causes  of  action  in  favor  of  sev- 
eral parties  plaintiff  could  not  be  united  in  same  bill. 
In  Stcry'B  Equity^  §  271,  multifariousness  is  thus  de- 
fined: '*By  multifariousness,  in  a  bill,  is  meant  the 
improperly  joining  in  one  biU  distinct  and  independent 
matters  and  thereby  confounding  them ;  as,  for  exam- 
ple, the  uniting  in  one  bill  of  several  matters  perfectly 
distinct  and  unconnected,  against  one  defendant,  or  the 
demand  of  several  matters  of  a  distinct  and  independent 
nature  against  several  defendants,  in  the  same  bill.  In 
the  latter  case  the  proceeding  would  be  oppressive,  be- 
cause it  would  tend  to  load  each  defendant  with  an  un- 
necessary burthen  of  costs  by  swelling  the  pleadings 
with  the  statement  of  the  several  claims  of  the  other 
defendants,  with  which  he  has  no  connection.  In  the 
foinner  case,  the  defendants  would  be  compellable  to 
unite  in  his  answer  and  defence  diffel^nt  matters  wholly 
unconnected  with  each  other  and  thus  the  proofa  appli- 
cable to  each  would  be  apt  to  be  confounded  with  each 
other,  and  great  delays  would  be  occasioned  by  waiting 
for  the  proofs  respecting  one  of  the  matters  when  the 
others  might  be  fully  ripe  for  a  hearing."  {Murray  v. 
Hay,  1  Barb.  Ch.  R.  69.) 

While  by  the  Code  all  the  forms  of  pleading  are  abol- 
ished, yet  it  has  prescribed  rules  which  afford  to  parties 
the  same  protection  against  uniting  either  distinct  causes 
of  action  in  favor  of  several  plaintiffs  against  the  same 
defendant,  or  uniting  several  causes  of  action  against 
defendants  having  no  common  interest  in  such  causes 
of  action ;  and  thus  the  objection  against  multifarious- 
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nefls  although  not  permitted  eo  lumdne^  still  exists  in 
&ct  Indeed  no  system  of  pleading  could  be  tolerated 
that  woxild  permit  parties  whose  interests  are  entirely 
distinct,  to  unite  in  the  same  action,  or  compel  defen- 
dants having  no  common  interests  to  contest  causes  of 
action  against  them  severally. 

Section  167,  which  prescribes  the  causes  of  action 
which  may  be  united  in  the  same  complaint,  provides 
that  seyeral  causes  of  action,  whether  lliey  be  such  as 
have  been  heretofore  denominated  legal  or  equitable,  or 
both,  when  they  all  arise  out  of,  1st,  the  same  transac- 
tion or  transactions ;  2d,  contract ;  3d,  injuries  to  per- 
son or  property ;  4th,  injuries  to  character ;  5th,  claims 
to  recover  real  property ;  6th,  claims  to  recover  personal 
property ;  7th,  claims  against  a  trustee.  But  the 
causes  of  action  so  united  must  all  belong  to  one  of 
these  classes,  and  must  affect  all  the  parties  to  the  ac- 
tion, and  not  require  different  places  of  trial,  and  must 
be  sepaorately  stated. 

By  §  144,  the  defendant  is  permitted  to  demur  when 
several  causes  of  action  have  been  improperly  united. 
And  by  §  148,  if  the  objections  permitted  to  be  taken  by 
demurrer  are  not  thus  taken,  or  are  not  taken  by  the 
answer,  the  defendant  shall  be  deemed  to  have  waived . 
them,  except  the  objection  to  the  jurisdiction,  and  that 
the  complaint  does  not  state  a  cause  of  action. 

The  objection  that  the  plaintiffs  have  not  a  joint  in- 
terest in  the  subject  matter  of  the  action  is  taken  in  the 
answer,  and  the  defendants  are  therefore  entitled  to  in- 
sist upon  it  on  the  appeal. 

Nothing  can  be  clearer  than  that  these  plaintiffs 
cannot  maintain  this  action,  under  the  general  rule  as 
to  the  joinder  of  parties  and  causes  of  action  as  above 
stated. 

But  this  general  rule  is  not  without  its  exceptions. 
One  of  these  exceptions  is  that  judgment  creditors  may 
nnite  in  one  bill  of  discovery  and  account,  the  object  of 
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which  is  to  set  aside  impediments  to  their  remedies  at 
law,  created  by  the  fraud  of  their  common  debtor,  and 
to  have  his  estate  distributed  among  them  according  to 
the  prioiity  of  their  respective  liens,  or  ratably,  as  the 
case  may  be.  **  This  is  allowed,"  says  Chancellor  Kent, 
in  BrinkerTioff  v.  Brovm^  (6  John.  Oh.  JR.  179,)  "  to 
prevent  multiplicity  of  suits.  *  *  There  is  no  sound 
reason  for  requiring  the  judgment  creditors  to  separate 
in  their  suits  when  they  have  one  common  object  in 
view  which  in  fact  governs  the  whole  case.  *  *  Their 
rights  are  already  established,  and  the  subject  in  dis- 
pute may  be  said  to  be  joint  as  between  the  plain- 
tiffs, on  the  one  hand,  and  the  defendants,  on  the 
other,  charged  with  a  combination  to  hinder,  delay 
and  defraud  their  creditors."  {Fellows  v.  FelUms^  4 
Cowen^  682.) 

Another  exception  is  of  several  owners  of  water  rights 
from  whose  mills  the  water  is  wrongfully  diverted,  or 
disturbed  by  wrongful  obstructions  to  the  flow  of  the 
water.  In  such  case  the  several  owners  may  unite  in  a 
single  suit  to  restrain  the  i^nlawf ul  obstruction  or  diver- 
sion. Thus  in  Reid  v.  Oiffordy  {ffopJcinSj  416,)  several 
owners  of  mills  on  the  outlet  of  Leigh's  Lake  in  Wash- 
^ington  county  were  held  entitled  to  unite  in  a  bill  to  re- 
strain the  defendant  from  diverting  the  water  from  such 
mills  by  means  of  a  subterranean  passage  constructed 
on  his  own  land.  The  objection  was  made  by  the  de- 
fendant that  the  defendants  had  not  a  joint  or  common 
interest ;  but  the  chancellor  held  that  though  their  rights 
might  be  distinct,  the  grievance  complained  of  was  a 
common  injury  to  all  the  complainants.  He  also  held 
that  it  was  not  necessary  to  try  the  right  at  law  in  the 
first  instance,  because  it  was  clear  and  certain ;  and  in 
such  case  the  court  could  grant  relief  without  requiring 
the  right  to  be  first  settled  at  law.  {Belknap  v.  Trim- 
hie^  3  Paige^  Bin.) 
The  case  of  Murray  v.  Say  (1  Barh.  Ch.  R.  59)  is  a 
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case  witMn  the  same  exception.  In  that  case  the  bill 
was  filed  by  several  owners  of  separate  and  distinct  ten- 
ements rendered  nninhabitable  by  a  common  nuisance, 
and  it  was  held  that  the  action  could  be  maintained. 

Other  cases,  within  the  principles  of  either  one  or 
other  of  the  exceptions  to  the  general  rale,  are  referred 
to  in  the  cases  cited.  And  as  the  case  before  us  is 
within  the  second  exception  above  mentioned,  if  it  is 
within  any,  it  will  be  unnecessary  to  refer  to  any  other 
of  the  exceptions  to  the  general  rule. 

It  is  as  much  a  nuisance  for  a  person  entitled  to  draw 
a  limited  quantity  of  water  to  draw  more  than  he  is  en- 
titled to,  as  it  is  for  a  person  to  use  or  divert  it,  who  has 
no  color  of  right  to  do  either.  {Aug.  on  Watercourses^ 
§388.) 

In  this  case,  the  &ct  of  the  use  of  more  than  the  de- 
fendants are  entitled  to  being  found,  and  the  plaintiff's 
right  to  the  water  thus  unlawfully  used  being  also  es- 
tablished, a  case  is  made  which  entitles  the  party  to  re- 
lief, unless  the  finding  is  unsupported,  or  the  rights  of 
the  plaintiff  should  have  been  established  at  law  or  in 
some  other  tribunal,  before  commencing  this  action. 

The  injury  consists  in  diverting  the  water ;  it  affects 
all  in  the  same  way,  and  at  the  same  time.  In  this 
view  of  the  case,  the  interest  is  a  common  one,  and  one 
which,  within  the  cases,  entitled  the  plaintiffs  to  unite. 
The  extent  of  the  relief  to  which  the  plaintiffs  were  thus 
entitled  was  to  an  injunction  restraining  the  defendants 
from  using  more  water  than  they  were  found  to  be  enti- 
tled to. 

To  enable  the  referee  to  grant  this  relief,  it  was  neces- 
sary for  the  plaintiffs  to  prove  their  several  rights  to 
draw  water,  and  that  the  defendants  drew  more  than 
they  were  authorized  to.  This  did  not  necessarily  in- 
volve an  inquiry  into  the  precise  amount  to  which  each 
plaintiff  was  entitled,  but  simply  the  general  right  to 
use  it.    If  the  defendants  were  only  entitled  to  draw 
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after  all  the  plaintiffs  were  Btipplied,  the  extent  of  the  ^ 

defendants' right  would  not  be  material.    But  if  the  de^  ^J 

fendants  had  a  right  to  nse,  to  a  given  extent,  prior  to,  -^ 

or  in  common  with,  the  plaintiffs  or  either  of  them,  then  *^ 

an  inquiry  into  the  right  of  each  plaintiff,  and  the  ex-  ^^ 

tent  of  snch  right,  became  indispensable,  as  without  it  ^^ 

it  was  impossible  to  determine  whether  the  defendants  '-^ 

had  used  more  than  they  had  a  right  to  do.  >?* 

The  f^ts  are  not  found  as  fuUy  as  they  should  be,  to  ^^ 

enable  us  to  say  whether  the  conclusions  at  which  the  "^ 

referee  has  arrived  are  supported  by  the  jiroof s.  ^ 

As  I  understand  the  evidence,  in  1830  John  and  Hartly  n 

Holmes  owned  the  land  on  both  ludes  of  the  creek,  at  ^ 

the  dam  and  for  some  distance  below,  with  the  rights  of  s 

water  belonging  thereto.    In  that  year  they  entered  into  ^ 

an  agreement,  whereby  John  Holmes  became  entitled  to  ni 

a  prior  right  to  the  use  of  wilder  enou^  to  carry  a  grist-  ii 

mill  with  ^ne  run  of  stones,  to  be  used  on  the  west  side  \ 

of  said  creek,  and  Hartly  to  the  use  of  water  sufficient  t 

for  a  saw-mill  on  the  east  side,  and  the  surplus,  after  i 

supplying  the  saw-mill  and  one  run  of  stones^  was  to  be 
equally  divided. 

In  1834  Hilman  Pierce  having  acquired  the  rights  of  v 

Hartly  Holmes,  to  the  land  and  water  rights  on  the  east  \ 

side  of  the  stream,  entered  into  an  arrangement  with  the 
said  John  Holmes,  whereby  John  was  to  have  water 
enough  for  two  run  of  stones  on  the  west  side,  to  be 
drawn  in  a  ditch  in  which  the  water  should  be  two  feet 
deep  when  the  pond  was  full.  Each  was  to  have  half, 
of  the  surplus  water. 

In  1839  John  Holmes  granted  to  Jabez  Wood  water 
sufficient  to  full  hides  in  his  tannery  on  the  west  side  of 
the  creek,  and  the  first  right  to  enough  of  the  surplus 
water  to  grind  bark  in  his  tannery,  but  the  grant  of  the 
surplus  was  subordinate  to  the  prior  right  of  the  grist- 
mill to  sufficient  water  to  carry  two  run  of  stones.  ^ 

In  1860  John  Holmes  conveyed  to  Peter  Sandover  the 


ONONDAGA-APRIL,  186e.  17 


Emery  «.  Enkiiie. 


grist-mill  premises,  together  with  the  first  olaim  to  the 
water  from  the  dam,  sufficient  to  cany  two  ran  of  stones, 
with  all  their  appurtenances,  except  a  share  in  the  priv- 
ilege granted  to  the  owners  of  the  tannery  of  water  to 
fall  hides,  and  for  the  ashery. 

In  1865  Sandover  conveyed  to  Salmon  Erskine,  one  of 
the  defendants,  the  land  and  water  rights  mentioned  in 
the  preceding  conveyance  to  him  from  John  Holmes. 

In  1869  Salmon  Erskine  conveyed  to  Ghanncey  H. 
Partridge  the  grist-mill  lot,  with  the  first  right  to  water 
sufficient  to  carry  one  run  of  stones,  with  all  the  appur- 
tenances. 

In  1869  Partridge  mortgaged  the  property  and  rights 
last  mentioned  to  Isaiah  Holmes.  This  mortgage  was 
foreclosed,  and  the  premises  bid  in  by  Almeron  Thomas, 
who  subsequently  conveyed  them  to  Avery  Griffin,  one 
of  the  plaintiffs  in  this  suit 

In  1849  John  Holmes  conveyed  to  Salmon  Erskine  a 
piece  of  land  on  the  west  side  of  the  same  creek,  to- 
gether with  half  the  surplus  water  after  supplying  grist- 
mill, saw-mill,  and  tannery. 

The  plaintiffs,  Emery  and  Kenyon,  own  lots  with  wa- 
ter rights  on  the  east  side  of  the  creek,  and  Griffin  and 
Salisbury,  the  other  plaintiffs,  own  lots  with  water  rights 
on  the  west  side  of  said  creek. 

From  these  conveyances  and  agreements  it  follows, 
1st,  that  the  owners  of  the  grist-mill  and  tannety  lots 
on  the  west  side  of  the  stream  have  a  right  to  the  use  of 
the  water  prior  to  the  owners  on  the  east  side. 

2d.  Of  the  owners  on  the  west  side,  the  tannery  has  a 
right  to  water  enough  to  full  hides,  as  by  the  arrange- 
ment between  John  and  Hartly  Holmes,  the  prior  right 
of  the  former  was  limited  to  water  sufficient  for  two  runs 
of  stones,  and  the  grant  from  John  Holmes  to  Jabez 
Wood  was  of  water  enough  to  full  hides ;  thus  reducing 
by  so  much  the  quantity  to  which  the  grist-mill  was  en- 
titled ;  and  the  right  of  water  to  grind  bark  was  the  first 
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to  the  surplus  to  which  John  Holmes  was  entitled  after 
furnishing  sufficient  to  carry  the  grist-mill.  In  other 
words,  the  water  required  to  full  hides  was  to  be  taken 
out  of  the  quantity  to  which  the  grist-mill  was  entitled, 
and  the  quantity  thus  taken  was  to  be  the  first  supplied 
from  the  surplus,  and  whatever  additional  quantity  the 
mUl  might  require,  and  then  the  tannery  became  enti- 
tled to  so  much  of  such  surplus  as  was  required  to  carry 
a  bark-mill. 

3d.  Although  by  the  conveyance  given  in  evidence,  it 
would  seem  that  the  defendant  Salmon  Erskine  was  en- 
titled to  a  prior  right  of  water  to  carry  one  run  of  stones^ 
which  has  never  been  parted  with  by  him,  yet  that  quan- 
tity of  water  was  granted  with  the  grist-mill,  and  cannot 
be  used  by  him  elsewhere.  But  the  plaintiffs,  in  ascer- 
taining the  quantity  of  water  to  which  they  are  entitled, 
cannot  have  any  benefit  of  this  quantity  which  they  do 
not  own. 

4th.  By  the  said  conveyances,  the  defendant  is  only 
entitled  to  one  half  of  the  surplus  water  of  said  creek 
after  supplying  saw-mill,  grist-mill,  and  tannery. 

The  referee  finds,  in  substance,  that  there  is  no  sur- 
plus in  low  water,  and  that  the  defendants  have  used 
water  in  low  water  to  which  the  other  owners  had  a 
prior  right. 

The  rights  of  all  other  owners  being  prior  and  supe- 
rior to  those  of  the  defendants,  it  is  not  material  to  in- 
quire whether  the  capacity  of  their  respective  wheels  was 
greater  or  less  than  they  were  entitled  to  use,  unless  an 
inquiry  as  to  the  number  of  feet  of  water  which  the  par- 
ties are  respectively  entitled  to  use  becomes  material. 
And  that  can  be  material  only  when  it  is  made  to  appear 
that  if  they  used  no  more  than  they  are  justly  entitled 
to,  there  would  be  a  surplus  which  the  defendants  would 
be  entitled  to  use.  But  the  proofs  make  no  such  case. 
The  plaintiffs  show  that  the  defendants  persisted  in 
using,  in  low  water,  substantially  all  the  water  of  the 
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stream.  This  was  a  violation  of  the  rights  of  all  the 
other  owners,  and  entitles  them  to  maintain  this  action 
so  far  as  to  restrain  the  defendants  from  using  the  wa- 
ter when  there  is  not  enough  for  all  who  are  entitled  to 
a  prior  use  of  it. 

By  thus  limiting  the  relief  granted  one  important  ques- 
tion will  be  left  unsettled,  and  that  is,  the  quantity  of 
water  to  which  each  owner  is  entitled,  and  the  quantity 
each  uses  or  wastes,  over  and  above  what  he  is  entitled 
to  use.  To  determine  these  questions  an  inquiry  into 
the  quantity  to  which  each  owner  was  entitled  at  the 
date  of  his  grant,  (having  regard  to  the  head  and  fall  and 
the  kind  of  wheels  used,)  and  the  effect  of  improvements 
and  alterations  on  the  head  of  water  and  in  the  wheels 
and  machinery  used  since  such  grants,  and  particularly 
as  they  were  at  the  time  of  bringing  this  suit,  would  be 
necessary. 

In  settling  these  questions,  it  is  quite  obvious  that  the 
rights  of  the  plaintiffs  will  be  conflicting,  as  each  will  be 
interested  in  reducing  the  quantity  which  every  other 
may  be  entitled  to  use.  These  questions  cannot  be  finally' 
settled  in  an  action  in  which  all  are  plaintiffs.  The  com- 
plaint would  be  clearly  multifarious  which  should  unite 
such  discordant  interests,  and  could  not  and  ought  not 
to  be  sustained. 

Courts  of  equity  have  refused,  in  cases  of  nuisance, 
to  entertain  a  bill  to  restrain  them  until  the  rights  of  the 
plaintiffs  were  settled  at  law.  The  question  of  nuisance 
or  no  nuisance  was  peculiarly  proper  for  a  jury  and  the 
rights  of  the  plaintiff  to  the  property  or  rights  injured 
by  the  nuisance,  and  depended  on  the  application  of 
legal  principles  rendering  an  adjudication  of  a  court  of 
law  exceedingly  proper,  if  not  absolutely  necessary,  be- 
fore a  court  of  equity  could  assume  to  intervene  between 
the  parties. 

But  it  was  held  by  the  chancellor,  in  Reid  v.  Oifford^ 
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(Hiypkiiis^  416,)  that  when  the  i%ht  of  the  plaintiff  is 
clear  and  undisputed,  although  it  may  not  have  be^i 
settled  at  law,  the  court  would  entertain  jurisdiction, 
and  grant  relief.  In  this  case,  not  only  is  the  right  of 
the  plaintiffs  clear  and  undisputed  to  a  share  of  the  wa- 
ter, but  it  is  expressly  admitted  in  the  case.  At  foL  3 
it  is  said  that  the  referee,  in  company  with  the  parties, 
examined  the  premises  severally  occupied  by  the  par- 
ties ;  from  which,  and  the  concessions  of  the  parties,  it 
appeared  beyond  question  and  dispute  that  the  plaintiffs 
and  the  defendant  Salmon  Erskine  were  severally  pos- 
sessed of  mills,  and  water  privileges  on  such  creek. 
This  concession  is  so  unequivocal  that  it  was  unneces- 
sary to  proceed  at  law  to  settle  the  rights  of  the  parties, 
in  order  to  obtain  the  relief  which  the  court,  on  the  case 
made  by  the  pleadings  and  proofs,  can  grant.  Was  it 
competent  or  prox)er  to  entertain  the  suit  in  order  to  set- 
tle and  adjust  the  rights  of  the  parties  as  to  the  specific 
quantity  of  water  each  is  entitled  to  use  t  I  think  an 
action  or  actions  at  law  were  proper  and  necessaiy,  and 
then  the  action  could  only  be  brought  by  one  of  the  par- 
ties, in  order  to  settle  his  own  rights.  Whether  he  could 
unite  the  other  owners  as  defendants  so  as  to  settie  their 
rights,  also,  in  a  single  action,  it  is  not  now  necessary 
to  determine. 

I  am  therefore  in  &vor  of  affirming  this  judgment,  so 
far  as  it  grants  an  injunction  to  restrain  the  defendant 
from  using  water  from  the  dam  on  the  premises  in  ques- 
tion when  there  is  not  water  enough  for  all  the  other 
parties  who  are  entitled  to  a' prior  use  of  the  said  water ; 
and  also  of  affirming  that  part  of  the  said  judgment  in 
relation  to  the  costs  and  expenses.  And  as  to  the  rest 
and  residue  of  said  judgment,  I  am  in  favor  of  revers- 
ing it,  without  prejudice  to  the  right  of  either  or  all  of 
the  said  parties  to  bring  an  action  or  actions  to  settle  the 
rights  of  the  several  parties  to  this  action,  to  the  use  of 
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the  waters  of  said  stream,  and  the  specific  quantity  to 
which  each  was  entitled.  Neither  party  to  have  the 
costs  of  the  appeal,  as  against  the  other. 

Judgment  accordingly. 
FosTEB,  J.,  dissented. 

[OvoMPAOA   GsnEEAL  TxEM,  AprU  8,  18d6.     Baem,  FotUr  and  MvUm, 
JostioM.] 


-«•»• 


Timothy  Hxnbebhxn  m.  Mabous  G.  Cook. 

Where  a  minor  made  a  contract  to  work  for  another,  at  a  certain  smu  per 
month,  and  performed  the  same  in  part,  only,  and  in  an  action  brought  by 
hia  iktber,  to  reoorer  the  ndnoi'a  wagee,  the  plaintiff  did  not  repudiate  the 
apecial  contract,  but  on  the  contrary,  it  was  proved  by  him,  and  was  reaorted 
to  aa  the  measure  of  compensation  to  which  he  was  entitled — ^no  other  value 
of  the  son's  services  being  furnished — Beid  that  it  followed  that  the  plaintiff 
had  adopted  the  contract  made  by  the  minor,  and  was  therefore  bound  by  it. 

No  principle  of  law  is  better  settled  than  that  a  person  agreeing  to  work  for 
another  a  oertain  number  of  months  cannot  recover  his  wages,  without  diow- 
ing  that  he  has  performed  his  contract,  by  rendering  his  services  during  the 
time  specified  in  the  contract;  unless  he  can  show  that  he  was  excused,  or 
prevented  from  performing  it  by  the  act  of  the  other  party. 

It  is  not  a  sufficient  ezcose  for  non-performance,  that  the  employer  constantly 
found  ianlt  with  the  person  employed,  in  respect  to  the  manner  cf  doing  hia 
work.  Unless  the  £sult-finding  is  carried  to  such  an  extent  as  to  render  the 
servants s  life  very  uncomfortable,  it  will  not  justify  him  in  leaving. 

But  if  the  jury  find  that  the  servant  was  not  furnished  with  enough  to  eat,  a 
sufficient  reason  for  leaving  the  employer's  service  is  established. 

Where  a  general  authority,  from  a  finther  to  his  minor  son,  to  enter  into  con- 
tracts for  his  perscmal  services,  as  he  may  see  fit,  is  shown,  a  contract^  made 
by  the  latter,  is  binding  upon  the  father,  although  be  may  never  have  heard 
its  terms. 

Hie  question  of  ratificafion  arises  when  the  agent  acts  without  authority. 
Such  acts  b^ng  utterly  void  until  ratified,  the  person  alleging  ratification 
must  prove  the  unauthorised  act  to  have  been  adopted,  with  full  knowledge 
of  all  the  fiftcts. 

Where  the  principal  relies  on  the  contract  made  by  his  agent  without  authority, 
as  a  basis  of  recovery,  he  thereby  adopts  and  ratifies  tlie  contract;  and  ho 
cannot  escape  the  consequences  of  a  ratification  by  showing  that  he  was  not 
fully  informed  of  its  terms  and  conditions. 
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If  the  principal  finds  that  his  acts  by  way  of  ratiftoatioA  were  done  in  igBoraooe 
of  all  &ct6,  he  should  abandon  his  suit  upon  the  oontraot,  repudiate  the  act 
of  the  agents  and  assert  such  rights  as  he  may  have,  arising  from  the  unau- 
thorized acts  of  the  agent.  While  he  insists  on  the  contract,  he  must  be  pre- 
sumed to  consider  the  act  of  the  agent,  in  making  it,  as  within  the  scope  of 
his  authority. 

APPEAL,  by  the  defendant  from  a  judgment  of  the 
county  court  of  Onondaga  county,  affirming  the 
judgment  of  a  justice  of  the  peace. 

HalZ  &  Wallace,  for  the  appellant. 
John  MoUoy,  for  the  respondent. 

By  the  Courty  Mulun,  J.  The  plaintiff  is  the  father 
of  William  Henderhen,  a  minor,  and  brings  this  action 
to  recover  the  balance  of  wages  due  from  the  defendant 
for  the  services  of  the  said  William  from  the  28th  of 
March,  1864,  until  the  8th  of  July  following.  The  de- 
fendant had  paid  $20  in  money,  a  pig  worth  $3,  and 
there  were  some  three  or  four  days  lost  by  absence  and 
sickness. 

The  services  were  rendered  under  a  contract  entered 
into  between  William  and  the  defendant  that  the  former 
should  work  for  the  latter  eight  months,  and  the  latter 
should  pay  the  former,  for  such  services,  eighteen  dol- 
lars per  month.  William  worked  only  a  little  over 
three  months,  when  he  left,  refusing  to  continue  longer 
in  the  defendant' s  employ  because  the  defendant  was 
constantly  finding  fault  with  him,  and  because  he  had 
not  enough  to  eat. 

The  justice  before  whom  the  action  was  tried  rendered 
judgment  in  favor  of  the  plaintiff,  for  $36.88,  being  the 
amount  remaining  unpaid  for  the  time  William  worked 
for  the  defendant,  after  deducting  lost  time  and  the 
sums  paid. 

The  special  contract  is  not  repudiated  by  the  plaintiff ; 
but  on  the  contrary  it  is  proved  by  him,  and  it  is  re- 
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sorted  ti  as  the  measure  of  compenBation  to  which  the 
plaintiff  is  entitled.  No  other  value  is  furnished  of  the 
son's  services.  It  follows  that  the  plaintiff  adopted  the 
contract  made  by  the  son,  and  is  therefore  bound  by  it. 

No  principle  of  law  is  better  settled  than  that  a  person 
agreeing  to  work  for  another  a  certain  number  of  months 
cannot  recover  his  wages  without  showing  that  he  has 
performed  his  contract,  by  rendering  his  services  during 
the  time  specified  in  the  contract.  (1  Pars,  on  Ooni. 
622,  and  notes.  Jennings  v.  Camp^  13  John.  94.)  Or 
he  must  show  that  he  was  excused,  or  prevented  from 
performing  it  by  the  act  of  the  other  party.  {Dubois  v. 
Delaware  and  Hudson  Canal  Co.^  4  Wend.  285.  2  Pars, 
on  Cord.  36,  omA  notes.) 

The  question  then  is,  has  the  plaintiff  shown  a  suffi- 
cient reason  for  terminating  the  contract  before  the 
expiration  of  the  eight  months  ? 

The  excuses  are,  1st.  That  the  defendant  constantly 
found  fault  with  the  young  man,  as  to  the  manner  of 
doing  his  work ;  and,  2d.  That  he  was  not  furnished 
enough  to  eat. 

If  the  result  depended  on  the  validity  of  the  first 
excuse,  I  should  deem  it  wholly  insufficient.  It  is  the 
right  of  the  employer  to  insist  upon  having  the  servant 
perform  his  labor  according  to  his  instructions ;  and  so 
long  as  he  does  not  go  beyond  this,  the  servant  has  no 
right. to  complain.  He  may  captiously  find  fault,  and 
thereby  so  annoy  the  servant  as  to  make  his  life  a  very 
uncomfortable  one.  There  is  no  evidence  in  this  case 
to  justify  the  inference  that  fault-finding  was  carried  to 
such  an  extent,  in  this  case.  The  question  was  not  one 
of  fact,  alone.  It  was  a  mixed  one  of  fact  and  law ;  and 
on  the  facts  proved  by  the  plaintiff,  enough  is  not 
shown  to  justify  the  servant  in  leaving. 

The  second  excuse  I  can  see  no  way  of  avoiding.  The 
young  man  says  he  did  not  have  enough  to  eat.  There 
is  evidence  that  others  who  ate  with  him  had  enough. 
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The  jury  haFiog  found  tor  ibe  plaintiff,  the  qiftstion  of 
fact  most  be  held  to  have  been  f onifd  in  favor  <^  the 
pl^titiff.  And  this  fact  beiiig  so  f oundy  a  Bofficient  rea- 
mm  for  leaving  the  defendant's  services  is  established. 

If  the  case  tamed  on  the  legal  questions  disenssed 
by  the  county  judge,  I  should  be  f  or  leyersing  the  judg- 
ment. 

Nothing  can  be  plainer  than  that  WiUiam,  being  a 
minor  to  whose  senices  the  plaintiff  was  l^ally  enti- 
tled, made  tiie  contract  with  the  implied  if  not  ttie  ex 
press  authority  of  his  &iher,  and  that  the  latter  ratified 
and  adopted  the  contract  so  made. 

It  is  a  mistake  to  say  that  the  &ther  did  not  ratify 
and  adopt  the  whole  contract,  because  he  was  not  folly 
informed  of  its  terms.  He  sent  the  boy  with  authority 
to  make  contracts  for  his  services,  but  reserving  to  him- 
self the  wages.  The  i)er8on8  hiring  were  not  in  &ult  if 
the  plaintiff  did  not  inform  himself  of  all  the  terms  and 
conditions  of  the  contract  of  hiring.  And  a  contract 
made  under  this  general  authority  bound  the  father,  • 
whether  he  knew  its  terms  or  not.  The  questicm  of 
ratification  could  not  arise.  When  a  general  authority 
was  shown,  from  the  father  to  the  boy,  to  enter  into 
such  contract,  for  his  services,  as  he  saw  fit,  a  contract, 
when  made,  was  binding  on  the  father,  although  he  may 
never  have  heard  its  terms. 

The  question  of  ratification  arises  when  the  agent  acts 
without  authority.  As  such  acts  are  utterly  void  until 
ratified,  the  person  alleging  ratification  must  prove  the 
unauthorized  act  to  have  been  adopted;  with  full  knowl- 
edge of  all  the  facts.    {Paley  an  Agency ^  171,  note  «.) 

If  full  knowledge  is  not  shown,  the  act  is  not  ratified, 
and  the  principal  is  at  liberjty  to  proceed  as  if  nothing 
tending  to  ratify  the  unauthorized  act  had  been  done. 
{Paley  an  Agency ,  172,  note  g.) 

There  can  be  no  ratification  of  part  of  an  unauthor- 
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iaed  actt    the  principal  ratifies  the  whole,  or  none. 
{Foley ^  172,  note  10.) 

When  the  principal  relies  on  the  contract  made  by 
his  agent  without  authority,  as  a  basis  of  recovery,  he 
thereby  adopts  and  ratifies  the  contract ;  and  he  cannot 
escape  the  consequences  of  a  ratification  by  showing  he 
was  not  folly  informed  of  its  terms  and  conditions. 
{Fales/y  172,  note  o.) 

If  he  finds  tliat  his  acts,  by  way  of  ratification,  were 
done  in  ignorance  of  all  the  facts,  he  should  abandon 
his  suit  upon  the  contract,  repudiate  the  act  of  the 
agent,  and  assert  such  rights  as  he  may  have  arising 
from  the  unauthorized  act  of  the  agent*  While  he  in- 
sists on  the  contract,  he-  must  be  presumed  to  consider 
the  act  of  the  agent;  in  making  it,  as  within  the  soope 
of  his  authority. 

The  finding  on  the  &cts  entitles  the  plaintiff  to  re- 
cover, without  reference  to  the  rulings  on  the  questions 
of  law. 
«   The  judgment  must  be  aflbmed,  with  costs. 

[03IOHDAOA  Gbnseal  Tkbx,  April  8,   1866.    MuUin,    Bacon  end  Foster, 


The  Sybacuse  akd  Tullt  Plank  Road  Compact, 
plaintiffs  in  error,  vs.  The  People,  defendants  in 
error. 

A  plank  road  company  is  liable  to  an  indictment  at  common  law,  for  not 
keeping  its  road  in  repair;  notwithstanding  the  provisions  of  the  plank 
road  act  (2  M,  8.,  5(A  ed.,  486,)  anthoriring  an  indictment  and  conviction  for 
a  neglect  to  repair,  vpoa  the  complaint  of  an  inspector  of  plank  roads,  alter 
an  examination  and  notice  to  a  director  of  the  company. 

Hie  statutory  proceeding  has  not  superseded  the  remedy  by  indictment  at 
common  law,  but  is  cumulative,  merely. 

The  use  of  the  words  **  contrary  to  the  form  of  the  statute  "  does  not  make  an 
indictment,  otherwise  good  at  common  law,  and  not  containing  the  allega- 
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tiont  necewMy  to  bripg  it  wiUdn  the  stetete^  an  indtctaient  under  the  stat- 
ote,  while  the  remedy  by  indictment  at  the  common  law  remains  in  force. 

The  punishment  which  a  court  is  authorized  by  the  statute  (8  K.  8.,  5tA  ed., 
980,  g  66,)  to  inflict  upon  a  person  convicted  of  a  misdemeanor,  when  no 
other  punishment  la  impooed  by  statute,  is  imprisonment  in  a  county  jail 
not  exceeding  one  year,  or  by  fine  not  exceeding  $260,  or  both.  In  cases 
of  mti^met,  the  court,  upon  conviction,  is  aothoriaed  to  order  that  the  nui- 
sance be  abated.  This  is  the  only  addition  to  the  fine  aod  imprisonment 
that  the  court  has  power  to  make. 

Although  a  highway,  not  in  a  condition  to  be  safely  traveled,  by  reason  of 
non-repair.  Is  a  public  nnisanoe,  yet  it  is  not  one  of  the  nuisances  the  abate- 
ment of  which  is  oontemplatedi  when  those  terms  are  used. 

Upon  a  conviction  on  an  indictment  under  the  common  law,  for  allowing  a 
highway  to  become  a  nuisance,  the  defendant  is  liable  only  to  the  common 
law  punishment ;  the  statute  not  having  provided  any  other  punishment  for 
not  repairing  highways. 

It  seemi  inadvisable  for  the  courts  to  intrpdnce  the  practloe,  in  this  state,  of 
repairing  roads,  under  their  own  supervision ;  even  if  the  power  exists.    Per 

MULLIK,  J. 

In  cases  where  the  offender  would  prefer  to  repair,  rather  than  pay  a  fine,  the 
court  might  defer  sentence  in  order  to  afford  an  opportunity  to  repair,  and 
if  the  repairs  shall  be  made,  impose  a  mere  nominal  fine.    Fer  Mvlum,  J. 

Whether  or  not  the  court,  on  conviction  of  a  phmk  road  company  for  neg- 
lecting to  keep  its  road  in  repur,  has  the  power  to  order  the  company  to 
repair,  as  a  part  of  the  sentence,  it  has  no  power  to  suspend,  or  take  away, 
the  franchises  of  the  corporation,  by  forbidding  the  collection  of  tolls  until 
the  repidrs  shall  be  made. 

If,  upon  a  writ  of  error  in  a  criminal  case,  it  appears  that  a  portion  of  the 
Judgment  is  valid,  and  other  parts,  separable  from  the  legal  part  without 
danger  to  the  rights  of  the  accused,  are  Illegal,  the  court  may  reverse  the 
illegal  portions,  and  affimx  the  residue.    Per  Mnunr,  J. 

Under  the  act  of  the  legislature,  of  1868,  (Zovs,  ehap.  226,)  when  the  court 
determines  that  so  much  of  a  judgment  as  imposes  a  fine  upon  the  defendant 
is  valid,  but  that  oUier  portions  are  invalid,  it  may  remit  the  proceedings  to 
the  court  below  with  directions  to  impose  a  fine  upon  the  defendant. 

THE  plaintiflfs  in  error  were  indicted  in  the  conrt  of 
sessions  of  Onondaga  county  for  not  keeping  in 
repair  their  road,  extending  from  the  south  bounds  of 
the  city  of  Syracuse,  in  the  town  of  Onondaga,  to  the 
north  line  of  the  Indian  Reservation,  a  distance  of 
five  miles. 

The  indictment  alleged  that  the  company  wrongfully, 
unlawfully,    negligently   and    knowingly,    permitted, 
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caused  and  suffered  its  road  to  be  out  of  repair,  ruinous 
and  dangerous,  and  concluded;  ^^ against  the  form  of 
the  statute  in  such  case  made  and  provided,"  &c. 

Before  commencing  the  trial  of  said  cause,  the  coun- 
sel for  the  plaintiff  in  error  moved  the  court  to  quash 
the  indictment  and  to  discharge  the  said  plaintiff  in 
error,  on  the  ground. that  said  indictment  did  not  recite, 
allege,  or  show  that  before  the  finding  of  said  indict- 
ment there  had  been  either  an  examination  of  the  road 
described  in  the  indictment,  by  an  inspector  of  turnpike 
roads  or  plank  roads,  or  a  finding  of  such  inspector,  on 
due  examination,  that  such  road,  or  any  part  of  it,  was 
out  of  repair,  or  any  notice  by  any  such  inspector  of 
such  defect  or  default  or  examination  or  finding,  to  any 
director  of  said  company. 

The  court  denied  the  motion,  and  the  counsel  for  the 
plaintiffs  in  error  duly  excepted. 

Evidence  was  given  by  both  parties  as  to  the  condition 
of  said  road.  The  counsel  for  the  plaintiffs  in  error  re- 
quested the  court  to  instruct  the  jury  to  find  a  verdict 
for  the  plaintiffs  in  error,  which  was  refused,  and  the 
said  counsel  excepted. 

The  said  counsel  further  requested  the  court  to  charge 
the  jury  that  as  there  had  been  no  examination  of  the 
said  road  by  an  inspector,  bef  oi*e  the  indictment,  or  find- 
ing by  such  inspector  that  said  road  was  out  of  repair, 
or  notice  thereof  to  the  directors  of  the  company,  they 
should  find  the  plaintiffs  in  error  not  guilty.  The  court 
refused  so  to  charge,  and  the  said  counsel  excepted. 

The  said  counsel  further  requested  the  court  to  charge 
the  jury  that  in  determining  whether  the  said  road  was 
a  good  and  substantial  one,  they  must  take  into  consid- 
eration the  nature  of  the  natural  soil  on  which  it  was 
built,  and  the  kind  of  travel  upon  it.  The  court  refused 
so  to  charge,  and  the  counsel  duly  excepted. 

The  jury,  after  deliberation,  rendered  a  verdict  of 
guilty,  against  the  plaintiffs  in  error,  and  the  court  did 
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thereupon  paM  sentenoe  cm  the  plaintifEs  in  error,  that 
the7  pay  a  fine  of  $260,  abate  the  nniaance  by  putting 
the  road  in  the  condition  required  by  law,  within  three 
months  from  the  time  of  said  judgment  and  sentence, 
and  that  they  cease  the  collection  of  tolls  on  said  road 
until  it  should  cease  to  be  a  nuisance  by  being  so  put 
in  condition,  and  until  the  further  order  of  the  court. 

The  counsel  for  the  plaintiffs  in  error  excepted,  in 
time,  to  each  branch  ci  the  said  judgment  or  sentence. 

The  record  was  brought  into  this  court  by  writ  of 
error. 

D.  OoateSj  for  the  plaintiffs  in  error. 

L.  W.  SaU;  for  the  defendants  in  error. 

By  the  Cawrt^  Mttluk,  J.  The  motion  made,  to  dis- 
chajge  the  plaintiffs  in  error,  and  the  request  to  instruct 
the  jury  to  render  a  verdict  of  not  guilty,  were  made  on 
the  ground  that  the  indictment  must  be  deemed  to  be 
upon  the  60th  section  of  the  plank  road  act.  (2  R.  >81, 
6th  ed.j  4B0.)  By  that  section  and  two  or  three  sections 
preceding,  it  is  provided  that  when  complaint  is  made 
to  an  inspector  of  plank  roads  that  a  plank  road  is  out 
of  repair,  he  shall  inspect  the  same,  and  if  it  is  found 
out  of  repair,  give  notice  thereof  to  one  of  the  directors, 
and  require  the  defective  road  to  be  repaired,  and  if  he 
deems  it  proper  he  may  order  the  gates  on  such  road  to 
be  thrown  open.  The  60th  section  requires  him,  if  the 
road  is  not  repaired,  io  enter  complaint  to  the  attorney 
general,  or  the  district  attorney  of  the  county ;  and  it 
is  made  the  duty  of  the  one  to  whom  complaint  is  made, 
to  prosecute  the  delinquent  company ;  and  the  corpora- 
tion, if  convicted,  is  required  to  pay  a  fine  of  not  ex- 
ceeding $200.  As  the  indictment  did  not  aver  any 
examination  by  an  inspector,  or  notice  to  a  director,  it 
was  claimed  to  be  so  defective  that  no  conviction  could 
be  had  upon  it. 
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If  it  were  tme  that  the  indictment  was  found  under 
the  statute,  the  objection  would  be  unanswerable,  and 
the  conYiction  and  sentence  imposing  a  fine  of  $260 
would  be  ill^al. 

Btit  the  indictment  is  not  ui)on  this  statute.  It  is  an 
indictment  at  common  law,  for  a  common  law  offence, 
and  its  Yalidity  is  to  be  det^mined  by  the  rules  of  plead- 
ing applicable  to  such  indictments. 

It  is  not  alleged  by  the  counsel  for  the  plaintiffs  in 
error  but  that  the  indictment  is  sufficient  if  the  company 
is  liable  to  be  proceeded  against  for  the  common  law 
offence.  The  position  of  the  counsel  is  that  the  statu- 
tory  proceeding  has  superseded  the  indictment  at  com- 
mon law,  and  hence  no  conviction  can.  be  had  upon 
any  indictment  not  founded  upon  the  60th  section, 
above  cited. 

The  very  question  was  before  the  court  in  the  case  of 
The  President  J  <6c?.,  (^  the  Susqiiehanncch  Turnpike 
Boad  Co.  V.  TJu  People,  (16  Wend.  267.)  In  this  case, 
the  company  were  indicted  at  common  law  for  suffenng 
their  road  to  be  out  of  repair.  By  the  17th  section  of 
its  charter  provision  was  made  for  inspection,  notice  to 
the  directors,  and  penalty  for  not  repairing.  It  was  in- 
sisted, in  that  case,  as  it  is  in  this,  that  those  provisions 
superseded  the  common  law  remedy  by  indictment ;  but 
the  court  held  that  the  provision  of  the  charter  was 
cumulative  merely,  and  left  the  proceeding  by  indict- 
ment in  force ;  and  the  conviction  of  the  company  was 
affirmed. 

The  same  principle  was  again  applied  in  the  case  of 
The  Waierfard  and  Whitehall  Turnpike  Co.  v.  The 
People,  (9  Barb.  161.) 

In  the  cases  cited,  the  new  remedy  was  a  penalty 
merely,  and  not  a  proceeding  by  indictment,  and  it 
might  therefore  be  claimed  that  if  the  new  remedy, 
given  by  the  50th  section  of  the  plank  road  act  is  by  in- 
dictment, the  remedy  at  common  law  must  be  held  to 
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be  impliedly,  if  not  expressly,  repealed.  It  was  held 
in  The  People  v.  The  Ooshen  Turnpike  Oo.y  (11  Wend. 
697,)  that  the  mode  of  proceeding  to  enforce  a  provision 
substantially  the  same  as  the  one  prescribed  by  the  50th 
section  above  cited  wa»  by  indictment,  and  not  by  civil 
action  for  the  penalty.  The  same  objection  was  made 
in  the  case  cited  supra  from  16th  Wend.  367,  and  it 
was  said,  in  answer,  by  Bronson,  J.  ^^If  an  indictment 
be  the  proper  mode  of  proceeding  for  this  fine  (the  fine 
of  $200  given  by  the  60th  section,  above  cited)  it  will 
prove  nothing  in  relation  to  the  question  before  the 
court,  for  this  was  not  a  proceeding  under  that  statute. 
It  does  not  appear  that  there  was  any  notice  by  an  in- 
spector requiring  the  corporation  to  repair,  nor  a  com- 
plaint to  the  district  attorney.  *  *  It  is  enough  that 
the  indictment  was  neither  framed  nor  is  the  offence 
charged  to  have  been  committed  against  the  form  of  this 
or  any  other  statute." 

It  is  unnecessary  to  cite  authorities  to  show  that  the 
use  of  the  words  '^ contrary  to  the  form  of  the  statute" 
does  not  make  an  indictment,  otherwise  good  at  com- 
mon law  and  not  containing  the  allegations  necessary  to 
bring  it  within  a  statute,  an  indictment  under  the  stat- 
ute, while  the  remedy  by  indictment  at  the  common  law 
remains  in  force. 

I  am  not  aware  that  it  has  ever  been  held,  or  even 
suggested,  that  the  duty  to  keep  a  highway  in  repair 
depends  in  any  degree  ujyon  the  nature  of  the  soil,  or 
the  kind  of  business  passing  over  such  road.  The  road 
must  be  kept  in  repair  so  that  persons,  and  teams  of  all 
kinds,  which  may  lawfully  use  it  may  pass  along  it 
safely  and  conveniently.  If  the  soil  is  such  that  a  good 
and  substantial  road  cannot  be  laid  upon  it,  the  com- 
pany should  abandon  it ;  or  if  it  is  in  charge  of  public 
officers,  its  route  should  be  changed.  The  public  must 
be  accommodated,  or  those  whose  duty  it  is  to  provide 
for  their  accommodation  must  see  that  it  is  done.     If  in 
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every  case  of  indictment  for  a  nuiBance  arising  from 
non-repair  of  a  highway,  an  investigation  is  to  be  entered 
upon  as  to  the  nature  of  the  evil  and  the  extent  and 
kind  of  its  uses,  and  those  considerations  are  to  control 
the  question  of  liability,  it  will  be  impossible  ever  to 
convict  in  cases  of  highways  where  heavy  loaded  teams 
are  accustomed  to  pass.  I  think  the  request  was  prop- 
erly refused. 

No  authority  or  precedent  has  l:)een  cited  in  support 
of  *  the  second  and  third  branches  of  the  sentence ;  nor 
have  I  been  able  to  find  any.  The  punishment  which  a 
court  is  authorized  by  the  statute  (3  S.  S.  Bth  ed.  080, 
§  65)  to  inflict  upon  a  person  convicted  of  a  misde- 
meanor, when  no  other  punishment  is  imposed  by  stat- 
ute, is  imprisonment  in  a  county  jail  not  exceeding  one 
year,  or  by  fine  not  exceeding  $260,  or  by  both  such 
fine  and  imprisonment.  In  cases  of  nuisance  the  court, 
upon  conviction,  is  authorized  to  order  that  it  be  abated ; 
and  this  is  the  only  addition  to  the  fine  and  imprison- 
ment that  I  can  find  that  the  court  is  authorized  to  make. 

A  highway  not  in  a  condition  to  be  safely  traveled,  by 
reason  of  non-repair,  is  a  public  nuisance ;  yet  I  do  not 
think  it  is  one  of  the  nuisances  the  abatement  of  which 
is  contemplated  when  those  terms  are  used.  When  a 
building  or  other  dangerous  or  ojffensive  erection  is  to 
be  removed,  the  sheriff  may  remove  it,  under  the  direc- 
tion of  the  court.  But  to  compel  him  to  repair  a  high- 
way may  involve  an  expenditure  beyond  the  ability  of 
one  creating  or  continuing  a  nuisance  to  pay. .  And  as 
a  corporation  cannot  be  imprisoned,  there  is  no  way  in 
which  it  can  be  compelled  to  repair  a  way,  beyond  the 
value  of  its  property,  which  may  not  be  sufficient  to 
complete  the  work. 

In  England,  there  does  not  seem  to  have  been  a  uni- 
form rule  for  punishing  for  non-repair  of  highways. 
Blackstone  {vol.  4, 167,)  says  that  those  bound  to  repair 
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may  be  indicted,  and  distrained  to  repair  and  mend 
them,  and  in  some  cases  fined. 

In  the  case  of  The  King  v.  The  Inhabitants  qf  Mor 
chynUeth,  (4  B.  A  Aid.  409,)  a  fine  of  £300  had  been 
imposed  for  not  repairing  a  highway,,  and  it  not  proving, 
as  the  reporter  expresses  it,  sufficient,  the  court  was  in- 
voked to  impose  a  further  fine  of  £200,  which  they 
refused  to  do.  From  which  it  would  seem  that  in  that 
case  the  court  had  assumed  to  repair  the  way,  through 
the  sheriff  or  other  person  appointed  for  the  purpose. 
In  The  King  v.  The  Inhabitanis  of  Old  Mattony  cited 
in  a  note  to  the  last  case,  a  similar  application  was 
made  for  an  additional  fine,  as  the  former  was  not  suffi- 
cient to  complete  the  repairs.  The  court  refused,  say- 
ing if  the  road  is  not  put  in  repair  by  the  first  fine,  writs 
of  distriifgas  shall  issue  against  the  defendant  tiU  the 
road  is  completed.  The  writs,  he  says,  are  now  the 
only  remedy  on  the  present  indictment ;  the  fine  is  the 
punishment  for  the  neglect  and  offence  of  which  the  de- 
fendants are  indicted,  and  though  the  court  may  compel 
an  actual  repair,  yet  the  punishment  has  been  infiicted, 
and  they  cannot  inflict  a  further  punishment  or  fine ; 
but  the  parish  might  be  again  indicted.  If  this  is  the 
common  law  practice,  then  the  punishment  consists  in  the 
imposition  of  the  fine,  when  the  defendant  is  a  corpora- 
tion ;  and  if  it  is  intended  to  compel  it  to  repair,  it  is  to 
be  done  by  writs  of  distringas  granted  on  motion,  as  the 
necessities  of  the  case  may  require. 

It  is  said  in  Jacobus  Law  Dictionary^  title  Highways, 
that  writs  of  distringas  shall  be  awarded  in  infinitum 
till  the  court  of  King's  Bench  is  certified  that  the  way 
is  repaired.  (8  Chittjfe  Qom.  Law^  675.  Th^  King  v. 
SUad,  8  T.  R.  142.) 

The  indictment  being  under  the  common  law,  it  would 
follow  that  the  defendant  was  liable  only  to  the  com- 
mon law  punishment,  our  statute  not  having  provided 
any  other  punishment  for  not  repairing  highways.     The 
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punishment  for  this  offence,  at  common  law,  seems  to 
have  been  a  fine  when  the  offenders  were  not  the  inhab- 
itants of  a  parish  or  a  corporation,  and  fine  or  imprison- 
ment or  both  when  the  offender  was  a  private  person. 
The  court  had  power  by  distringas  to  compel  reparation ; 
but  that  did  not  necessarily  form  a  part  of  the  judgment, 
but  could  be  enforced  as  an  incident  or  consequence  of 
the  conviction. 

When  the  nuisance  was  an  obstruction  to  the  use  of 
the  road,  or  was  dangerous  to  life  or  health,  it  was  a 
part  of  the  judgment  that  it  be  abated  at  the  expense  of 
the  wrongdoer. 

It  does  not  seem  to  me  that  it  would  be  advisable  for 
the  courts  to  introduce  the  practice  in  this  state  of 
repairing  roads  under  their  own  supervision.  If  the 
power  exists,  (and  I  am  not  prepared  to  say  it  does  not,) 
to  compel  the  party  liable  to  repair,  by  means  of  attach- 
ment or  distringas,  it  may  be  policy  to  exercise  it ;  but 
I  do  not  think  that  any  good  can  come  of  attempting  to 
enforce  repairs  under  the  supervision  of  the  courts. 
There  are  cases  where  the  offender  would  prefer  to 
repair,  rather  than  pay  a  fine.  In  such  cases,  the  court 
might  defer  sentence  in  order  to  afford  an  opportunity 
to  repair,  and  if  the  repairs,  shall  be  made,  then  to  im- 
pose a  mere  nominal  fine.  This  course  seems  to  have 
been  frequently  adopted,  in  England. 

But,  whatever  may  be  our  views  as  to  the  power  of 
the  court  to  9rder  the  defendant  to  repair,  as  a  part  of 
the  sentence,  it  cannot,  it  seems  to  me,  be  seriously 
urged  that  it  had  power  to  suspend  or  take  away  the 
franchises  of  the  corporation.  There  is  no  authority  for 
any  such  judgment ;  and  we  must  hold  that  part  of  the 
sentence  to  be  illegal. 

The  question  then  is,  what  is  the  effect  upon  the  judg- 
ment, one  or  both  of  the  clauses  of  the  sentence  being 
illegal?  Does  it  render  void  the  whole  judgment,  or  is 
the  illegal  part  only  void  1 
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The  statute  (3  R.  8.  5th  ed.  1035,  §  26)  provided,  before 
it  was  amended  in  1863,  that  in  reversing  a  judgment 
brought  upon  a  writ  of  error,  the  court  shall  either  grant 
a  new  trial  or  discharge  the  defendant,  as  the  case  should 
require.  And  such  is  the  language  of  the  books.  No 
suggestion  is  made  that  the  judgment  may  be  reversed 
in  part  and  a£9rmed  in  .part,  and  yet  it  would  seem  to 
be  great  folly  to  discharge  a  defendant  altogether  when 
part  only  of  his  sentence  was  illegal,  and  the  illegal 
part  is  severable  from  that  which  is  legal.  In  the  case 
before  us,  there  is  no  doubt  but  that  the  court  could 
lawfully  impose  the  fine  of  $250.  If  the  oth^r  parts  of  the 
judgment  are  illegal,  they  are  separable  from  the  legal 
part  without  danger  to  the  rights  of  the  accused ;  and  I 
am  of  the  opinion  that  we  may  reverse  the  illegal  parts 
and  affirm  the  residue. 

In  Hex  V.  Collier  et  al.^  (1  Wilson^  832,)  the  defendants 
were  indicted  and  convicted  for  insulting  a  justice  of  the 
peace,  and  the  judgment  was  that  they  be  imprisoned  a 
month,  ask  pardon  of  the  justice,  at  his  house,  and 
advertise  it  in  a  newspaper.  Having  suffered  the  im- 
prisonment, but  not  asked  pardon  or  advertised,  they 
were  brought  up  on  habeas  corptcs^  and  moved  to  be  dis- 
charged. The  court  decided  that  as  so  much  of  the 
judgment  as  was  legal  had  been  executed,  they  must  be 
discharged,  as  the  other  part  was  void.  This  is  a  recog- 
nition of  the  right  to  sever  the  void  from  the  valid  parts 
of  the  judgment.  But  as  the  valid  part  had  been  exe- 
cuted, a  discharge  was  the  only  remedy  against  the 
illegal  part. 

But  if  my  brethren  should  differ  from  me  as  to  power 
of  the  court  to  affirm  this  judgment,  as  to  the  fine,  and 
reverse  it  as  to  the  residue,  the  question  then  arises, 
what  are  we  to  do  in  the  premises  ?  As  the  law  stood 
prior  to  1862,  if  a  judgment  was  reversed  because  it  was 
illegal,  the  prisoner  could  not  be  again  tried  for  the 
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offence,  but  must  be  discharged.  {Shefpherd  v.  Tlie 
People^  26  N.  T.  406,  and  cases  cited.) 

In  1863  {Laws  qf  tTiai  year^  ch.  226,)  the  section  of 
the  Revised  Statutes  as  to  the  power  of  the  court  on 
wHts  of  error  in  criminal  cases,  above  cited,  was  amended 
by  adding  thereto  a  proviso  that  the  court  might  remit 
the  record  to  the  court  below  to  pass  such  sentence  as 
the  appellate  court  should  direct,  when  it  should  appear 
that  the  conviction  was  regular  and  legal.  Under  this 
provision  it  was  held  by  the  Court  of  Appeals  that  the 
court  had  power  to  remit  the  record  of  proceedings  to 
the  court  below  when  the  sentence  was  unauthorized, 
but  the  proceedings  on  the  trial  were  regular.  (Batzky 
V.  The  People,  29  iVl  T.  124.) 

As  it  will  remove  all  doubt  as  to  the  legality  of  the 
judgment,  to  reverse  the  judgment  and  remit  the  pro- 
ceedings to  the  court  of  sessions  with  directions  to  im- 
pose a  fine  upon  the  plaintiff  in  error  of  $260,  I  am  ^in 
favor  of  that  disposition  of  the  case. 

Judgment  accordingly. 

[Ohovdaoa  Gknuul  Tksm,  Oetober  2,  1866.    Morgan,  FotUr  and  MuUni, 
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By  an  agreement  between  two  parties  for  an  exchange  of  anlmala,  each  party 
acquires  title  to  the  animal  agreed  to  be  recelTed,  and  the  price  of  each 
is  paid. 

Upon  an  agreement  for  an  exchange  of  property,  either  party  may  refose  to 
deliver  until  he  receives  the  property  agreed  to  be  given  In  exchange.  But 
he  may  waive  performance  by  the  other  party,  and  complete  the  agreement, 
on  hb  own  part,  by  full  performance.  And  having  done  so,  he  cannot 
rescind  the  agreement  of  exchange,  and  sue  for  the  property  delivered  by 
him.  His  only  remedy  is  an  action  for  the  property  agreed  to  be  g^ven  him 
in  exchange,  after  demand  made,  or  for  its  value. 

And  judgment,  in  such  an  action,  for  the  plaintiff,  for  the  value  of  the  property 
ogreed  to  be  given  him  in  exchange,  is  no  bar  to  a  subsequent  action,  by 
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the  other  party,  againsi  him,  to  recover  damages  arimiig  from  a  breach  of 
warranty  in  respect  to  the  property  received  by  the  plaintiff  in  the  second 
suit,  in  exchaoge;  where  it  appears  that  the  pleadings  in  the  former  suit  did 
not  allude  to  any  breach  of  warranty,  and  the  question  of  warranty  was  not 
litigated  in  snch  suit. 

A  recovery  by  the  plaintiff,  in  the  first  suit,  is  entirely  connstent  with  the 
right  of  the  defendant  therein  to  snCf  at  any  time  thereafter,  for  his  damages 
resulting  from  a  breach  of  the  warranty. 

Where  the  plaintiff  in  the  former  action  sought  to  recover  for  a  cause  of  action 
entitling  him  to  a  judgment,  but  he  insisted  on  and  proved  the  wrong  meas- 
ure of  damages,  by  reason  whereof  he  recovered  less  than  her  was  legally 
entitled  to;  Sdd  that  such  recovery  did  not  bar  the  oth«r  party  from  insist- 
ing, in  a  subsequent  action,  brought  by  him  upon  the  warranty,  on  the  full 
measure  of  damages  to  which  he  was  entitled. 

During  the  negotiations  for  the  exchange  of  a  cow  of  the  plaintiff's  for  a  mare 
of  the  defendant's,  the  defendant  told  the  plaintiff  what  work  the  mare  had 
done,  and' said  she  could  work  well  enough,  then ;  MM  that  this  was  a  direct 
affirmation  as  to  the  ability  of  the  mare  to  labor,  and  was  a  warranty. 

In  an  action  for  a  breach  of  the  warranty,  the  plaintiff  testified  that  the  mare 
was  good  for  nothing  to  work,  and  stated  what  he  knew  of  her ;  and  others, 
who  had  used  her,  gave  evidence  tending  to  prove  that  she  was  unfit  to  labor. 
JIM  that  there  was  sufficient  evidence,  upon  both  points,  to  carry  the  case 
to  the  jury,  and  their  decisiun  upon  it  moat  be  considered  as  final. 

THIS  action  was  brought  before  a  justice  of  the  peace 
of  the  county  of  Madison,  to  recover  damages  which 
the  plaintiff  claimed  to  have  sustained  by  reason  of  a 
breach  of  warranty  on  the  sale  of  a  horse ;  or  rather  on 
the  exchange  of  a  cow  of  the  plaintiff' s  for  a  horse  of 
the  defendant' s.  It  was  proved,  on  the  trial,  that  during 
the  negotiation  for  an  exchange,  the  defendant  told  the 
plaintiff  that  the  mare  was  diseased,  and  how  the  dis- 
ease affected  her ;  that  he,  the  defendant,  had  worked 
her  a  good  deal ;  that  he  knew  nothing  why  she  could 
not  work ;  she  could  work  well  enough  then ;  she  was  a 
pretty  good  mare,  only  swelled  bad.  Other  expressions 
were  used  by  the  defendant,  in  regard  to  the  animal, 
but  these  were  the  only  ones  which  could  be  claimed  to 
constitute  a  warranty.  The  plaintiff  gave  evidence  tend- 
ing to  prove  a  breach  of  the  warranty,  resulting  from 
the  inability,  arising  from  weakness,  to  perform  labor. 
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The  defendant  set  np  in  his  answer,  as  a  defence,  and 
prored  on  the  trial,  that  in  June,  1863,  some  five  years 
after  the  agreement  to  exchange  above  mentioned,  he 
(the  defendant)  brought  an  action  against  the  present 
plaintiff,  to  recover  the  value  of  the  cow  which  the 
present  plaintiff  agreed  to  deliver  to  the  present  defen- 
dant, in  exchange  for  the  mare.  In  the  complaint  in 
that  action  it  was  allied  that  on  the  1st  of  March, 
1858)  the  plaintiff  in  that  action  (the  defendant  in  this) 
sold  and  delivered  to  the  defendant  a  mare  of  the  value 
of  $20,  in  payment  for  which  the  defendant  agreed  to 
deliver  to  the  plaintiff  a  five  year  old  cow,  within  a  week 
or  two  from  that  time,  and  that  the  defendant  had  failed 
and  neglected  to  deliver  said  cow,  and  had  not  paid  for 
said  mare.  The  defendant  (the  present  plaintiff)  set  up 
as  defences  to  said  action :  1st,  a  general  denial ;  2d,  that 
the  mare  was  worthless  and  the  cow  was  ailing;  the 
plaintiff  was  to  send  for  her,  but  did  not ;  the  defendant 
was  ready  and  willing  to  deliver  her  when  called  for, 
but  not  being  called  for,  the  defendant  (now  plaintiff) 
kept  her  until  she  died ;  and  set  up  the  valu^e  of  such 
keeping  as  a  counter  claim. 

On  the  trial  of  that  case  evidence  was  given  as  to  the 
value  of  the  mare,  and  the  justice  by  whom  the  action 
was  tried  testified  that  he  rendered  judgment  for  the 
plaintiff  in  that  suit  on  the  ground  that  he  did  not  con- 
sider that  the  title  of  the  cow  passed  to  the  plaintiff,  and 
therefore  the  plaintiff  was  entitled  to  recover  the  value 
of  the  mare.  He  found  the  value  of  the  mare  to  be  $20 ; 
and  for  that  sum  he  rendered  judgment  in  favor  of  the 
plaintiff. 

After  hearing  the  evidence  in  this  case,  the  justice  ren- 
dered judgment  in  favor  of  the  plaintiff,  for  $30  dam- 
ages, and  $4.43  costs. 

On  appeal  to  the  county  court  of  Madison  county,  the 
judgment  of  the  justice  was  reversed,  on  the  ground 
that  the  judgment  in  the  former  suit  between  the  parties 
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was  a  bar  to  this.  The  reason  assigned  by  the  connty 
judge  for  his  decision  was  that  the  justice  in  the  former 
suit,  in  order  to  render  the  judgment  he  did,  in  that 
case,  must  have  held  that  the  contract  of  exchange  had 
been  rescinded  by  the  failure  of  Morgan  to  deliver  the 
cow  in  pursuance  of  the  contract ;  that  the  contract  be- 
ing rescinded,  Morgan  could  not  maintain  an  action  upon 
it,  as  he  sou^t  to  do  by  this  suit ;  and  further,  that  the 
value  of  the  mare  was  the  question  in  issue  in  botli  cases, 
and  having  been  litigated  in  the  former  suit,  could  not 
be  again  litigated  in  this.  He  therefore  reversed  the 
judgment,  with  costs. 

The  plaintiff  appealed  from  the  judgment  of  reversal, 
and  the  case  was  submitted  by 

A.  iT.  Sheldon^  for  the  appellant. 
D.  <?.  WiUingtony  for  the  respondent. 

By  the  Courtj  Mullin,  J.  By  the  agreement  between 
the  parties  to  exchange  animals,  the  plaintiff  acquired 
title  to  the  horse  and  the  defendant  to  the  cow.  The 
price  of  the  cow  was  paid ;  and  when  there  is  an  agree- 
ment  to  sell  a  specific  thing  and  the  buyer  pays  the 
price,  the  title  to  it  passes,  and  he  can  maintain  an  ac- 
tion of  trover  or  replevin,  for  it.  {Chitty  on  Contracts^ 
374.)  The  defendant  might  have  refused  to  deliver  the 
horse  until  he  received  the  cow ;  but  he  saw  fit  to  waive 
performance  and  complete  the  agreement,  on  his  own 
part,  by  full  performance.  In  Chapman  v.  Lathrop^ 
(6  CoweUy  110,)  the  defendants  bought  of  the  plaintiff  a 
quantity  of  goods  to  be  paid  for  in  cash  or  current  bills. 
The  goods  were  actually  delivered  to  the  defendants, 
and  on  the  next  day,  when  called  on  for  the  price  they 
offered  in  payment  a  note  enclorsed  by  the  plaintiff,  and 
the  balance  in  cash.  This  was  refused,  and  trover 
brought.     The  court  held  that  the  action  could  not  be 
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maintained.  The  chief  justice,  delivering  the  opinion  of 
the  court,  says :  "  It  is  conceded  that  the  plaintiffs  were 
entitled  to  pay  for  the  goods  on  delivery.  They  might 
have  refused  to  part  with  the  goods  until  payment. 
When  no  time  is  agreed  on  for  payment,  the  delivery* 
and  the  payment  are  to  be  simultaneous  acts.  But  if 
the  vendor  delivers  the  goods  to  the  vendee  and  the  la{- 
ter  omits  to  pay,  the  property  in  the  goods  is  changed. 
*  *  In  case  of  an  agreement  to  pay  down  for  goods,  if 
the  vendor  delivers  the  goods  without  payment,  the  ven- 
dee may  avail  himself  of  any  legal  set  off,  notwithstand- 
ing the  agreement  to  pay  ready  money."  {Lansing  v. 
Turner^  2  John.  13.    Lupin  v.  Marie^  6  Wend.  77.) 

It  ioUows  that  the  defendant  could  not  rescind  the 
agreement  of  exchange  and  sue  for  the  property  deliv- 
ered hy  him  to  the  plaintiff.  His  only  remedy  was  an 
action  for  the  recovery  of  the  cow,  after  demand  made, 
or  for  her  value. 

The  complaint  in  the  action  sets  out  the  agreement  of 
exchange,  and  alleges  that  the  defendant  had  failed  and 
neglected  to  deliver  said  cow,  and  ^  had  not  paid  for  the 
mare.  The  value  of  the  mare  is  stated  to  be  $20,  and  a 
judgment  for  that  amount  is  demanded. 

Under  this  complaint,  the  plaintiff  was  entitled  to  re- 
cover the  value  of  the  cow,  and  that  value  was  the  only 
sum  he  was  entitled  to  recover  \  and  a  judgment  for  that 
value  would  be  no  bar  to  the  present  action.  The  cow 
was  the  price  paid  for  the  horse  as  warranted ;  she  was 
the  consideration  for  the  promise  to  pay  whatever  dam- 
ages the  plaintiff  in  this  suit  might  sustain  if  the  horse 
should  not  prove  to  be  as  warranted.  A  recovery,  there- 
fore, of  the  value  of  the  cow,  was  entirely  consistent 
with  the  right  of  the  plaintiff  herein  to  sue  at  any  time 
thereafter  for  his  damages  resulting  from  a  breach  of 
the  warranty. 

The  pleadings  in  the  former  suit  do  not  allude  to 
any  breach  of  warranty,  and  the  defendant  therein  was 
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not  obliged  to  insist  upon  the  breach  of  warranty  as  a 
defence. 

Unless,  therefore,  the  parties  have  actually  litigated 
the  question  of  warranty,  in  the  former  action,  the  judg- 
ment in  it  is  not  a  bar  to  this. 

The  justice  before  whom  that  cause  was  tried  testifies 
t^t  the  plaintiff  in  that  suit  claimed  the  value  of  the 
mare  sold ;  that  the  defendant  denied  the  right,  on  the 
ground  that  the  mare  was  paid  for  by  the  cow  given  in 
exchange.  The  defendant's  counsel  obviously  under- 
stood the  rights  and  liabilities  of  his  client,  and  resisted 
the  plaintiffs  right  to  recover  the  value  of  the  mare. 

But  the  justice  further  testifies  that  evidence  as  to  the 
value  of  the  mare  was  given  on  both  sides,  and  he  ren- 
dered judgment  on  the  ground  that  he  did  not  consider 
the  title  as  passing  lx>  the  plaintiff,  as  he  found  the  cow 
had  not  been  delivered  to  the  plaintiff;  and  that  the 
plaintiff  had  a  right  to  recover  the  value  of  the  mare. 

It  is  quite  obvious  that  the  views  of  the  justice  were 
erroneous ;  that  he  entirely  misapprehended  and  misap- 
plied the  rules  of  law  applicable  to  the  case. 

But  it  is  competent  for  parties  to  litigate  in  an  action 
matters  not  within  the  issue  formed  by  the  pleadings, 
and  which  should  have  been  excluded ;  and  if  they  do 
so,  and  the  judgment  is  not  reversed,  it  is  a  bar  to  an- 
other action  upon  the  matters  thus  litigated. 

By  litigating  the  value  of  the  mare,  the  defendant  in 
that  action  did  not  present  for  adjudication,  directly,  the 
question  as  to  whether  there  was  a  warranty  of  the 
mare,  or  what  damages,  if  any,  he  had  sustained  by 
reason  of  a  breach  of  it ;  but  by  reason  of  the  measure 
of  the  damages  adopted  and  by  which  the  recovery  was 
regulated,  he  may  have  obtained  a  compensation  in  part 
at  least  for  any  defects  the  mare  might  have  had,  at  the 
time  of  the  sale ;  yet  this  is  by  no  means  certain. 

The  plaintiff  in  that  action  was  entitled  to  the  value 
of  the  cow.     lie  recovered  the  actual  value  of  the  mare 
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as  she  was  at  the  time  of  the  trade.  If  the  actual  value 
was  less  than  the  value  as  warranted,  he^  did  not  recover 
back  from  the  defendant  in  that  suit  what  he  had  re- 
ceived from  the  plaintiff ;  to  wit,  the  mare  as  she  was, 
and  as  she  would  be  if  as  she  was  represented  to  be. 

But  the  question  is  not  whether  the  plaintiff  recovered 
more  or  less  than  he  was  entitled  to,  but  whether  the 
plaintiff  in  this  suit  has  had  a  compensation  for  the 
breach  of  the  warranty. 

His  damages  on  proving  a  breach  of  the  warranty, 
would  be  the  difference  between  the  value  of  the  animal 
as  she  actually  was,  and  as  it  would  have  been  if  as 
represented. 

The  plaintiff  in  that  suit  was  prevented  from  recover- 
ing more  than  the  actual  value  of  the  horse  at  the  time 
of  the  trade.  Whether  that  was  more  or  less  than  the 
value  of  the  cow,  we  do  not  know,  and  hence  it  is  im- 
possible to  say  whether  the  plaintiff  has  had  any  com- 
pensation whatever  for  the  difference  in  value  between 
the  mare  as  she  was  and  as  she  was  represented  to 
be.  It  is  quite  probable  that  he  has,  but  it  is  impos- 
sible, upon  the  evidence,  to  ascertain  the  amount  so 
received. 

It  comes  to  this,  then :  the  plaintiff  in  the  former  ac- 
tion sought  to  recover  for  a  cause  of  action  entitling  him 
to  a  judgment,  but  he  insisted  on  and  proved  the  wrong 
measure  of  damages,  by  reason  whereof  he .  recovered 
less  than  he  was  legally  entitled  to ;  does  that  recovery 
bar  the  other  party  from  insisting,  in  this  action  on  the 
breach  of  warranty,  on  the  full  measure  of  damages  to 
which  he  is  entitled  i  It  seems  to  me  not.  In  the  ab- 
sence of  any  proof  of  the  value  of  the  cow,  it  is  impos- 
sible to  say  whether  the  plaintiff  in  the  former  action 
has  or  has  not  obtained  the  amount  to  which  he  was 
entitled. 

If  the  defendant  had  acquiesced  in  the  position  takeu 
by  the  plaintiff  in  the  former  suit,  tliat  because  the  de- 
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fendant  had  not  delivered  the  cow  he  was  entitled  to 
rescind  the  contract  and  to  sue  for  and  recover  the  value 
of  the  mare,  he  might  be  deemed  to  have  consented  to 
such  rescission,  and  then  the  judgment  in  that  suit  would 
of  course  be  a  bar.  But  he  insisted  that  the  plaintiff  in 
that  suit  owned  the  cow,  and  the  proof  did  not  show 
that  he  did  not ;  so  that  the  only  effect  of  that  proceed- 
ing is  to  establish  the  recovery  by  the  plaintiff  of  a 
measure  of  damages  to  which  he  was  not  entitled. 

If  the  question  was  an  oj)en  one — ^whether  the  plaintiff 
in  this  action  acquiesced  in  a  rescission  of  the  contract 
of  sale,  the  finding  of  the  jury  in  this  case  negatives  any 
such  acquiescence,  and  the  right  of  action  on  the  war- 
ranty is  thus  left  unimpaired. 

If  the  question  is  one  of  law,  I  am  of  opinion  that  the 
plaintiff  cannot  be  held  to  have  acquiesced  in  it.  The 
complaint  did  not  inform  the  defendant  in  that  action 
that  a  rescission  was  insisted  on  ;  the  claim  of  the  defen- 
dant as  stated  by  the  justice  was  inconsistent  with  it ; 
and  we  have  nothing  but  the  mental  operations  of  the 
justice  in  deciding  the  cause,  to  authorize  us  to  say  that 
the  subject  of  rescission  was  in  the  minds  of  the  parties. 

For  these  reasons  I  am  of  opinion  that  the  former  ac- 
tion was  not  a  bar. 

It  is  insisted  by  the  respondent's  counsel  that  there 
was  no  evidence  of  a  warranty,  or  of  a  breach  of  a  war- 
ranty. 

In  this  I  cannot  agree  with  him.  The  defendant  told 
the  plaintiff  during  the  negotiations  for  the  exchange, 
what  work  the  mare  had  done,  and  said  she  could  work 
well  enough,  then.  This  was  a  direct  affirmation  as  to 
ability  of  the  horse  to  labor,  and  is  a  warranty.  The 
plaintiff  swore  she  was  good  for  nothing  to  work,  and 
stated  what  he  knew  of  her ;  and  others  who  liad  used 
her  gave  evidence  tending  to  prove  that  she  was  unfit 
to  labor. 

There  was  sufficient  evidence  on  both  points  to  carry 
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the  case  to  the  jury,  and  their  decision  upon  it  must  be 
considered  as  final. 

I  am  of  opinion,  therefore,  that  the  judgment  of  the 
county  court  is  erroneous  and  ought  to  be  reversed,  and 
that  of  the  justice  affirmed. 

Judgment  accordingly. 

[Ohondaoa  OEifBiLAL  Tkem,  October  2,  1866.    Morffon,  Fotter  and  MuUin, 
Jostioes.] 


Charles  Mowrey,  an  infant,  by  his  guardian,  vs.  The 

Central  City  Railway. 

The  plainflif,  an  infont  of  the  age  of  thirteen  years,  wishing  to  get  upon  a 
paadng  horse  car  of  the  defendant,  to  ride  home,  hailed  the  car,  and  started 
toward  the  front  platform,  which  was  full  of  passengers.  Just  then  some 
one  (the  plaintiff  thought  it  was  the  driver)  spoke  in  a  quick,  sharp  way, 
and  told  him  to  get  on  at  the  rear  end.  He  went  to  the  rear  end,  and  stepped 
upon  the  step,  when  some  person,  standing  there,  told  him,  in  an  authorita- 
tive tone,  to  go  to  the  front  end,  and  get  on.  The  plaintiff  started,  again, 
for  the  front  end,  and  ran  along  by  the  side  of  the  car,  the  horses  trotting 
slowly,  at  the  time.  The  snow  had  been  shovelled  from  the  track,  and 
thrown  on  either  side  of  it,  so  that  there  was  a  descent  to  the  rails,  and 
was  hard  and  slippery.  As  he  ran  along  towards  the  front,  over  this  icy 
surface,  the  plaintiff  slipped  and  fell,  and  his  leg  passing  in  front  of  the  for- 
ward wheel  of  the  car,  was  crushed  to  pieces.  There  was  no  conductor  on 
the  car. 

Held,  1.  That  the  defendant  was  guilty  of  negligence  in  causing  the  injury. 

2.  That  there  was  no  negligence  imputable  to  the  plaintiff  in  doing  the  act 
which  led  to  the  injury,  to  wit,  running  from  the  rear  of  the  car  to  thQ  front, 
to  get  on ;  the  cause  of  his  falling  being  the  dangerous  embankment  in  the 
street,  created  by  the  defendant,  without  the  plaintiff's  knowledge. 

S.  That  the  defendant,  having  without  right,  put  such  embankment  in  the 
street,  must  show,  in  order  to  charge  negligence  upon  any  person  injured  by 
it,  that  he  knew  of  it,  yet  knowing  it,  used  no  care  to  prevent  injury. 

4.  That,  at  all  events,  the  question  of  the  plaintiff's  contributory  negligence 
should  have  been  submitted  to  the  jury. 

Negligence  may  be  considered  as  composed  of  two  elements :  1st.  Of  the  acta 
done  or  omitted ;  and  2d.  The  capacity  of  the  person,  morally,  intellectually 
and  physically,  to  whom  negligence  is  imputed. 

It  consists  in  doing  that  which  duty,  or  common  jtrudonce  and  caution,  forbid 
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to  be  done^  or  the  omiflsion  to  do  that  which,  under  the  cireamstaneee^  pro* 
dence  and  caution  require  to  be  done,  to  prevent  loss  or  injury. 

A  person  desiring  to  get  upon  a  train  drawn  by  a  locomotive  may,  without  the 
imputation  of  negligence,  run  by  the  side  of  it,  when  in  motion,  if  he  keep 
far  enough  from  it,  so  as  not  to  expose  himself  to  injury.  Much  more  safely 
may  he  do  this  by  the  side  of  a  street  car  drawn  by  horses. 

In  determining  whether  a  party  is,  or  is  not,  chargeable  with  negligence,  regard 
must  be  had  to  his  moral,  intellectual  and  physical  ca|)acity. 

A  man  of  full  age  and  consequent  maturity  of  judgment,  wUl  be  presumed  to 
act  with  care  and  caution  proportioned  to  the  emergency,  and  the  necessity 
for  their  exercise ;  one  of  less  age  and  experience  might  act  very  differently. 
And  while  the  capacity  of  a  person  is  not  directly  the  subject  of  examina- 
tion, yet,  so  far  as  it  may  be  presumed  or  inferred  from  age,  it  is  proper  to 
take  it  into  consideration.    Per  Mdllin,  J. 

All  plaintiffs,  in- actions  for  iijuries  resulting  to  them  from  negligence,  who  are 
adults,  and  all  persons  mentally  and  physically  incapable  of  taking  care  of 
themselves,  stand  on  the  same  level,  and  cannot  recover  if  they,  or  those 
under  whose  care  they  are,  have  been  guilty  of  negligence  contributing  to 
the  injury. 

While  persons  not  of  full  age  cannot  be  held  to  the  same  degree  of  care  and 
caution  as  adults,  they  are  nevertheless  bound  to  exercise  so  much  as  they 
are  capable  of  doing.  They  may  not  .recklessly  rush  into  visible  danger 
and  hold  the  one  who  produced  the  danger  responsible  for  injuries  which 
they  were  able  to  avoid. 

If  a  plaintiff,  not  of  full  age,  has  acted,  in  a  given  case,  as  carefully  and  as  pru- 
dentiy  as  one  of  his  age  could  reasonably  be  expected  to  do,  he  has  done  all 
that  can,  in  justice,  be  required  of  him. 

Negligence  is  not,  ordinarily,  criminal,  yet  it  implies  culpability — an  inten- 
tional disregard  or  violation  of  the  duties  due  to  others.  And  it  should  not 
be  imputed,  unless  there  is  capacity  to  perform  tiie  duty  under  the  circum- 
stances surrounding  the  person  at  the  time  the  duty  devolves  upon  him. 

In  the  case  of  an  adult,  the  law,  in  determining  whether  his  conduct,  on  a  given 
occasion,  was  negligent,  makes  allowance  for  the  infirmity  of  his  nature,  and 
relieves  him  from  all  effects  of  negligence  when  the  circumstances  were  such 
as  to  deprive  him,  for  the  time,  of  the  ordinary  influence  of  reason  and  judg- 
ment upon  his  conduct,  and  throws  the  whole  responsibility  upon  the  person 
by  whose  act  or  neglect  such  a  state  of  mind  was  caused.  A  fortiori  should 
the  same  rule  be  applied  to  those  of  less  age,  experience,  coolness  and 
judgment. 

THIS  action  was  brought  by  the  plaintiff,  a  minor  of 
the  age  of  thirteen  years,  by  his  guardian,  to  re- 
cover damages  for  an  injury  done  to  his  leg  by  one  of 
the  cars  of  the  defendant  while  running  along  its  track 
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in  Salina  street  in  the  city  of  Syracuse.  The  plaintiff  was 
gent  by  his  father  to  a  druggist,  for  medicine,  and  after 
procuring  it  he  went  into  the  street  in  order  to  get  on  a 
passing  car,  to  ride  home.  He  hailed  the  car  and  started 
toward  the  front  platform,  to  get  on.  Just  then  some 
one  (the  boy  thought  it  was  the  driver)  spoke  in  a  quick, 
sharp  way,  and  told  him  to  get  on  the  rear  end.  He 
went  to  the  rear  end,  and  stepped  on  to  the  step,  when 
some  one  standing  there  told  him,  in  an  authoritatiye 
tone,  to  go  to  the  front  end  and  get  on.  The  plaintiff 
started  again  for  the  front  end,  and  ran  ^along  by  the 
side  of  the  car.  The  snow  had  been  shovelled  out  of  the 
track  and  thrown  on  either  side  of  it,  so  that  there  was 
a  descent  to  the  rails,  and  it  was  hard  and  slippery.  As 
he  ran  along  toward  the  front,  over  this  icy  surface,  he 
slipped  and  fell,  and  his  leg  passed  in  front  of  the  for- 
ward wheel,  and  was  crushed  to  pieces.  When  the 
plaintiff  first  hailed  the  car,  the  horses  were  going  oh  a 
trot,  and  when  he  was  going  from  the  rear  to  the  front 
of  the  car  they  were  trotting  slowly.  The  front  platform 
was  full  of  passengers,  when  the  plaintiff  tried  to  get 
on.  There  was  no  conductor  on  the  car.  The  plaintiff 
had  traveled  on  the  defendants  cars  before  this  time, 
and  at  such  times  there  was  always  a  conductor  on 
the  car. 

The  court  nonsuited  the  plaintiff,  on  the  ground  that 
he  had  been  guilty  of  negligence  which  had  contributed 
to  the  injury,  and  hence  was  not  entitled  to  recover. 

The  motion  for  a  new  trial  was  ordered  to  be  heard, 
in  the  first  instance,  at  the  General  Term. 

Mr.  Kennedy^  for  the  plaintiff. 

Mr.  Wallace^  for  the  defendant. 

By  the  Courts  Mullin,  J.  The  right  of  recovery  in 
this  case  rested  on  two  facts,  the  proof  of  which  devolved 
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on  the  plaintiff.  These  were :  Ist.  That  the  defendant 
was  guilty  of  negligence,  which  caused  the  injury ;  and 
2d.  That  the  plaintiff  was  not  guilty  of  any  negligence 
that  contributed  to  such  injury. 

It  was  not  claimed,  on  the  trial,  nor  is  it  on  this  ap- 
peal, that  there  was  any  doubt  as  to  the  negligence  of 
the  defendant.  The  nonsuit  was  put  upon  other  and 
different  grounds ;  so  that  the  first  fact  essential  to  a 
recovery  was  established. 

The  learned  judge  at  the  circuit  was  of  the  opinion 
that  there  w^^  evidence  of  negligence  on  1!he  part  of  the 
plaintiff,  which  contributed  to  the  injury,  so  clear  and 
conclusive  in  its  character  as  to  relieve  him  from  the 
duty  of  submitting  the  question  to  the  jury. 

Negligence  may  be  considered  as  composed  of  two 
elements :  1st.  Of  the  acts  done  or  omitted ;  and  3d.  The 
capacity  of  the  person,  morally,  intellectually  and  phys- 
ically, to  whom  negligence  is  imputed. 

Let  us  then,  in  the  first  place,  ascertain  whether  the 
conduct  of  the  plaintiff,  at  the  time  of  the  injury,  was 
in  fact  or  in  law  negligent. 

Negligence  consists  in  doing  that  which  duty  or  com- 
mon prudence  and  caution  forbid  to  be  done,  or  the 
omission  to  do  that  which,  under  the  circumstances, 
prudence  and  caution  require  to  be  done,  to  prevent  loss 
or  injury. 

What  did  the  plaintiff  do  that  he  ought  not  to  have 
done,  or  omit  to  do  that  he  should  have  done,  under  the 
circumstances  in  which  he  was  placed }  He  was  in  the 
exercise  of  an  undoubted  right,  when  he  attempted  to 
get  on  the  car.  To  do  so,  he  went  to  the  forward  end  of 
the  car,  and  was  told  by  the  driver  to  go  to  the  rear  end. 
In  this  he  incurred  no  risk  of  injury,  as  it  does  not  ap- 
pear that  he  approached  near  enough  to  the  car  to 
expose  himself  to  danger.  On  getting  to  the  rear  end, 
he  got  on  to  the  lower  step,  while  the  car  was  in  motion. 
If  he  had  then  fallen  under  the  wheel,  or  been  otherwise 
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injured,  it  would  have  been  caused  in  part  by  his  own 
negligence ;  but  he  got, on  and  got  off  without  injury,  so 
that  his  negligence  in  getting  on  was  utterly  harmless, 
and  had  nothing  whatever  to  do  with  what  subsequently 
occurred.  The  plaintiff  being  ordered  by  some  one  to 
go  to  the  forward  end,  to  get  on,  he  got  off  and  started 
for  the  front.  It  does  not  lie  with  the  defendant  to  com- 
plain that  the  plaintiff  obeyed  the  order  of  some  unau- 
thorized person  when  he  got  off  the  rear  and  started  for 
the  front.  Having  failed  to  have  a  conductor  on  the 
car  it  was  impossible  for  a  person  desiring  to  get  on  to 
know  whether  the  person  assuming  to  give  orders  had 
or  had  not  authority.  The  act  of  going  to  the  front  to 
get  on  was  in  itself  entirely  harmless,  unless  he  passed 
near  enough  to  the  car  to  be  struck,  or  the  road  was 
such  that  he  was  liable  to  slip  and  fall  under  the  car,  or 
otherwise  to  be  injured.  He  was  not  near  enough  to 
the  car  to  be  hurt  by  it  while  it  was  in  motion,  as  he 
was  not  thus  hurt ;  so  that  if  his  running  along  at  the 
side  of  the  car  was  negligence,  it  did  not  contribute  to 
the  injury.  The  part  of  the  road  over  which  he  passed 
was  slippery,  and  in  the  act  of  passing  to  the  front  he 
fell  and  was  hurt.  The  negligent  act,  if  any,  attribu- 
table to  the  plaintiff,  was  in  running  at  the  side  of  the 
car  while  in  motion,  over  a  slippery  part  of  the  road, 
by  reason  whereof  he  fell  and  was  hurt.  It  does  not 
appear  that  the  act  of  running  along  by  the  side  of  the 
car,  unless  near  enough  to  expose  himself  to  injury,  was 
negligent  A  person  desiring  to  get  on  to  a  train  drawn 
by  a  locomotive  may,  without  the  imputation  of  negli- 
gence, run  by  the  side  of  it,  when  in  motion,  if  he  keep 
&r  enough  from  it,  so  as  not  to  expose  himself  to  in- 
jury. Much  more  safely  may  he  do  this  by  the  side  of 
a  street  car  drawn  by  horses. 

The  slipperiness  of  the  street  near  the  track  was  the 
direct  cause  of  the  fall  and  consequent  injury.  The 
snow  had  been  shovelled  away  from  the  rails  and  thrown 


48  CASES  IN  THE  SUPREME  COURT. 

Mowrey  v.  Central  City  Railway. 

upon  each  side  of  the  track,  and  had  doabtless  been 
beaten  down  and  rendered  slippery,  by  the  action  of  the 
sun,  rain  and  travel,  so  that  there  was  a  sort  of  bank  on 
each  side,  parallel  to  the  rails,  with  a  descent  toward 
the  track.  The  plaintiff  was  in  a  public  highway,  over 
every  part  of  which  he  had  the  right  to  conclude  he 
could  travel  in  safety,  at  all  hours  of  the  day  and  night 
He  was  not  in  fault  because  he  ran  over  this  ground, 
made  slippery  by  the  defendant,  unless  he  had  knowl- 
edge of  its  condition.  He  had  the  right  to  conclude  it 
was  free  from  any  artificial  impediments,  and  that  it 
was  throughout  its  whole  length,  safe  for  travel  by  foot 
passengers.  Before  he  could  be  required  to  avoid  dan- 
ger in  the  public  highway,  he  must  have  had  knowledge 
that  there  was  a  danger  to  be  avoided.  It  does  not  ap- 
pear that  he  knew  of  this  embankment  on  either  side 
of  the  track.  The  defendants  had  no  right  to  put  it 
there ;  but  having  put  it  there,  they  must  show,  in  order 
to  charge  negligence  upon  any  person  injured  by  it,  that 
he  knew  of  it,  yet,  knowing  it,  used  no  care  to  prevent 
injury.  Suppose  the  plaintiff  had  been  traveling  along 
the  street  without  any  intention  of  getting  on  to  the  cars, 
and  had  slipped,  fallen  and  broken  his  leg,  could  negli- 
gence have  been  imputed  to  him  I  Would  not  the  in- 
jury have  been  directly  caused  by  the  unlawful  piling 
of  snow  in  the  street  i 

If,  while  the  plaintiff  was  passing  from  one  end  of  the 
car  to  the  other,  he  had  slipped  upon  this  icy  ridge, 
fallen  and  broken  his  limb,  could  it  be  said  that  he  was 
guilty  of  negligence?  He  was  rightfully  in  the  high- 
way for  a  lawful  purpose,  and  unknown  to  him  a  bank 
of  snow  had  been  piled  up  in  the  street  which  it  was  un- 
safe to  travel  upon,  and  he  fell.  If  the  street  had  been 
in  as  good  condition  for  travel  as  it  would  have  been 
had  not  the  snow  been  piled  along  on  the  sides  of  the 
track,  and  the  defendant  had  slipped  and  fallen  and  been 
injured,  it  is  possible  that  it  might  have  been  said,  with 
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some  show  of  reason,  that  he  was  chargeable  with  neg- 
ligeuce.  But  I  doubt  it,  even  in  that  case,  unless  it  also 
appeared  that  he  was  passing  so  near  to  the  car  that  he 
must  have  known  that  if  he  slipped,  he  might  go  und^ 
the  wheels. 

It  Is  said  that  it  was  the  plaintiff's  duty  to  have 
waited  until  the  car  stopped,  before  attempting  to  get 
on.  This  was  doubtless  the  safest  course,  as  it  ordina- 
rily is,  for  a  man  to  sit  instead  of  standing— to  walk 
instead  of  running  or  riding — or  to  staj  at  home  instead  of 
traveling ;  but  men  must  incur  some  risks,  in  order  to 
get  along  through  life,  and  they  are  blamable  for  incur- 
ring dangers  only  when  they  cease  to  be  reasonably 
prudent  and  cautious.  But  the  answer  to  the  sugges* 
tion  is,  that  nothing  that  the  plaintiff  did  towards  at* 
tempting  to  get  on  to  the  car,  prior  to  passing  from  the 
rear  to  the  front  of  the  car,  however  negligent,  had 
anything  whatever  to  do  in  producing  the  injury.  And 
it  is  wholly  immaterial  how  negligent  he  may  have  been 
on  one  or  many  occasions  during  the  time  he  was  en- 
deavoring to  get  on  to  the  cars,  if  such  negligence  was 
not  contributory  to  produce  the  injury.  {Haley  v. 
Earle^  80  N,  T.  206.) 

I  am  of  the  opinion  that  there  was  no  negligence  im- 
putable to  the  plaintiff  in  doing  the  act  which  led  to 
the  injury,  to  wit,  running  from  the  rear  to  the  front  of 
the  car,  to  get  on,  for  the  reason  that  the  defendant  had, 
unknown  to  the  plaintiff,  created  a  dangerous  embank- 
ment in  the  street,  which  was  the  cause  of  his  fall- 
ing. He  was  rightfully  in  the  street — ^had  the  right  to 
assume  it  was  safe— and  as  it  does  not  appear  that  the 
injury  would  have  been  sustained  by  the  plaintiff,  in 
I)a88ing  from  one  end  of  the  car  to  the  other,  if  the 
street  had  been  in  a  safe  condition,  I  do  not  think  there 
was  any  negligence  imputable  to  the  plaintiff  which 
contributed  to  the  injury. 

3d.  In  determining  whether  a  party  is  or  is  not  charge- 
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able  with  negligence,  r^ard  most  be  had  to  his  moral, 
intellectual  and  physical  capacity.  It  is  not  meant  by 
this  to  say  that  when  there  is  a  want  of  either  moral, 
intellectual  or  physical  capacity,  the  one  who  is  deficient 
may  not  be  chargeable  with  negligence ;  but  what  is  in- 
tended is,  that  in  determining  whether  the  conduct  of  a 
person  is  or  is  not  negligent,  regard  must  be  had  to  the 
age  and  capacity  of  the  person  whose  conduct  is  the 
subject  of  examination.  Capacity,  up  to  manhood,  is 
properly  measured  by  the  years  a  person  has  lived,  the 
intellectual  and  moral  man  maturing  with  the  physical. 
A  man  of  full  age  and  consequent  maturity  of  judgment 
will  be  presumed  to  act  with  care  and  caution  propor- 
tioned to  the  emergency,  and  the  necessity  for  their 
exercise.  One  of  less  age  and  experience  might  act  very 
'  differently ;  and  while  the  capacity  of  a  person  is  not 
directly  the  subject  of  examination,  yet  so  far  as  it  may 
be  presumed  or  inferred  from  age,  it  is  proper  to  take 
it  into  consideration. 

It  was  held,  in  Lynch  v.  Nwrdin^  (41  3ag.  Com. 
Law  Hep.  422,)  that  the  plaintiff,  a  child  under  seven 
years  of  age,  was  not  prevented  from  recovering  dam- 
ages for  the  breaking  of  his  leg  through  the  negligence 
of  the  defendant.  The  facts  were  these :  The  defendant 
was  the  owner  of  a  horse  and  cart,  which  were  in  chaige 
of  a  servant,  in  a  street  in  London.  The  servant  left 
them  standing  in  the  street,  unfastened,  and  not  in 
charge  of  any  one.  The  plaintiff  and  other  children,  of 
about  the  same  age,  got  into  the  cart,  and  while  the 
plaintiff  was  trying  to  get  out  over  the  shaft,  another  of 
the  children  took  hold  of  the  horse  and  moved  him  a 
short  distance,  whereby  the  plaintiff  fell  from  the  cart, 
and  the  wheel  i)assed  over  his  leg  and  broke  it.  The 
defence  was  that  the  negligence  of  the  plaintiff  con- 
tributed to  the  damage,  and  hence  he  could  not  recover. 
But  Denman,  C.  J.,  delivering  the  opinion  of  the  court, 
says;  *'the  plaintiff  merely  indulged  the  natural  in- 
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stinct  of  a  child  in  amusiDg  himself  with  the  empty  cart 
and  deserted  horse,  and  the  defendant  cannot  be  per- 
mitted to  avail  himself  of  that  fact.  The  most  blame- 
able  carelessness  of  the  servant  having  tempted  the 
child,  he  ought  not  to  reproach  the  child  with  yielding 
to  the  temptation.  He  has  been  the  real  and  only  caase 
of  the  mifichiel  *  *  The  child,  acting  without  pru- 
dence <Nr  thought,  has  however  shown  those  qualities  in 
as  great  a  degree  as  he  could  be  expected  to  possess 
)hem."  The  rule  to  show  cause  why  the  verdict  should 
not  be  set  aside  and  a  new  trial  granted  was  discharged* 

There  are  several  other  cases  in  England,  in  which 
the  same  principle  has  been  upheld.  Indeed  the  law  of 
that  country  is  that  in  an  action  for  damages  caused  by 
negligence,  the  concurring  negligence  of  the  plaintiff^ 
if  a  child  of  tender  years,  is  not  a  defence. 

The  Supreme  Oourt  of  Connecticut  held  this  to  be  law 
in  Birge  v.  Oardm/er^  (19  C(mn,  Rep.  607.)  But  the 
Supreme  Court  of  this  state,  in  Hart/ield  v.  Boper^  (31 
WeTid.  016,)  repudiated  the  English  doctrine  on  this 
subject,  and  held  that  a  child  of  two  years  old,  who  was 
injured  by  the  defendant  who  ran  over  it  with  his 
sleigh  and  horse,  while  it  was  sitting  in  the  traveled  part 
of  the  highway,  could  not  recover  damages  for  such  in- 
jury ;  that  although  it  was  not  in  itself  chargeable  with 
negligence,  yet  it  was  chargeable  with  the  negligence  of 
its  parents  in  permitting  it  to  be  in  the  highway  with- 
out an  attendant  to  watch  over  and  protect  it 

This  case  has  been  followed  in  several  other  cases,  and 
is  now  to  be  taken  to  be  the  law  of  the  state. 

Idiots,  lunatics  and  persons  physically  incapable  of 
taking  care  of  themselves  are  held  to  be  within  the  same 
principle,  and  chargeable  with  the  negligence  of  those 
who  have  charge  of  them.  ( WiUetts  v.  The  BvffaJjo  and, 
Rochester  R.  R.  Co.^  14  Barb.  586.  Hartfidd  v.  Roper ^ 
mpra.) 

We  must  take  the  law  to  be  that  all  plaintiffs  in  actions 
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for  injuries  resultiiig  to  them  from  n^ligence,  wko  are 
adults,  and  all  persons  mentally  and  physically  incapa- 
ble of  taking  care  of  themselves,  stand  on  the  same  level, 
and  cannot  recover  if  they,  or  those  under  whose  care 
they  are,  have  been  guilty  of  negligence  contributory  to 
the  injury. 

There  is  a  very  large  class  of  persons  who  are  neither 
adults  nor  mentally  nor  physically  incapable  of  taking 
care  of  themselves,  and  of  which  the  plaintiff  is  one ; 
and  the  question  is,  whether  they  are  bound  by  the 
same  rule,  or  whether  in  determining  the  question  of 
negligence  their  age  and  capacity  are  not  legitimate  sub- 
jects of  inquiry. 

We  all  know  that  children  between  the  ages  of  eight 
and  eighteen  years,  have  neither  maturity  of  judgment, 
the  experience,  nor  the  coolness  in  danger,  which  per- 
sons of  full  age  are  accustomed  to  have  and  exercise. 
These  quaUties  aie  essential  to  their  protection  from 
injury ;  and  those  having  them  in  the  greatest  perfection 
are  most  likely  to  avoid  danger,  and  when  it  comes,  to 
do  what  may  be  necessary  to  lessen  the  injurious  conse- 
quences which  may  result  from  it.  These  i)er8ons  can- 
not judge  accurately— oannot  act  oooUy  and  deliberately 
amid  danger  or  excitement,  nor  have  the  experience 
which  is  required  to  fit  them  to  meet  the  dangers  of  life. 
Yet  if  they  are  within  the  rule,  and  are  held  bound  to 
exercise  the  same  care,  caution  and  prudence  of  persons 
of  full  age,  they  are  required  to  do  what  it  is  literally 
impossible  for  them  to  do,  or  they  are  left  at  the 
mercy  of  the  careless  and  reckless,  without  any  protec- 
tion whatever.  A  lad  of  twelve  years  of  age  finds  him- 
self on  a  street  covered  with  railroad  tracks,  over  which 
trains  are  passing  and  repassing,  bells  ringing,  and  loco- 
motive whistles  blowing,  together  with  all  other  elements 
of  noise  and  excitement  usual  at  such  a  place.  He  be- 
comes confused  and  alarmed,  and  in  his  efforts  to 
escape  he  rushes  in  the  very  path  of  a  passing  engine 
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and  is  injiired.  Is  the  oonduct  df  tMs  boy,  tinder  these 
circumstances,  to  be  meastired  by  the  same  rule  that 
would  and  should  be  applied  to  a  man  of  mature  years ! 
The  one  might  be  cool  enough  to  reason  that  standing 
still  was  the  course  of  safety  and  prudence ;  or  he  might 
attempt  to  pass  across  the  track  of  a  train  far  enough 
from  him  to  afford  him  an  apportunity  to  cross  in  safety. 
The  boy  may  be  as  cool  as  the  man,  but  experience  is 
wholly  at  war  with  such  a  conclusion. 

But  while  they  cannot  be  held  to  the  same  degree  of 
care  and  caution  as  adults,  they  are  nevertheless  bound 
to  exercise  so  much  as  they  are  capable  of  doing.  They 
may  not  recklessly  rush  into  visible  danger  and  hold 
the  one  who  produced  the  danger  responsible  for  injuries 
which  they  were  able  to  avoid.  A  jury  of  intelligent 
men  can,  without  difficulty,  determine  whether  a  plain- 
tiff not  of  full  age  acted  in  a  given  case,  as  carefully  and 
as  prudently  as  one  of  his  age  could  reasonably  be  ex- 
pected to  do.  If  he  has,  he  has  done  all  that  can  in 
justice  be  re(iuired  of  him. 

I  am  unable  to  find  any  case  directly  on  the  point 
under  consideration.  I  find  none  against  it.  Courts 
and  judges  have,  on  sundry  occasions,  recognized  the 
reasonableness  of  it,  and  in  some  cases  it  has  been  recog- 
nized and  approved. 

Infants,  lunatics  and  idiots  are  liable  for  injuries  done 
by  them,  precisely  as  adults  and  persons  compos  mentis 
are.  The  party  injured  can  only  recover  for  the  dam- 
ages actually'sustained.  Nothing  can  be  recovered  by 
way  of  smart  money,  as  may  be  given  by  a  jury  against 
persons  responsible  for  their  acts.  {Hartfleld  v.  Roper ^ 
supra.) 

But  even  in  actions  for  tort,  against  infants,  as  in 
trover,  the  infancy  of  the  defendant  may  be  given  in 
evidence,  not  for  the  purpose  of  a  bar  to  the  action,  on 
that  ground,  but  to  give  character  to  the  act  or  conduct 
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which  it  is  claimed  constituted  a  conversion.  (  Vasse  v. 
Smithy  6  Oranchj  326.)  If  an  infant  should  obtain  pos- 
session of  a  watch,  or  other  article  of  property  calcu- 
lated to  amuse  or  please  it,  and  pn  demand  it  should 
refuse  to  deliver  it  up,  would  any  court  hold  such  a 
refusal  to  be  evidence  of  a  conversion  t  Yet  it  would  be 
such,  in  the  case  of  an  adult. 

So  tender  is  the  criminal  law  of  the  infirmities  of  child- 
hood, that  it  holds  a  child  incapable  of  committing  a 
crime. 

Negligence  is  not,  ordiniuily,  criminal,  yet  it  im- 
plies culpability — an  intentional  disregard  or  violation 
of  the  duties  due  to  others.  And  it  should  not  be  im- 
puted, unless  there  is  capacity  to  perform  the  duty 
under  the  circumstances  surrounding  the  person  at  the 
time  the  duty  devolves  upon  him. 

In  BreiD  v.  The  Sixth  Aventte  Railroad  Co.  (26  N.  T. 
49,)  it  was  held  that  it  was  not  negligent  for  a  parent  to 
I>ermit  a  child  of  eight  years  of  age  to  be  in  the  streets 
without  a  protector.  That  was  a  much  stronger  case  of 
negligence  on  the  part  of  the  child  than  is  proved  in  this 
case.  The  child  was  eight  years  of  age,  and  lived  with, 
and  did  some  slight  service  for,  its  mother.  On  the  day 
of  the  injury  it  was  at  school,  and  while  on  its  way  to 
school,  it  approached  a  car  of  the  defendant  and  made 
request  to  the  driver,  coming  toward  the  car  opposite 
the  front  platform,  where  the  driver  and  brakeman 
stood.  The  latter  beckoned  him  on,  and  when  the  boy 
got  near  enough  he  seized  him  by  the  collar,  and  tried 
to  get  him  on  to  the  platform,  but  the  boy  was  too 
heavy,  fell  from  his  grasp,  and  the  car  passed  over  his 
foot  and  crushed  it,  so  that  amputation  became  neces- 
sary. The  brakesman  denied  inviting  the  boy  to  the 
platform,  but  on  the  contrary  he  swore  he  made  signals 
to  him  to  keep  away,  but  he  nevertheless  went  forward, 
stumbled,  and  fell  under  the  wheel,  the  witness  trying 
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to  save  him.  There  was  newly  fallen  snow  on  the 
ground ;  the  car  was  not  stopped  or  speed  slackened. 
It  was  against  the  rules  of  the  company  to  allow  passen- 
gers to  get  on  or  off  the  front  platform. 

The  judge  charged  the  jury,  among  other  propositions, 
that  if  the  brakesman  saw  fit  to  intimate  to  the  boy  to 
come  forward,  and  he  followed  that  intimation,  and 
then  if,  instead  of  stopping  the  car,  he  seized  the  x>er8on 
of  the  child,  to  lift  him  perforce  upon  the  moving  car, 
there  could  be  no  doubt  but  that  it  was  negligence. 
The  charge  was  approved  by  the  Court  of  Appeals. 

Now  it  will  be  seen,  from  this  statement  of  facts,  that 
in  the  case  cited,  as  well  as  in  the  one  before  us,  the 
child  was  endeavoring  to  get  on  to  a  car  in  motion ;  that 
he  endeavored  to  get  on  the  end  which  the  r^ulations 
of  the  company  forbade  passengers  to  enter  on,  or  get 
off  from,  and  this  at  the  request  of  the  defendant's 
agent ;  and  that  while  engaged  in  this  attempt  the  injury 
occured.  If  there  w.as  no  negligence  on  the  part  of  the 
child,  in  the  one  case,  how  can  it  be  said  there  was,  in 
the  other  i  Yet  it  does  not  appear  to  have  been  sug- 
gested that  the  action  should  &il  because  of  the  negli- 
gence of  the  child.  It  is  to  be  observed  that  the  action 
was  for  the  loss  of  service  of  the  child,  and  one  question 
wa«  whether  the  plaintiff  was  negligent  in  permitting  a 
child  of  tender  age  to  be  in  the  streets ;  and  it  was  held 
that  she  was  not.  Being  rightf uUy  in  the  streets  with- 
out a  protector,  the  mother  was  chargeable  with  what- 
ever negligence  contributory  to  the  injury  could  be 
imputed  to  the  child.  But,  I  repeat,  it  was  not  suggested 
that  any  negligence  was  imputable  to  the  boy.  If  the 
child  was  of  such  age  that  it  ought  not  to  be  in  the 
streets,  and  yet,  without  the  fault  or  neglect  of  the 
mother,  it  had  got  into  the  streets  and  was  injured,  she 
would  nevertheless  be  entitled  to  recover.  As  the  child, 
in  such  case,  could  not  be  charged  with  negligence,  by 
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reason  of  ite  tender  years,  the  only  Diligence  that 
could  be  inquired  into  wm  her  own,  and  that  of  the  de- 
fendant. {Mangam  v.  Brooklyn  Otty  R.  H  Oo.,  96 
Barh.  230.) 

In  answer  to  the  raggesticm  of  connsdi  in  Drew  y.  The 
Sixth  Averme  B.  M.  Co.  {supra j)  that  it  was  negligence 
in  the  mother  to  permit  a  child  of  eight  years  of  age  to 
be  in  the  street  withoot  an  attendant,  the  conrt  say :  ^^It 
WM  not|  as  matter  of  law,  ne^igent  or  any  way  im- 
proper for  the  phiintiff  to  send  her  son  to  school  without 
an  attendant  If  the  proposition  were  tenaUe  at  all,  it 
was  for  the  jury,  and  not  the  court,  to  pronounce  it/' 

In  Mimffom  t.  The  Broolklyn  (My  B  B.  Oo.  {stipra^y 
the  facts  were,  that  the  plaintiff  was  a  child  of  four 
years  of  age,  and  while  attempting  to  cross  the  street, 
in  front  of  a  oar  of  the  defendant,  was  knocked  down, 
run  over  and  hurt.  The  drirer  sat  on  the  railing  of  the 
eaor,  looking  away  from  the  horses,  looking  at  a  bird  he 
held  in  his  hand,  the  lines  being  tied  to  the  brake  ci  the 
car.  It  was  in  proof  that  the  parents  had  done  all  they 
reasonably  could  to  keep  the  child  out  of  the  street,  but 
it  had  nevertheless  got  out  and  ran  into  the  street,  and 
was  injured.  Emott,  J.,  delivering  the  opinion  of  the 
court,  says :  '^The  question  of  negligence,  in  such  ac- 
tions, is  undoubtedly  a  question  of  law,  upon  an  ad- 
mitted or  unquestioned  state  of  facts.  But  whether,  in 
a  given  case,  the  distance  between  an  approaching  vehi- 
cle and  a  passenger  in  a  street,  or  the  circumstances  of 
either,  are  such  that  a  particular  movement  might  be 
prudently  undertaken,  and  could,  and  but  for  miscon- 
duct would,  probably  have  been  effected  without  col- 
lision or  injury,  is  often  a  mixed  question  of  distances, 
conditions,  the  ability  of  the  person  and  the  speed  of  the 
movement  of  the  vehicle,  which  must  be  left  to  a  jury, 
with  proper  instructions. 

In  that  case  the  plaintiff  was  nonsuited,  and  the  Gtene- 
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lal  Tenn  in  the  Second  District  granted  a  new  trial,  as 
well  on  the  ground  that  the  case  should  have  been  sub- 
mitted to  the  jury,  as  on  the  further  ground  that  it 
appeared  that  the  driver  was  guilty  of  gross  negligence, 
and  in  such  case  negligence  on  the  part  of  the  plaintiff 
could  not  excuse  the  defendant. 

In  the  case  of  an  adult,  the  law,  in  determining  whether 
his  conduct  is  n^Ugent,  makes  allowance  for  the  infir- 
mity of  his'  nature,  and  relieves  him  from  all  effects  of 
his  negligence  when  the  circumstances  are  such  as  to 
deprive  him,  for  the  time,  of  the  ordinary  influence  of 
reason  and  judgment  upon  his  conduct,  and  throws  the 
whole  responsibility  upon  the  person  by  whose  act  or 
neglect  such  a  state  of  mind  was  caused. 

In  Mclntpre  v.  The  Nefho  York  Central  B.  -B.  Co. 
(43  Barb.  6£^,)  the  plaintiff  sued  for  the  killing  of  one 
Mrs.  Knighty  upon  whose  estate  be  had  taken  letters. 
She  was  a  passenger  in  the  defendant's  car,  from  Sche- 
nectady, going  west.  At  Syracuse,  the  car  in  which  she 
rode  was  detached  from  the  train,  and  she  and  other 
passengers  were  ordered,  by  the  brakesman,  to  go  into 
the  forward  car.  She  started,  and  in  •  passing  from  one 
oar  to  the  other,  she  fell  between  them  and  was  killed. 
It  was  dark,  at  the  time,  and  rained  and  froze.  The 
train  was  in  motion,  when  she  started.  It  was  insisted 
that  she  was  guilty  of  negligence  in  going  from  one  car 
to  another  when  the  train  was  in  motion ;  but  the  court 
say:  ''Being  a  woman,  traveling  with  a  very  old  man 
as  an  escort,  she  would  naturally  obey  the  commands 
of  a  x>erson  belonging  to  the  road,  and  could  hardly 
be  called  negligent  in  so  doing."  If  her  act  was  not 
negligent,  how  could  the  plaintiff  in  this  case,  a  mere 
boy,  be  called  negligent  in  obeying  the  orders  of  those 
he  found  assuming  to  control  the  car  and  his  movements 
in  getting  on  1 

The  Court  of  Appeals  held  in  Bud  v.  The  New  York 
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Central  R.  JR.  Co.  (31  If.  T.  814,)  that  a  passenger  jainp- 
ing  from  a  car  when  he  sees  a  collision  between  the  train 
on  which  he  is  riding  and  another  imminent,  is  not  chai^e- 
able  with  negligence.  {Stoker  y.  SdttonstaU^  13  FeterSj 
181.     Wilde  V.  Budsm  River  R.  R.  Co.,  33  Barb.  603.) 

In  Chaplin  v.  Bawes,  (14  JShiff.  Com.  Law,  446,)  the 
plaintiflPs  horse,  while  being  ridden  by  a  servant,  was 
injured  by  the  cart  of  the  defendant.  Both  parties 
were  approaching  a  turnpike  gate,  in  opposite  directions. 
The  gate  had  two  openings  for  carriages  going  in  oppo- 
site directions.  At  the  one  through  which  the  defen- 
dant's cart  should  have  passed,  a  carriage  stood.  The 
plaintiff  s  horse  was  approaching,  and  near  to  the  other, 
where  it  was  right  for  him  to  be.  The  driver  of  the 
cart  attempted  to  go  through  the  one  near  which  the 
plaintiff's  horse  was,  and  while  doing  so,  the  injury  to 
the  horse  occurred.'  It  appeared  that  the  plaintifPs 
servant  might  have  got  his  horse  out  of  danger,  but  did 
not.  It  was  claimed,  for  the  defence,  that  although  his 
cart  was  on  the  wrong  side  of  the  road,  yet  it  was  the 
duty  of  the  plaintiff's  servant  to  have  avoided  injury  if 
he  could,  and  as  he  might  have  done.  The  court  assent 
to  the  proposition,  but  say:  ^^On  the  sudden  a  man 
may  not  be  sufficiently  self-possessed  to  know  in  what 
way  to  decide ;  and  in  such  a  case  I  think  the  wrong- 
doer is  the  party  who  is  to  be  answerable  for  the  mis- 
chief, though  it  might  have  been  prevented  by  the  other 
party's  acting  differently. 

If  the  mental  capacity  of  an  adult,  at  the  moment 
when  he  is  called  upon  to  meet  impending  danger,  is  to  be 
taken  into  the  account,  in  determining  whether  he  was 
negligent,  shall  the  same  rule  not  be  applied  to  those  of 
less  age,  experience,  coolness  and  judgment  ? 
•  Without  extending  the  discussion  farther,  I  am  of 
opinion  that  the  plaintiff  was  not  guilty  of  negli- 
gence, on  the  facts  proved.    But,  at  all  events,  the 
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qaestion  was  one  which  ehonld  haye  been  submitted  to 
a  jury. 

The  nonsuit  should  be  set  aside,  and  a  new  trial  or- 
dered ;  costs  to  abide  the  event 

New  trial  granted,  (a) 

[OvoHDAOA  Geckkal  Tbric,  January  2,  1867.  Boom,  Fo§ier  and  Muttm^ 
Jnstioes.] 

(a)  On  appeal  from  the  above  decision,  the  Conrt  of  Appeals  reyersed  the 
jndgment  of  nonsoit  ordered  at  the  drcait,  and  directed  a  judgment  absolute 
to  be  entered  against  the  defendant;  thus  sustaining,  substantially,  the  decision 
of  liie  General  Term.  See  61  JT.  T.  6M,  for  a  very  brief  report  of  the  deoimon 
la  the  appelliita  court. 


Nelson  and  others  vs.  Hyde. 

Where  a  loan  of  money  is  obtained  by  fidse  and  frandnknt  r^resentationa  of 
the  borrower  as  to  his  pecuniary  condition  and  circumstances,  upon  his 
promissory  note  payable  at  a  future  day,  the  fraud  displaces  the  credit,  and 
entitles  the  lender  to  reooyer,  upon  the  implied  promise  to  repay  the  sum 
loaned,  immediately. 

In  an  action  by  the  lender,  to  recover  the  sum  loaned,  it  is  not  erroneous  for 
the  referee  to  recdTe  in  evidence  representations  made  at  the  time  of  the 
negotiation  for  the  loan,  although  not  counted  on.  They  are  a  part  of  the 
ret  guUt,  and  therefore  competent ;  but,  not  being  alleged  in  the  complaint, 
they  cannot  be  the  basis  of  a  recovery. 

THIS  action  was  brought  to  recover  the  sum  of  $400 
loaned  to  the  defendant  on  the  12th  of  December, 
1864^  at  Little  Falls,  in  the  county  of  Herkimer,  on  a 
credit  of  one  year  with  interest,  and  for  which  a  promis- 
sory note  was  executed  by  the  defendant,  and  delivered 
to  and  received  by  the  plaintiffs.  The  plaintiffs  allege  in 
their  complaint  that  the  loan  was  procured  by  means  of 
false  and  fraudulent  representations,  and  on  that  ground 
they  claim  to  disregard  the  term  of  credit,  and  to  recover 
upon  an  implied  promise  to  pay  immediately  or  upon 
demand.     The  complaint  contains  two  counts ;  one  upon 
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a  promise  to  repay  the  amount  loaned,  which  he  has  not 
done.  The  second  count  alleges  that  the  defendant  ap- 
]died  to  the  plaintiflfs  for  a  loan  of  $400,  and  then  and 
there  falsely  and  fraudulently  represented  that  he  was 
worth  enough  to  pay  his  debts  and  liabilities,  and  that 
the  reason  he  wanted  it  was  to  loan  to  his  brother  Alvah. 
Whereas  in  truth  he  was  then  insolvent  and  unable  to 
pay  his  debts  and  liabilities  in  full,  and  the  defendant 
knew  it  That  he  also  then  and  there  falsely  and  fraud- 
ulently represented  that  he  desired  to  borrow  said  money 
to  add  to  $600  he  then  had  in  the  bank  at  St.  Johnsrille, 
to  make  up  $1,000  which  he  was  desirous  and  intending 
to  loan  his  brother  in  the  west ;  and  the  plaintiffs  aver 
that  the  defendant  did  not  hare  $600  in  the  bank,  and 
did  not  intend  to  loan  $1,000  to  his  brother.  That  the 
defendant  afterwards  absconded.  The  plaintiffs  then 
discovering  the  falsity  of  the  representations  made  on 
obtaining  the  loan,  surrendered  the  note  to  his  wife; 
and  they  demand  judgment  for  the  said  sum  of  $400  and 
interest.  The  answer  admits  the  loan  on  the  credit  of  a 
year,  but  denies  the  fraud. 

On  the  trial  the  plaintiffs  gave  evidence  tending  to 
prove  these  allegations.  The  referee  to  whom  the  issues 
were  referred  for  trial  finds,  among  other  things,  that 
the  loan  was  obtained  by  means  of  the  false  and  fraud- 
ulent representations  following,  to  wit :  that  his  (def en- 
dant's)  brother  was  in  the  west  and  had  written  him 
for  $1,000,  and  he  wanted  to  send  him  a  draft  for  that 
sum ;  that  he  (defendant)  had  $600  in  the  bank  at  St. 
Johnsville,  and  wanted  $400  more  to  put  with  it  to  make 
up  the  $1,000 ;  that  he  wanted  it  for  a  year,  and  when 
his  brother  got  his  money  and  paid  him  (defendant)  he 
(defendant)  would  pay  the  plaintiffs.  The  defendant 
absconded,  about  the  1st  of  March,  1865. 

The  referee  held,  as  matter  of  law,  that  the  fraudulent 
representations  displaced  the  credit,  and  the  plaintiffs 
were  entitled  to  recover  the  sum  loaned  and  interest. 
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The  referee  permitted  the  plaintiff  to  prove,  notwith- 
standing the  objection  of  the  defendant,  that  when  he 
left,  on  the  Ist  of  March,  1866,  his  account  at  the  St. 
JohnsviUe  Bank  waa  overdrawn  about  $300 ;  and  that  at 
the  same  time  the  bank  held  a  note  against  him  of 
$1,000,  which  is  still  unpaid. 

The  referee  permitted  the  plaintiffs  also  to  prove  rep- 
reeentations  made  at  the  time  of  procuring  the  loan,  be* 
sides  those  set  out  in  the  complaint,  and  to  the  admis- 
sion of  which  the  defendant's  counsel  excepted.  One 
of  these  was  that  he  owned  a  house  and  lot  at  St.  Johns* 
vsille^  worth  $3,000,  which  was  jiaid  for. 

It  was  ptoved  that  on  the  12th  day  of  December,  1864, 
(the  day  the  loan  was  procured,)  the  defendant  had  to 
his  credit  on  the  books  of  the  St.  Johnsville  Bank  $403.68. 

Judgment  was  ordered  for  the  plaintiffs  for  the  sum 
loaned  and  interest ;  and  the  defendant  appealed. 

Oase  submitted  by  stipulation,  on  case  and  points. 

A.  H.  Ayers^  for  the  appellant. 

■ 

Hardin  <ft  Bv/rramSy  for  the  respondents. 

By  the  Covrt^  Mulld^,  J.  It  was  decided  in  WUUon 
V.  Foree  (6  John.  110,)  that  where  goods  are  obtained  by 
a  purchaser  by  means  of  fraudulent  representations,  the 
vendor  may  waive  the  tort,  and  bring  assumpsit.  In  that 
case  the  vendee  had  paid  for  the  goods  by  the  note  of  a 
third  person,  whom  he  fraudulently  represented  to  be 
solvent,  when  in  truth  he  was  insolvent.  The  court 
say,  the  taking  of  the  note  under  a  fraudulent  misrep- 
resentation was  no  payment,  and  any  term  of  credit 
which  the  taking  of  the  note  may  have  implied  became 
void.  To  the  same  effect  is  Pierce  v.  Drake^  (16  John. 
476.)  There  is  no  distinction,  in  principle,  between  a 
loan  of  money  apd  a  sale  of  goods.    (JB^ench  v.  White^ 
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5  Buer^  264.)  The  rale  in  England  seems  to  be  different 
from  onrs.  In  Chitty  on  ConbrcustSy  §  406,  it  is  said : 
^^This  fraud  entitles  the  rendor  to  avoid  the  sale.  If 
he  sues  in  assumpsit,  he  aflirms  the  express  contract, 
and  when  there  is  an  express  contract  the  law  will  not 
imply  one."  While  we  think  the  English  rule  rests 
upon  well  settled  legal  principles  and  that  our  own  does 
not,  yet  it  is  too  well  settled  to  be  now  disturbed ;  and 
we  must  hold  that  the  fraud  displaced  the  credit,  and 
entitled  the  plaintiffs  to  recover  on  the  implied  promise 
to  repay  the  sum  loaned  immediately. 

Where  the  issue  between  the  parties  to  an  action  is, 
whether  the  property  which  is  the  subject  matter  in  con- 
troversy was  obtained  by  means  of  fraudulent  represen- 
tations, it  is  the  province  of  the  court  to  say  whether 
the  evidence  offered  is  competent  to  establish  the  fraud ; 
but  it  is  for  the  jury  to  determine,  under  proper  instruc- 
tions from  the  court,  whether  they  were  material  and 
were  relied  upon  by  the  plaintiff.    {Chitty  on  Cont,  684.) 

We  must,  upon  the  findings  in  this  case,  hold  that  the 
representations  alleged  and  proved  were  material. 

It  was  not  erroneous  for  the  referee  to  receive  in  evi- 
dence representations  made  at  the  time  of  the  negotia- 
tion for  the  loan,  although  not  counted  on.  They  were 
a  part  of  the  res  gestm^  and  therefore  competent,  but 
not  being  alleged  in  the  complaint  they  could  not  be  the 
basis  of  a  recoveiy.  And  it  does  not  appear  that  the 
referee  allowed  them  any  weight  whatever  in  deciding 
the  case.  In  the  evidence,  as  well  as  in  the  findings,  the 
representations  are  stated  somewhat  more  fully  than  they 
are  alleged  in  the  complaint,  but  they  are  substantially 
alike,  and  I  do  not  perceive  that  the  variance  could  In 
any  way  injuriously  affect  the  defendant. 

As  to  the  other  questions  discussed  by  the  appellant's 
counsel,  my  brethren  are  of  the  opinion  that  the  admis- 
sion of  the  evidence  objected  to  did  not  injuriously  affect 
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ihe  rights  of  the  appellant,  and  that  judgment  ought  not 
for  that  reason  to  be  reversed. 
The  judgment  must  be  affirmed. 

[OvoxDAOA  GsNCftAL  Tbbm,  Jamuffj  "2,  1867.     Baetm,  Foster  and  MuUm, 
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Geobge  B.  RoBBiirs,  Supervisor  of  the  town  of  Marcy, 

vs.  William  Wooloott. 

f  J}  teems  there  is  no  principle  of  the  c(»nmon  law  that  will  antherize  a  recovery 
lor  fraadolently  procnring  a  ialse  account  to  be  audited  by  any  officer  or 
board  clothed  with  the  power  to  audit  and  settle  acoonnta  against  either  the 
fltate,  county  or  town.  Bat  for  money  fraudulently  obtained,  an  action  will 
undoubtedly  lie. 

If  money  is  fraudulently  obtained  from  a  town,  the  town  is  the  proper  party 
to  sue  for  it.  If  money  is  paid  by  a  town  on  a  claim  made  against  it,  there 
is  a  right  of  action  to  recover  it  back ;  and  the  action  must  be  in  its  name, 
and  not  in  that  of  the  supervisor. 

Where,  at  the  time  of  joining  issue,  in  an  action  brought  before  a  Justice  of  the 
peace,  the  defendant^  without  distinctly  objecting  to  the  ifight  of  the  pUintiff 
to  sue,  took  the  objection  that  the  action  was  not  brought  in  the  name  of  the 
plaintiff,  with  the  addition  of  the  name  of  his  office  as  supervisor;  Ifeldih&t 
this  objection  conceded  the  plaintiff's  right  to  sue,  provided  he  had  annexed 
to  his  name  the  name  of  his  officei 

One  of  the  grounds  of  a  motion  for  a  nonsuit  was  that  there  was  no  cause  of 
action  shown  to  exist,  in  favor  of  the  plaintiff,  against  the  defendant.  Held 
that  this  objection  was  too  general  to  enable  the  defendant  to  avail  himself  of 
a  mistake  in  the  name  of  the  plaintiff;  especially  after  he  had,  on  joining 
Issue,  conceded  the  plaintiff's  right  to  sue. 

Where  the  fact  that  an  action  brought  for  the  benefit  of  a  town,  is  brought  in 
the  name  of  the  supervisor,  appears  on  the  &ce  of  the  complaint,  the  error 
should  be  taken  advantage  of  by  demurrer. 

If  a  town  officer  fraudulently  obtains  money  from  the  town,  he  is  liable  for  it 

,  personaDy.  Public  officers  cannot  commit  a  fraud  officially,  so  as  to  subject 
their  successors  to  liability  therefor. 

In  oountiee  where  the  poor  are  a  county,  and  not  a  town,  charge,  money  paid 
for  either  the  permanent,  or  temporary,  support  of  a  pauper  is  the  money 
of  the  county,  and  not  of  the  town.  Hence  the  town  can  have  no  color 
of  right  to  recover  it  back  from  a  person  alleged  to  have  obtained  it  fraudu- 
lently. 

In  couities  where  there  is  no  county  poor-house,  and  the  towns  are  severally 
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lUble  for  the  rapport  of  their  own  poor,  monoys  ralMd  for  the  lappori  of 
the  poor  are  placed  in  the  hands  of  the  oyerseera  of  the  poor ;  and  when 
an  overseer  pays  out  money  for  the  support  of  a  pauper,  or  contracts  for 
his  support,  he  is  entitled  to  appropriate  the  money,  in  the  first  case,  and  re- 
tain it  in  his  own  hands,  in  the  other.  He  has  absolute  control  of  the 
fond,  and  is  liable  only  for  moneys  not  lawfolly  appropriated. 

If  an  overseer  of  the  poor,  having  money  for  the  support  of  the  poor,  in  his 
hands,  makes  a  contract  with  another  for  the  support  of  a  pauper,  that  is 
within  the  amount  which  he  has  a  right  to  fomish,  he  may  properly  charge 
it  in  account,  and  retain  it,  in  his  settlemmt  with  the  board  of  town  auditors. 

If  be  becomes  personally  liable,  upon  rach  contract^  by  reason  of  his  not  hav- 
ing  obtained  an  order  for  the  support  of  the  paiqier,  it  is  not  fraudulent  for 
him  to  protect  himself  against  such  personal  liability  upon  his  contract,  by 
retaining  thoiamount  thereof  out  of  money  in  his  hands. 

APPEAL  by  the  plaintiff  from  a  judgment  of  the 
county  court  of  Oneida  county,  reversing  a  judg- 
ment rendered  by  a  justice  of  the  peace. 

/.  T.  SpriggSy  for  the  appelliuit. 
John  D.  Collins  J  for  the  respondent. 

By  the  Courtj  Mullik,  J.  The  plaintiff  was  super* 
visor  of  the  town  of  Marcy,  in  the  county  of  Oneida,  in 
the  year  1863,  and  the  defendant  was  overseer  of  the 
poor  of  the  same  town  during  said  year  and  also  in  the 
year  1862.  The  defendant,  as  such  overseer,  contracted 
with  one  Cutler,  some  time  in  the  winter  of  1862,  to  fur- 
nish maintenance  to  one  Barret,  a  poor  person,  residing 
in  said  town,  to  an  amount  not  exceeding  $10«  The  de- 
fendant, as  overseer,  presented  to  the  board  of  town 
auditors,  in  the  fall  of  1862,  an  account  containing  a 
charge  of  $10  for  the  support  of  said  Barret.  There  is 
evidence  tending  to  show  that  the  account  was  not  and-* 
ited  in  1862,  but  was  audited  in  1868,  but  at  what  time 
does  not  appear.  It  was  audited  and  allowed  at  some 
time  by  the  board  of  town  auditors,  and  the  item  of  $10 
was  part  of  the  account  thus  allowed. 

The  plaintiff,  as  supervisor,  brings  this  suit  to  recover 
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the  $10,  thns  audited  and  allowed,  ni)on  the  gronnd  that 
the  defendant  had  not  in  fact  paid  for  the  support  of 
Barret  $10,  or  any  other  sum.  The  complaint  alleges 
that  the  defendant,  as  such  overseer,  falsely  and  fraud- 
ulently returned  to  said  board  of  auditors  of  said  town, 
for  the  purpose  of  being  audited  by  them,  the  said  item 
of  $10,  whereas  in  truth  and  in  tsLCt  he  had  not  paid 
that  sum,  or  any  other,  for  the  support  of  said  Barret. 

I  know  of  no  principle  of  the  common  law  that  will 
authorize  a  recovery  for  fraudulently  procuring  a  false 
account  to  be  audited  by  any  officer  or  board  clothed 
with  the  power  to  audit  and  settle  accounts  against 
either  the  state,  county  or  town.  But,  for  money  fraud* 
ulently  obtained,  an  action  will  undoubtedly  lie.  If 
money  was  fraudulently  obtained  by  the  defendant,  the 
town  is  the  proper  party  to  sue  for  it.  If  the  money 
was  the  money  of  the  town,  and  paid  on  a  claim  made 
against  it,  there  was  a  right  of  action  to  recover  it  back, 
and  the  suit  must  be  in  its  name,  and  not  in  that  of  the 
supervisor.  Section  2,  title  6,  art,  6,  chap.  11,  part  1st 
€f  the  Revised  Statutes^  (1  Staivies  ai  Large^  329,) 
declares  that  in  such  suits  and  proceedings  (suits  and 
proceedings  between  towns,  or  between  any  town  and 
an  individual,)  the  town  shall  sue  or  be  sued  by  its 
name,  except  where  town  officers  shall  be  authorized  by 
law  to  sue  in  their  name  of  office  for  the  benefit  of  the 
town.  There  is  no  statutory  provision  authorizing  a  su- 
pervisor to  sue  to  recover  back  moneys  illegally  obtained 
from  his  town ;  and  as  the  town  has  capacity  to  sue 
there  is  no  reason  for  giving  to  the  supervisor  the  right 
of  action  in  such  case. 

I  do  not  find  that  any  objection  to  the  right  of  the 
plaintiff  to  sue  was  distinctly  taken  before  the  justice. 
The  objection  taken  at  the  time  of  joining  issue  was  that 
the  action  was  not  brought  in  the  name  of  the  officer, 
with  the  addition  of  the  name  of  his  office  as  supervisor 
of  the  town  of  Marcy .    This  objection  concedes  liis  right 
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to  sne,  provided  he  had  annexed  to  his  name  the  name 
of  his  office.  When  the  defendant  moved  for  a  nonsuit 
one  of  his  grounds  was  that  there  was  no  cause  of  ac- 
tion shown  to  exist  in  favor  of  the  plaintiff,  against  the 
defendant.  This  objection  is  too  general  to  enable  the 
defendant  to  avail  himself  of  a  mistake  in  the  name  of 
the  plaintiff ;  especially  as  he  had,  on  joining  issue,  con- 
ceded the  right  of  the  supervisor  to  sue.  The  action, 
whether  in  the  name  of  the  town  or  of  the  supervisor,  is 
for  the  benefit  of  the  town,  and  each  has  the  right,  in 
certain  cases,  to  siie  to  enforce  and  protect  the  rights  of 
the  town.  The  error  in  this  case  appeared  on  the  face 
of  the  complaint,  and  should  have  been  taken  advantage 
of  by  demurrer.  The  defendant,  if  he  fraudently  ob- 
tained money  from  the  town,  was  personally  liable  for 
it.  Public  officers  cannot  commit  fraud  officially,  so  as 
to  subject  their  successors  to  liabDity  therefor.  The 
question  then  is,  was  it  proved  on  the  trial  that  the  de- 
fendant did  fraudulently  obtain  the  money  in  qaestion } 
This  question  must  be  decided  upon  the  evidence  con- 
tained in  the  return,  as  the  justice  certifies  it  contains 
all  the  evidence  given  on  the  trial  before  him.  In  such 
case  there  is  no  presumption  in  favor  of  the  judgment. 

I  do  not  find  a  scintilla  of  evidence  that  the  $10  for 
the  support  of  Barret  was  ever  paid  to  the  defendant. 
The  only  evidence  that  could  be  tortured  into  proof  of 
the  payment  is  that  of  the  plaintiff,  who,  in  answer  to 
the  question  whether  he  at  any  time  bad  called  on  the 
defendant  to  pay,  or  to  demand  of  him  the  $10,  says  he 
did,  and  the  defendant  said  he  had  not  paid  it,  nor 
never  would ;  that  he  would  spend  $100  first.  The  de- 
fendant cannot  be  understood  to  say  he  had  not  paid 
Cutler,  and  would  spend  $100  before  he  would  pay  him. 
The  remark  of  the  defendant  was  in  answer  to  a  demand 
to  pay  the  town,  and  he  said  he  had  not  paid  it,  and 
would  not  pay  it.  If,  however,  there  was  evidence  that 
the  money  had  been  received  by  the  defendant,  the 
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judgment  most  have  been  reversed,  by  reason  of  the 
absence  of  any  evidence  that  it  was  obtained  fraud- 
ulently. 

The  i)oor  laws  (1  Stai.  at  Large^  576,  <fec.)  provide 
for  the  support  of  paupers  by  overseers  of  the  poor  in 
several  contingencies:  1st.  In  counties  which  have  a 
poor-house  or  other  place  provided  for  the  support  of 
the  poor.  An  overseer  (§  89)  nuiy  furnish  support  to  a 
person  needing  permanent  relief,  until  he  is  removed  to 
the  poor-house;  and  (§  40)  such  overseer  Is  allowed 
such  sum  as  may  have  been  necessarily  paid  out  or  con- 
tracted to  be  paid  for  the  relief  of  such  pauper,  to  be 
paid  by  the  county  treasurer  on  the  order  of  the  super- 
intendent of  the  i)Oor.  3d.  In  counties  having  a  poor- 
house,  an  overseer  is  authorized  (Lwwb  qf  1845,  ch.  180, 
§  42  and  §  1)  to  grant  relief  when  temporary  relief  only 
is  needed.  This  is  done  by  written  order  directing  such 
sum  as  shall  be  proper,  to  be  expended.  And  such 
Older  shall  entitle  the  overseer  to  recoveir  any  sum  he 
may  have  paid  out  or  contracted  to  pay,  within  the 
amount  mentioned  in  such  order,  from  the  county  treas- 
urer. But  the  sum  so  allowed  shall  not  exceed  $10  for 
any  one  person  or  family.  8d.  In  those  counties  in 
which  there  is  no  poor-house,  an  overseer  (§  48)  is  au- 
thorized to  make  an  order  for  the  allowance  of  such  sum 
weekly  or  otherwise,  as  the  necessities  of  the  poor  per- 
son may  require.  If  such  pauper  (§  44)  has  a  legal  set- 
tlement in  the  town  where  the  application  is  made,  or 
in  any  other  town  of  the  same  county,  the  overseer  is 
required  to  apply  the  money  to  the  relief  of  such  pauper. 
The  money  paid  by  the  overseer,  or  contracted  to  be 
paid  pursuant  to  such  order,  shall  be  drawn  by  him 
from  the  county  treasury  on  producing  the  order. 
4th.  If  such  pauper  has  not  a  legal  settlement  in  some 
town  of  the  county  in  which  the  application  is  made, 
then  notice  is  to  be  given  to  the  superintendent  of  the 
poor,  and  the  overseer  may  support  the  pauper  after 
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Buch  notice  and  until  the  superintendents  assume  his 
support)  and  the  overseer  is  to  be  paid  therefor  from  the 
county  treasury. 

In  addition  to  these  special  provisions,  there  are  sev- 
eral general  ones  relating  to  the  system  provided  for  the 
care  and  maintenance  of  poor  persons,  which  should  be 
stated  in  order  the  better  to  understand  the  special  pro- 
visions. Ist.  Every  county  is  required  to  elect  one  or 
three  superintendents  of  the  poor,  who  are  charged  with 
the  care  of  the  paupers  chargeable  to  the  county,  and 
are  authorized  to  determine  disputes  between  towns  as 
to  the  settlement  of  paupers.  And  in  those  counties  in 
which  there  is  a  poor-house  they  have  the  charge  of  such 
house,  and  of  the  support  of  the  ]K>or  persons  therein. 
Sd.  When  the  board  of  supervisors  of  any  county  abol- 
ishes the  distinction  between  town  and  county  poor,  the 
support  of  the  poor  becomes  exclusively  a  county 
charge,  and  the  moneys  paid  toward  such  support 
whether  to  those  within  or  outside  of  the  poor-house, 
and  whether  ordered  by  a  superintendent  or  by  an  over- 
seer, are  the  moneys  of  the  county  and  not  of  the 
tovms.  8d.  Where  the  distinction  between  town  and 
county  poor  is  not  abolished  by  the  board  of  super- 
visors, then  the  several  towns  are  liable  for  the  support 
of  all  poor  persons  having  a  legal  settlement  therein, 
and  the  county  for  such  as  have  not  a  legal  settlement 
in  any  town  of  such  county.  If  there  is  a  poor-house 
in  such  county,  the  poor  belonging  to  the  several  towns 
are  supported  therein,  at  the  expense  of  such  towns. 
The  moneys  receiyed  from  excise,  fines,  &c.,  belonging 
to  the  town,  are  required  by  law  to  be  applied  to  the 
support  of  the  poor,  and  moneys  voted  by  the  electors 
at  town  meetings  for  the  support  of  the  poor  are  re- 
quired to  be  paid  into  the  county  treasury,  and  by  the 
treasurer  credited  to  the  town ;  and  all  sums  paid  to- 
ward the  support  of  the  poor  of  such  town  are  to  be 
charged  to  it  by  such  treasurer.     But  if  there  is  no  poor- 
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house  in  such  connty,  then  the  overseers  are  charged 
with  the  duty  of  supportiug  the  poor  by  allowing  and 
paying  therefor  such  sums  as  the  necessities  of  each 
poor  person  may  require.  The  moneys  tq  pay  these 
expenses  are  voted  by  the  electors,  at  town  meetings, 
and  collected  with  the  other  town  taxes  when  collected, 
and  paid  over  to  the  overseers. 

It  does  not  appear  by  the  papers  before  us  whether 
the  distinction  between  town  and  county  poor  exists  in 
the  county  of  Oneida,  or  has  been  abolished  by  its 
board  of  supervisors ;  and  I  have  not  been  able  to  find 
any  act  of  the  legislature  making  any  special  provision 
for  the  support  of  the  poor  of  said  county. 

If  we  may  take  judicial  notice  of  facts  known  to  us 
outside  of  the  papers,  we  could  assume  that  there  was  a 
poor*house  in  Oneida,  and  hence  that  the  moneys  to  be 
used  in  their  support  are  paid  out  of  the  county  treas- 
ury. But  this  fact  alone  would  not  aid  us.  We  must 
know,  also,  whether  the  poor  are  a  town  or  county 
charge.  If  the  latter,  then  most  clearly  the  money  paid 
for  either  the  permanent  or  temporary  support  of  Bar- 
ret was  the  money  of  the  county  and  not  of  the  town  of 
Marcy,  and  as  a  consequence,  the  town  could  have  no 
color  of  right  to  recover  it  of  the  defendant,  however 
fraudulently  it  might  have  been  obtained. 

It  becomes  necessary,  in  the  absence  of  proof  asi  to 
whether  the  poor  are  a  county  or  town  charge,  to  ex- 
amine the  case  on  the  assumption  that  they  are  a  town 
charge.  In  that  contingency,  if  there  is  a  poor-house 
in  the  county,  then  by  the  provisions  above  cited  the 
overseer  was  authorized  to  make  an  order  for  temporary 
support,  and  he  was  entitled  to  receive  any  sum  he  may 
have  paid  out  or  contracted  to  pay,  from  the  county 
treasury,  (§  42,  cited  above^)  and  the  treasurer  was  re- 
quired to  charge  it  to  the  town  of  Marcy.  The  money, 
if  thus  received,  was  undoubtedly  the  money  of  the 
town,  although  it  was  in  the  custody  of  the  county 
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treasurer.  But  as  it  is  proved  that  the  defendant  had 
contracted  with  Cutler  for  the  support  of  Barret  to  the 
amount  of  |10,  he  was  authorized  to  receive  it,  and 
omitting  thereafter  to  pay  it  to  Cutler  did  not  make  the 
act  of  receiving  it  fraudulent.  There  is  no  doubt  but 
that  Barret  was  a  pauper  entitled  to  temporary  relief, 
and  had  applied  for  it  to  the  defendant,  and  the  con- 
tract with  Cutler  being  proved  to  have  been  made,  every 
fact  necessary  to  entitle  the  defendant  to  the  money 
actually  existed;  at  the  time  he  received  the  money,  if  he 
ever  did  in  truth  receive  it. 

If  it  was  the  law  that  the  existence  in  the  mind  of  the 
defendant  at  the  time  he  received  the  money,  of  an  in- 
tention not  to  pay  it  for  the  support  of  Barret,  but  on 
the  contrary,  to  appropriate  it  to  his  own  use,  rendered 
the  receipt  fraudulent,  yet  no  such  intent  is  charged  in 
the  complaint,  nor  proved  on  the  trial.  The  fraud 
charged  is  procuring  the  $10  to  be  audited  and  allowed 
by  the  board  of  town  auditors  as  so  much  money  actually 
paid  for  the  support  of  Barret,  when  in  truth  he  had 
not  paid  $10,  nor  any  other  sum  for  that  purpose. 

If  we  assume  that  there  is  no  poor-house  in  Oneida 
county,  and  the  towns  are  severally  liable  for  the  sup- 
port of  their  own  poor,  then  the  moneys  raised  for  the 
support  of  the  poor  were  in  the  hands  of  the  overseer, 
and  when  he  paid  out  money  for  the  support  of  a 
pauper,  or  contracted  for  his  support,  he  was  entitled 
to  appropriate  the  money  in  the  first  case,  and  retain  it 
in  his  own  hands  in  the  other.  He  had  absolute  con- 
trol of  the  fund,  and  was  liable  only  for  moneys  not 
lawfully  appropriated.  A  contract  legally  made  for  the 
support  of  a  pauper  binds  the  successor  of  the  officer 
making  it.  {Hayes  v.  Symonds^  9  Barb,  260.  McLees 
V.  HalCy  10  Wend.  426.)  Where  the  overseer  enters  into 
a  contract  personally  for  the  support  of  a  poor  person, 
but  does  not  make  it  legally  binding  on  his  successor, 
he  is  personally  liable  to  the  person  furnishing  the  sup- 
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port ;  and  perhaps  is  liable  even  if  the  contract  is  so 
made  as  to  bind  his  successor.  {HoUy  v.  RatMxmey  8 
John.  148.  OourUy  v.  Allen,  5  CoweHy  644.  Flower 
V.  AUen,  Id.  664.  Bderts  v.  AdaTtis,  12  John.  852. 
King  v.  5t^fer,  16  id.  281.  OZTiey  v.  Wickes,  18  id.  122. 
G>-a7i^  V.  FaTicher,  5  CoweUj  309.) 

In  this  case  we  are  assuming  that  the  money  for  the 
support  of  the  poor  was  in  the  defendant's  hands ;  and 
as  the  contract  was  within  the  amount  which  he  had  a 
right  to  furnish,  he  might  properly  change  it  in  account 
and  retain  it  in  his  settlement  with  the  board  of  town 
auditors.  He  did  not,  I  infer,  procure  an  order  for  sup- 
port, and  hence,  within  the  case  of  McJjees  y.  Hale, 
{cited  supra,)  the  successor  was  not  bound,  and  as  a 
consequence  the  defendant  was  personally  liable.  It 
surely  was  not  fraudulent  for  him  to  protect  himself 
against  personal  liability  to  Cutler  on  his  contract. 

This  action  was  brought,  I  apprehend,  under  an  erro- 
neous construction  of  sections  61  and  62  of  the  Poor 
Laws.  By  section  51  it  is  provided,  that  in  those  coun- 
ties where  there  are  no  county  poor-houses  the  overseers 
of  the  towns  shall  enter  in  books  an  account  of  all  mat- 
ters transacted  by  them  relating  to  their  official  duties ; 
of  all  moneys  received  by  them ;  of  all  moneys  laid  out 
and  disbui-sed  by  them.  By  section  62  these  books 
must  be  laid  before  the  board  of  town  auditors,  with  an 
account  of  moneys  received  and  paid  out.  The  board 
is  required  to  compare  such  accounts  with  the  entries 
in  the  book ;  examine  the  vouchers,  and  audit  and  settle 
the  same ;  and  state  the  balance  due  from  such  overseers, 
or  to  them,  as  the  case  may  be.  No  credit  shall  be 
allowed  to  any  overseer  for  moneys  paid,  unless  it  shall 
appear  that  such  payment  was  made  pursuant  to  a  legal 
order.  It  seems  to  have  been  supposed  that  the  account 
of  the  overseer  must  be  audited  and  allowed  before  he 
can  be  paid.  But  clearly  this  cannot  be  the  meaning 
of  the  section.    The  money  for  the  support  of  the  poor. 
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whether  it  is  paid  into  the  county  treasury  and  paid  out 
by  the  superintendent,  or  is  paid  over  to  the  overseer,  is 
raised  in  advance  of  the  expenditure,  and  is,  or  is  sup- 
posed to  be,  in  the  hands  of  the  treasurer  or  overseer. 
The  overseer  presents  his  account  to  the  board  of  audit- 
ors, so  as  to  determine,  not  what  he  shall  be  paid,  but 
whether  he  is  entitled  to  keep  what  he  has  taken.  It  is 
not  true,  doubtless,  that  in  all  instances  the  money  re- 
quired is  actually  in  his  hands.  He  may  issue  orders 
or  make  contracts  when  there  are  no  funds  with  which 
to  pay.  He  must  render  an  account  of  these  also,  and 
in  such  case  the  board  audits  before  payment ;  and  if 
he  receives  the  money  allowed  for  such  expenditures,  it 
is  in  order  to  pay  debts  actually  due  to  himself,  or  to 
other  persons  holding  the  orders,  or  to  whom  he  is  liable 
for  support  rendered  upon  a  contract  made  with  him. 
If  an  overseer,  under  such  circumstances,  should  charge 
for  moneyB  paid,  or  claim  allowance  for  liabilities  in- 
curred, which  had  no  existence  in  fact,  and  obtain  the 
money,  he  would  be  guilty  of  fraud.  But  there  is  no 
evidence  in  this  case  which  authorizes  any  such  imputa- 
tion. On  the  contrary,  a  contract  had  been  made  on 
which  he  was  liable,  and  for  which  liability  he  had  the 
right  to  indemnity. 

In  no  view  of  the  case  which  I  have  been  able  to  take 
can  I  discover  any  ground  on  which  to  rest  a  recovery ; 
and  I  am  therefore  of  the  opinion  that  the  judgment  of 
the  cotinty  court  should  be  affirmed. 

Judgment  affirmed. 

[OiroifDAOA  Obnxral  Tkrm,  April  2,   1867.    Morgan,  Sacon,  FoaUr  and 
MuUin,  Justices.] 
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Wlien  a  contract  is  made  with  an  individaal  irho  is  in  fact  a  partner  with 
othera,  and  the  contract  relates  to  the  bnoneas  of  the  partnerships  bat  these 
facts  are  not  known  to  the  other  oontractiDg  party,  in  a  suit  on  the  contract 
sgainst  the  one  who  made  it,  the  nonjoinder  of  the  other  partners  cannot  be 
pleaded  in  abatement. 

In  an  action  to  recoyer  damages  for  the  breach  of  a  contract,  made  by  the  de- 
fnidant,  in  his  own  name,  for  the  transportation  of  iron,  the  defendant  slleged 
that  there  was  a  partnership  between  him  and  one  W.,  snd  that  the  agree* 
mentp  if  any,  was  made  by  them  jointly,  and  insisted  that  W.  should  have 
been  made  a  party.  The  plaintiff  did  not  know  that  Vf,  was  a  partner  of 
the  defendant.  After  the  breach  of  the  agreement,  W.  denied  that  he  was  a 
partner,  and  alleged  that  he  was  merely  a  consignee  of  the  iron,  and  had  no 
knoirtedge  of  any  contract  fi>r  transporting  it.  JI$ld  that  H^  plaintiff  had 
the  right  to  sae  the  defendant  alone,  on  the  contract. 

The  defendant^  on  reqnest,  submitted  to  the  plaintiff  an  offer,  in  writing,  con- 
taining the  terms  npon  which  he  would  carry  a  quantity  of  iron  from  Brook- 
lyn to  Saginaw,  yia.:  that  he  would  carry  the  same  at  |4.60  per  ton, 
between  the  16th  of  Octoi>er  and  26th  of  Noyember,  freight  to  be  paid  at 
Saginaw;  and  that  if  the  iron  was  not  ready  by  the  16th  of  October,  he 
would  extend  the  time  to  the  18th,  adding  three  days  to  the  time  of  delivery 
at  Saginaw.  This  offer  was  accepted.  Sdd  1.  That  this  was  a  valid  con- 
tract between  the  parties. 

1.  That  it  was  a  condition  precedent  to  the  obligation  to  carry  that  the  plsin- 
tiff  should  deliyer  to  the  defendant  the  iron  to  be  carried. 

8.  That  it  was  absc^utely  essential  that  the  iron  should  be  actually  delivered, 
if  called  for,  or  actually  ready  for  delivery.  That  an  order  on  the  ware- 
houseman would  be  a  sufficient  delivery,  provided  the  war^ouseman  would 
deKver  when  called  upon. 

4.  That  if  the  defendant  had  called  for  the  iron  as  early  as  the  IWh  of  October, 
and  it  had  not  been  delivered,  and  none  was  delivered  until  the  28d,  there 
would  have  been  a  failure  to  perform  the  condition  precedent,  which  would 
have  justified  the  defendant  in  abandoning  the  contract ;  but  that,  to  do  that 
and  entitle  himself  to  carry  upon  an  implied  promise  to  pay  him  wliat  it  was 
worth,  he  should  have  disaffirmed  the  contract  and  refused  to  carry  upon  it. 

6.  That  having  received  and  conveyed  the  property,  under  the  contract,  the 
defendant  could  not  demand,  for  hie  services,  more  than  the  contract  price. 

6.  That  the  defendant  having  demanded  more,  and  refused  to  deliver  the  prop- 
erty until  the  illegal  claim  should  be  satisfied,  the  plaintiff,  after  having 
paid  such  excess,  under  protest,  was  entitled  to  recover  the  same  of  the  de- 
fendant. 

7.  That  the  defendant  was  also  liable  for  the  plaintiff's  time  and  expenses  in 
searching  for  the  iron,  and  for  payments  made  by  him  to  satisfy  liens  ac- 
quired by  other  persons,  thereon,  which  were  the  direct  result  of  the  defen- 
dant's breach  of  his  contract 
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THIS  action  was  bronght  to  recover  damages  for 
breach  of  a  contract,  on  the  part  of  the  defendant, 
to  transport  a  quantity  of  iron  for  Paul,  Farwell  &  Co., 
from  Brooklyn,  N.  Y.,  to  Saginaw,  Mich.;  and  also  to 
recover  back  the  overcharges  which  the  said  firm  were 
compelled  to  pay  on  said  iron. 

The  plaintiff  claimed  and  proved  on  the  trial :  That 
Paul,  Farwell  &  Co.,  composed  qt  Francis  W.  Paul, 
Thaddeus  D.  Estabrook,  Henry  C.  Potter,  and  this  plain- 
tiff, were,  in  the  fall  of  1860,  engaged  in  building  a  rail- 
road in  the  state  of  Michigan.  That  on  or  about  October 
10,  1880,  at  the  city  of  New  York,  the  said  firm,  the 
plaintiff  acting  therefor,  and  the  defendant,  made  a  con- 
tract, whereby  the  defendant  agreed  to  receive  at  New 
York  or  Brooklyn,  between  the  10th  and  15th  of  Oc- 
tober,  660  tons  of  iron,  and  transport  the  same  to  Sagi-  P 
naw,  and  there  deliver  the  same  on  dock  by  November 
26,  at  $4.60  per  ton ;  and  if  the  iron  should  not  be  ready 
on  the  16th  of  October,  then  the  defendant  would  ex- 
tend the  time  to  the  18th  of  October,  adding  three  days 
on  the  time  of  delivery  at  Saginaw.  The  iron  was  in 
Mr.  Wetmore's  bonded  warehouse,  Brooklyn,  and  on  the 
18th  of  October  an  order  on  Mr.  Wetmore  was  delivered 
to  the  defendant  for  the  delivery  of  the  same  to  him  for 
transportation.  This  order  was  accepted  and  received 
by  the  defendant.  The  defendant  entered  upon  the 
performance  of  such  contract,  but  failed  to  transport 
any  of  such  iron  to  Saginaw  within  the  time  agreed 
upon,  or  during  that  year.  A  portion  of  such  iron  was 
shipped  by  him,  and  arrived  at  Saginaw  in  the  spring 
of  1861.  The  charges  on  a  portion  of  this  iron,  for  trans- 
portation, were  |6  per  ton  as  stated  in  the  bills  of  lading 
thereof.  The  balance  of  the  iron  was  never  transported 
to  Saginaw  by  the  defendant,  but  was  found  by  the 
plaintiff  at  Buffalo,  in  the  fall  of  1861.  It  was  there 
held  by  the  N.  Y.  &  Erie  Railway  Co.,  subject  to  charges 
for  transportation  from  New  York,  and  one  Wilkie  also 


ONONDAGA-JUNE,  1867.  75* 


Farwell  «.  Dayifl. 


made  claim,  as  consignee,  for  commissions,  &c.  The 
defendant  refused  to  transport  the  iron  farther ;  and  to 
get  possession  of  the  iron,  Farwell  had  to  settle  and  pay 
the  charges,  as  made  up  by  Wilkie,  which  he  did.  In 
addition  to  these  charges,  the  firm  'psdd,  $1  per  ton  for 
the  transportation  of  the  iron  from  Buffalo  to  Saginaw. 
The  amount  so  i)aid  by  the  firm  for  the  transportation 
of  the  iron  from  Brooklyn,  N.  Y.,  over  and  above  the 
contract  price  of  $4.50  per  ton,  was  the  sum  of  $703.12. 
The  plaintiff  claimed  to  recover  this  amount,  with  inter- 
est thereon ;  also,  a  reasonable  amount  for  time  and  ex- 
penses of  Farwell  in  getting  the  iron  at  Bi^alo.  Mr. 
Paul,  a  member  of  the  firm,  died  before  suit  commenced, 
and  Estabrook  &  Potter  sold  and  transferred  their  in- 
terest in  the  firm  to  the  plaintiff  before  suit  commenced. 
The  defendant  alleged,  and  attempted  to  prove,  a  co- 
partnership between  defendant  and  one  Mortimer  Wilkie, 
and  insisted  that  said  Wilkie  should  have  been  made  a 
party  to  the  action.  That  the  iron  was  not  delivered  to 
the  defendant  till  long  after  the  18th  October,  and  it  was 
then  and  there  agreed  by  Farwell  that  the  defendant 
should  be  paid  $6  -per  ton  on  all  iron  tran8i)orted  by 
rail  to  Buffalo.  That,  in  the  summer  of  1861,  a  settle- 
ment was  made  at  Buffalo,  between  Farwell,  Wilkie 
and  defendant,  of  and  concerning  all  matters  connected 
with  the  transportation  of  said  iron. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff 
for  the  sum  of  $932,  and  judgment  was  entered  thereon, 
from  which  judgment  the  defendant  appealed. 

The  questions  on  this  appeal  arose  on  exceptions  to 
the  admission  and  exclusion  of  evidence,  the  motion  for 
a  nonsuit,  and  exceptions  to  parts  of  the  charge  to  the 
jury,  and  to  the  refusal  to  charge  as  requested. 

/.  T.  Spriggs^  for  the  appellant. 

F.  cfe  W.  Kernan^  for  the  respondent. 
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By  the  Courty  Mctllin,  J.  The  first  question  to  be 
considered  in  this  case  is,  whether  on  the  facts  proved 
the  plaintiff  alone  can  maintain  the  action)  The  con- 
tract for  the  transportation  of  the  railroad  iron  was 
made  by  Farwell  on  behalf  of  the  firm  of  Paul,  Farwell 
&  Co.,  that  owned  the  iron  to  which  the  contract  re- 
lated. The  firm  consisted  of  Paul,  Estabrook,  Farwell 
and  Potter.  Potter  transferred  his  interest  in  the  claim 
against  the  defendant  to  Farwell,  who  thereby  became 
owner  of  it  Estabrook  assigned  to  the  plaintiff  all  his 
interest  in  the  contract  for  building  the  railroad,  and 
on  which  the  iron  was  to  be  used.  This  transfer  vested 
in  the  plaintiff,  not  only  the  assignor's  interest  in  the 
contract  for  constructing  the  road,  but  in  everything 
pertaining  to  the  work.  Estabrook' s  connection  with 
and  interest  in  the  enterprise  was,  as  I  understand  Far- 
well,  absolutely  ended  and  determined,  leaving  in  him 
no  interest  in  the  property  of  the  firm  of  which  he  had 
theretofore  been  a  member.  Paul,  the  other  partner, 
died  before  suit  brought,  and  the  right  of  action  sur- 
vived to  the  plaintiff,  and  the  omission  to  describe  him- 
self as  survivor  cannot  affect  the  plaintiff's  right  to 
recover  in  this  suit. 

Th^  next  question  is,  was  Wilkie  a  necessary  party 
defendant  t  The  answer  avera  that  he  was  a  partner 
with  Davis,  and  that  the  firm  was  doing  business  in 
New  York  in  the  name  of  Davis,  by  whom  the  contract 
allied  in  this  c^Lse  was  made.  The  general  rule  is 
that  such  a  partner  is  a  necessary  party  to  a  suit  upon 
a  contract  entered  into  by  his  firm.  But  by  the  pai*t- 
nership  articles  it  appears  that  each  partner  was  bound 
to  make  all  contracts  relating  to  the  copartnership  busi- 
ness in  his  own  name,  so  as  to  secure  the  other  partner 
against  liability  as  such  to  third  persons,  upon  cdntracts 
made  by  the  several  partners ;  and  that  the  partnership 
should  exist  between  themselves  only  for  the  purpose 
of  the  division  of  the  profits  and  losses.     Such  an  agree- 
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ment  did  not  protect  either  from  liability  upon  the  con- 
tract of  the  other ;  but  when  a  contract  was  made  by 
Davis  in  his  own  name  and  he  is  sued  upon  it  alone,  it 
does  not  become  him  to  insist  that  Wilkie  shall  be 
joined  with  him,  nor  Wilkie  to  insist  that  he  shall  be 
made  a  co-defendant.  The  partners  are  taken  at  their 
word,  they  are  treated  by  third  persons  as  they  intended 
and  desired  they  should  be,  as  individuals  not  united 
in  interest;  and  they  cannot  insist  that  they  shall  be 
joined  in  an  action  on  a  contract  made  in  the  name  of 
one  of  the  jmrtners  only.  But,  however  this  may  be, 
it  is  well  settled  that  when  a  contract  is  made  with  an 
individual  who  is  in  &ct  a  partner  with  others,  and  the 
contract  relates  to  the  business  of  the  partnership,  but 
these  &icts  are  not  known  to  the  other  contracting  party, 
in  a  suit  on  the  contract,  against  the  one  who  made  it, 
the  nonjoinder  of  the  other  partners  cannot  be  pleaded 
in  abatement.  {OoUyer  on  Parinershipy  %  719.  New 
York  Dry  Dock  Company  v.  TreadweUy  19  Wend.  625. 
Peck  V.  Cowing^  1  Denio^  222.  Van  IHne  v.  Orane^ 
1  Wend.  624.)  Farwell  testifies  that  he  did  not  know 
that  Wilkie  was  a  partner,  and  that  as  late  as  June  fol- 
lowing the  making  of  the  contract,  Wilkie  denied  that 
he  was  a  partner  of  Davis,  but  on  the  contrary  insisted 
he  was  a  consignee  of  the  iron  only,  and  had  no  knowl- 
edge of  any  contract  relating  to  the  carriage  of  the  iron. 
It  seems  to  me  too  plain  for  argument  that  the  plaintiff 
had  the  right  to  sue  Davis  alone,  upon  the  contract. 

Having  disposed  of  these  formal  objections  to  the 
right  of  the  plaintiff  to  recover,  we  come  to  the  question 
whether  there  was  in  fact  and  in  law  a  contract  entered 
into  between  the  plaintiff  and  the  defendant  for  the 
carriage  of  the  iron.  The  plaintiff  and  Howland  both 
testify  that  the  defendant  was  requested  to  and  did  sub- 
mit to  them  an  offer  in  writing  containing  the  terms  upon 
which  he  would  convey  the  iron.  These  terms  were  to 
carry  from  Brooklyn  to  Saginaw  at  $4.60  per  ton,  650 


J 


7g        CASES  IN  THB  SUPREME  GOURT. 

Farwell  v.  Dayia. 

tons,  between  the  16th  of  October,  and  26th  of  Novem- 
ber, dangers  of  navigation  excepted,  freight  to  be  paid 
at  Saginaw.  It  was  farther  stated  in  said  ofFer  that  if 
the  iron  was  not  ready  by  the  16th  of  October  the  de- 
fendant would  extend  the  time  to  the  18th,  adding  three 
days  to  the  time  for  delivery  at  Saginaw.  Farwell 
swears  that  he  authorized  Howland  to  accept  said  offer, 
and  Howland  testifies  that  he  informed  the  defendant 
that  it  was  accepted.  The  defendant,  on  the  other  hand, 
swears  that  his  offer  never  was  accepted,  and  that  the 
iron  was  carried  without  any  express  contract  in  rela- 
tion to  it.  The  question  whether  the  offer  was  accepted, 
was  submitted  to  the  jury  and  they  have  found  that  it 
was,  upon  conflicting  evidence.  For  the  purposes  of 
the  case  this  fact  must  be  assumed  as  established ;  and 
being  established,  a  valid  contract  was  made  between 
the  plaintiff  and  the  defendant,  and  that  contract  is 
contained  in  the  offer  made  to  and  accepted  by  the 
plaintiff. 

It  was  a  condition  precedent  to  the  obligation  to  carry, 
that  the  plaintiff  should  deliver,  or  cause  to  be  deliv- 
ered to  the  defendant,  the  iron  to  be  carried.  Was  this 
condition  performed  1  The  mere  delivery  of  an  order 
on  the  warehouseman  for  the  iron  was  not  such  delivery 
as  was  contemplated  by  the  contract  It  was  absolutely 
essential  that  the  iron  should  be  actually  delivered  if 
called  for,  or  actually  ready  for  delivery.  An  order  on 
the  warehouseman  would  be  a  sufficient  delivery,  pro- 
vided the  warehouseman  would  deliver  when  called 
upon ;  but  if  he  should  refuse  to  deliver,  it  would  be 
impossible  for  the  carrier  to  perform  his  contract. 
Crook  was  the  vendor  of  the  iron,  Wetmore  had  it  un- 
der his  control,  and  it  was  on  the  18th  of  October,  the 
day  the  order  was  given  to  the  defendant,  in  the  ship 
Cutting,  then,  as  I  infer,  in  the  harbor  of  Brooklyn. 
The  order  was  on  Wetmore.  He  testifies  that  the  iron 
was  in  the  warehouse  on  the  26th  of  October,  and  had 
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been  for  six  months.  The  order  was  presented  on  the 
25th,  and  the  iron  was  then  ready  and  a  boat  load  was 
delivered  that  day;  another  on  the  26th.  A  boat  came 
for  iron  on  the  30th  of  October ;  he  was  ready  to  deliver 
the  iron,  but  the  boatman  would  not  receive  it.  *' We 
were, ' '  he  says,  *  *  always  ready  to  deliver  the  iron. ' '  The 
balance  of  the  iron  was  delivered  on  the  2d  of  Novem- 
ber. On  cross-examination  this  witness  testified,  that 
the  first  day  the  defendant  sent  he  was  not  ready  to  de- 
liver the  iron,  but  he  is  unable  to  designate  the  day. 
He  says  if  the  defendant  had  sent  for  the  iron  on  the 
18th  it  would  have  been  delivered ;  the  iron  was  ready 
on  that  day,  and  at  all  times,  for  delivery.  He  would 
not  have  delivered  the  iron  without  a  permit.  It  would 
have  taken  five  days  to  deliver  the  iron.  By  this  I  un- 
derstand the  witness  to  mean  that  they  could  only  load 
one  boat  a  day  from  the  vessel.  A  boat  load  is  100 
tons.  On  re-direct  examination  he  testified  that  he 
could  and  did  deliver  as  fast  as  the  boats  could  take  it. 
Evidence  was  given  on  the  part  of  the  defence  tending 
to  prove  that  on  the  morning  of  the  19th  of  October  he 
called  on  Wetmore  to  ascertain  when  the  iron  could  be 
delivered,  and  was  told  that  it  could  not  be  delivered 
until  some  days  thereafter;  that  he  so  informed  the 
plaintifT  s  agent,  and  was  told  that  he  must  do  the  best 
he  could ;  that  it  was  concluded  between  him  and  the 
plaintiff  that  the  iron  could  not  be  got  to  Saginaw  that 
fall  by  water,  and  part  of  it  must  therefore  go  by  rail- 
road, and  the  plaintiff  assented,  and  agreed  to  pay  the 
extra  charges.  The  defendant  sent  boats  on  several 
days,  for  the  iron,  but  got  none.  It  does  not  appear 
that  any  complaint  was  made  by  the  defendant  to  either 
the  plaintiff  or  his  agent  that  a  permit  had  not  been  fur- 
nished ;  nor  did  Wetmore  decline  to  deliver  the  iron  on 
any  such  ground.  It  was  for  the  jury  to  say,  upon  this 
evidence,  whether  it  was  true  as  Wetmore  testified,  that 
he  was  at  all  times,  except  on  one  occasion,  ready  and 
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willing  to  deliver  the  iron  to  the  defendant ;  or  whether, 
on  the  contrary,  he  neglected  or  refused  on  several  oc- 
casions to  deliver,  and  that  in  consequence  thereof  he 
was  unable  to  perform  his  contract  The  jury  have 
probably  found  that  the  iron  was  ready,  and  that  there 
was  no  delay  in  complying  with  the  order  for  delivery. 

If  it  were  true  that  the  defendant  had  called  for  iron 
as  early  as  the  19th  of  October,  and  it  had  not  been  de- 
livered, and  that  none  was  delivered  until  the  23d,  there 
would  have  been  a  failure  to  perform  the  condition  pre- 
cedent, which  would  have  justified  the  defendant' in 
abandoning  the  contract.  But  to  do  that,  and  to  entitle 
himself  to  carry  upon  an  implied  promise  to  pay  him 
what  it  was  worth,  he  should  have  disaffirmed  the  con- 
tract and  refused  to  carry  ilpon  it ;  then,  if  the  plaintiff 
assented  to  his  taking  the  iron,  he  would  have  been  en- 
titled to  recover  what  his  services  were  reasonably  worth. 
But  the  jury  found  that  he  did  not  repudiate  the  con- 
tract, but  on  the  contrary,  by  his  omission  to  disaffirm, 
he  must  be  held  to  have  received  the  property  and  to 
have  carried  the  same  under  it. 

As  the  plaintiff  did  not  insist  upon  recovering  dam- 
ages for  not  delivering  the  property  in  the  fall  of  1860, 
it  does  not  become  necessary  to  inquire  whether,  on  the 
case  made  by  himself,  he  was  entitled  to  recover  such 
damages.  However  that  may  be,  it  is  quite  clear  that 
having  received  and  conveyed  the  property  under  the 
contract,  he  could  not  demand  for  his  services  more 
than  the  contract  price.  He  did  demand  ipore,  and 
refused  to  deliver  the  property  until  the  illegal  claim 
was  satisfied.  The  plaintiff  paid  such  excess  under 
protest,  and  for  the  amount  thus  paid  he  is  entitled  to 
recover. 

Was  the  plaintiff  entitled  to  recover  for  his  time  and 
expenses  in  searching  for  the  iron,  and  getting  it  sent 
forward,  and  in  settling  with  Wilkie  i  If  the  plaintiff 
was  believed,  he  had  the  right  to  expect  that  the  iron 
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wotQd  be  delivered  at  Saginaw  in  the  fall  of  1860.  It 
was  not  delivered  until  the  following  summer.  Where 
it  was  daring  the  winter,  he  says  he  did  not  know ;  as  a 
pradent  man  he  searched  for  it,  found  it  in  the  custody 
of  another  carrier  and  of  an  intermediate  consignee, 
both  of  whom  insisted  upon  a  lien  upon  it  for  a  larger 
amount  of  freight  than  he,  by  his  contract,  was  bound 
to  pay.  The  loss  of  time  and  expenses  in  this  search 
were  the  direct  result  of  the  defendant's  breach  of  his 
contract,  and  he  should  pay  them.  Had  the  property 
arrived  at  Saginaw  charged  with  a  higher  rate  of  freight 
than  was  provided  for  in  the  contract,  the  plaintifE 
would  have  had  no  claim  to  recover  of  the  defendant 
more  than  the  sum  so  ill^^ly  demanded ;  or,  if  the 
defendant  had  refused,  as  he  should  have  done,  if  the 
iron  was  not  delivered  at  the  tima  mentioned  in  the  con- 
tract, to  carry  any  part  of  it,  the  plaintiff  could  only 
recover  what  it  would  have  cost  him  to  have  it  carried, 
beyond  the  contract  price.  In  neither  of'  these  cases 
would  the  plaintiff  have  incurred  either  loss  of  time  or 
expense.  But  as  the  defendant  treated  the  property,  it 
was  indispensable  that  the  plaintiff  should  discover  it 
and  have  it  sent  to  its  destination.  In  Briggs  v.  The 
New  York  Oeniral  JRaUroad  Co.  (28  Barb.  616,)  it  was 
held  that  in  an  action  against  a  carrier  for  damages  for 
not  delivering  property,  the  plaintiff  would  liave  been 
entitied  to  the  expenses  of  an  agent  and  team  sent  to  the 
place  where  the  goods  were  to  be  delivered,  while  wait- 
ing to  receive  them,  if  the  defendant  had  been  notified 
that  an  agent  would  be  sent  for  that  purpose.  The 
qualification  of  the  rule  of  damages  was  perhaps  right 
on  the  facts  of  that  case,  but  it  can  have  no  application 
to  this  case.  Here  it  became  indispensable  by  reason  of 
the  defendant's  culpable  violation  of  his  contract  that 
the  property  should  be  searched  for,  and  if  found  sent 
to  its  destination.  The  defendant  could  not  fail  to 
Vol.  LXVL  6 
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know  that  his  neglect  of  duty  would  impose  this  botden 
on  the  plaintiff. 

In  JDriggs  v.  Dwight^  (17  Wend.  71,)  the  plaintiff 
sued  to  recover  damages  for  not  delivering  to  him  pos- 
session of  certain  premises  which  the  defendant  let  and 
leased  to  the  plaintiff  for  one  year.  It  was  proved  that 
the  plaintiff  removed  his  family  to  the  premises  leased, 
thereby  increasing  expense,  bnt  the  defendant  refused 
to  allow  the  plaintiff  to  enter.  These  expenses  the  plain- 
tiff sought  to  recover  as  part  of  his  damages.  The  Court 
of  Common  Pleas,  in  which  the  action  was  tried,  held 
that  the  plaintiff  was  entitled  to  recover  these  expenses. 
On  error,  the  judgment  was  affirmed.  Cowen,  J.,  says : 
^'  The  measure  of  damages  was  certainly  not  confined  to 
the  difference  in  rent."  He  held  the  expenses  recover- 
able under  the  allegation  of  general  damages  in  the 
declaration.  That  expenses,  such  as  are  claimed  in  this 
case,  are  recoverable  as  damages  in  an  action  for  breach 
of  the  contract,  see  Parmalee  v.  Wil&s^  22  Barb.  6S9 ; 
Giles  V.  a  Toole,  4  Barb.  261 ;  DurJcee  v.  Mott,  8  id. 
428 ;  Lavyrence  v.  Wardwell,  6  id.  423 ;  Black  v.  Baao- 
endaZe,  1  Welsb.  Hurle.  &  Oord.  410.  This  case  is 
directly  in  point  that  the  expenses  are  recoverable  as 
damages  in  such  an  action  as  this.  ( WHUarM  v.  Van- 
derbilt,  29  Barb.  491.) 

Was  there  an  accord  and  satisfaction  as  to  the  plain* 
tiff's  claim  for  damages  between  him  and  the  defendant, 
or  between  him  and  Wilkie  acting  as  agent  for,  or  part- 
ner of,  the  defendant  t  The  charge  of  the  court  as  to  the 
effect  of  a  settlement  with  Wilkie,  was  not  excepted  to, 
and  hence  no  question  can  be  raised  here  as  to  it.  The 
defendant's  counsel  requested  the  court  to  charge  that 
if  there  was  a  settlement  made  at  Buffalo  with  Wilkie, 
as  sworn  to  by  him,  it  was  as  much  a  settlement  with 
the  defendant  as  if  made  with  him  personally,  and  the 
plaintiff  was  not  entitled  to  recover.  The  court  refused 
so  to  charge,  on  the  ground  that  be  had  iusti'acted  the 
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jury  on  this  point  in  tenns  which  co\rered  the  request. 
To  this  refusal  the  defendant's  counsel  excepted.  The 
charge  on  this  branch  of  the  case  was,  that  if  the  settle- 
ment with  Wilkie  embraced  the  claim  in  question  the 
plaintiff  could  not  recover.  If  the  claim  of  Wilkie, 
only,  was  settled,  it  did  not  bar  the  claim  of  the  plaintiff. 
The  charge  covers  the  proposition  embraced  in  the 
request,  and  therefore  the  court  properly  reftised  to 
upset  it 

The  defendants  counsel  further  requested  the  court 
to  charge  that  the  question  between  the  plaintiff  and 
Wilkie  was  in  regard  to  theireight  or  charges  from  New 
York  to  Buffalo  by  raU,  and  the  charges  and  statement 
of  account  furnished  by  Wilkie  was  of  the  railroad 
charges ;  if,  therefore,  there  was  a  settlement  at  all,  it 
was  of  the  claim  of  the  defendant  for  freight,  and  whether 
made  by  Wilkie  as  partner,  agent  or  consignee,  it  was 
a  settlement  in  all  respects  as  if  made  by  the  defendant. 
This  request  was  refused,  and  the  defendant's  counsel 
excepted.  Wilkie  swears  that  in  order  to  induce  the 
plaintiff  to  settle  all  the  difficulties  relating  to  freight 
and  charges  on  the  iron,  he  deducted  from  the  amount 
of  his  bill  $151.99.  This  the  plaintiff  denies,  and  the 
jury  must  have  believed  the  plaintiff.  Believing  him, 
the  whole  ground- work  of  the  accord  and  satisfaction  is 
swept  away,  and  the  plaintiff  is  left  with  his  claim  in 
full  force.  But  if  this  was  not  so,  the  jury  might  very 
well  have  found  that  the  claim  against  the  defendant 
was  not  settled  with  Wilkie.  The  plaintiff  says  he  did 
not  know  that  Wilkie  and  the  defendant  were  partners ; 
that  Wilkie  told  him  he  held  the  property  as  consignee, 
subject  to  charges,  and  would  not  relinquish  the  prop- 
erty until  they  were  paid.  The  charges  to  which  the 
property  was  thus  subject  were,  canal  freight  at  $4.50 
per  ton,  as  to  part,  and  $5  per  ton  as  to  another  part, 
railroad  freight  at  $6  per  ton,  insurance,  and  Wilkie' s 
commissions.    The  railroad  freight  was  unquestionably 
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paid  in  fall,  as  was  the  canal  freight.  The  insurance 
and  commissions  of  Wijikie  were  therefore  the  only 
items  as  to  which  deductions  could  be  made ;  and  if 
any  were  made  from  these  items,  is  it  credible  that  they 
were  thrown  off  by  Wilkie  for  the  benefit  of  Davis  with- 
out any  proof  that  he  disclosed  to  the  plaintiff  that  he 
was  acting  for  the  defendant  as  partner,  agent  or  other- 
wise 1  There  are  other  facts  in  the  case  which  are  cal- 
culated to  induce  the  belief  that  the  partnership  between 
the  parties  was  concealed  in  order  the  more  successfully 
to  extort  ill^al  charges  from  the  plaintiff. 

The  defendant's  counsel  insisted,  on  the  trial,  and  in- 
sisted on  the  argument  of  the  appeal,  that  it  was  proved 
there  was  $161  deducted  by  Wilkie  from  the  charges ; 
that  Wilkie  so  swore  positively,  and  the  plaintiff  did 
not  deny  it.  This  is  u  mistake.  The  plaintiff  produced 
a  statement  of  account  of  the  charges  on  the  iron,  which 
corresponded  exactly  with  the  one  produced  by  Wilkie, 
and  he  says  he  arranged  for  the  payment  of  the  bill  just 
as  it  stands.  This  cannot  be  true,  and  yet  the  plaintiff 
have  had  the  deduction  claimed  by  Wilkie.  It  was  for 
the  jury  to  say  which  version  of  the  transaction  they 
would  believe. 

I  have  examined  the  other  grounds  upon  which  the 
defendant's  counsel  relies  to  reverse  the  judgment,  but 
I  do  not  regard  them  of  sufficient  importance  to  require 
discussion.  I  am  therefore  of  the  opinion  that  the 
judgment  should  be  affirmed. 

Judgment  affirmed. 

[Onoitdaga  OnvxBAL  Tsui,  June  26,  1867.    Baeon,  Fotter,  MuBm  and  Mfyr^ 
jjWM,  JusUcea.] 


ONONDAGA-JANUARY,  1867.  85 


Horace  Bighabdsok  vs.  Stephen  Nobthbup. 

The  nUe  of  pleading,  under  the  Codi,  is,  in  respect  to  the  Joinder  of  distlnot 
canaes  of  action  in  a  single  count,  the  same  as  at  oommoQ  law.  It  sabjects 
the  pleading  to  the  charge  of  duplicity,  which  is  to  be  corrected,  as  a  general 
rule,  by  a  motion  to  strike  out,  and  sometimes  by  demurrer. 

In  case  of  cattle  trespassing  on  the  lands  of  an  a^dining  owner,  the  injury  be* 
ing  a  oontinoing  one,  oommitted  by  the  diffbre&t  animals  on  the  same  or  on 
different  days,  so  as  to  render  it  difficult  to  separate  the  acts  of  trespass,  it 
was  indispensable,  at  common  law,  in  such  cases,  in  order  to  avoid  a  molU- 
plidty  of  actions,  and  to  relieve  parties  from  the  obligation. of  proving  dis- 
tinct and  independent  causes  of  action,  that  they  should  be  allowed  to  allege 
the  trespass  with  a  amUtmamh^  and  recover  for  such  injury  as  they  were 
able  to  prove  had  been  done  by  the  defendant's  eattia 

It  teems  that  this  rule  of  pleading  is  still  in  force,  and  in  a  case  of  that  kind,  is 
indispensable,  promotive  of  the  ends  of  justice,  and  not  calculated  to  work 
injury  to  the  defendant 

Hence,  where  the  complaint  alleged  that,  on  a  day  named,  and  on  divers  other 
days  and  times  between  that  day  and  the  ooDnmenoement  of  the  suit,  the  de- 
fendant's cattie  broke  into  and  upon  the  farm  and  land  of  the  plaintiff  and 
destroyed  the  growing  crops  thereon ;  Held  that  it  was  competent  for  the 
plaintiff  to  prove,  under  this  complaint,  any  number  of  trespasses  committed 
by  the  defendant's  cattle,  between  ihh  day  alleged  and  the  bringing  of  the 
salt    Baoov,  J.,  dissented. 

Where  a  witness  testified  that  the  damage  to  grass,  done  by  the  defendant's 
cattie,  was  $8 ;  Held  that  the  damages,  as  such,  the  witness  had  no  right  to 
estimate ;  that  he  could  give  the  facts,  and  his  opinion  as  to  the  value  of  the 
grass ;  but  it  was  for  the  jury  to  estimate  the  damages. 

The  word  "damages"  may  mean,  in  an  action  of  tort,  much  more  than 
value,  even  when  the  value  of  property  constitutes  the  principal  element  of 
damages. 

Where  the  plaintiff's  growing  com  was  destroyed  by  the  defendant's  cattie, 
after  the  plaintiff  had  expended  on  the  crop  all  the  labor  it  was  necessary  to 
expend  before  harvesting ;  Held  that  the  destruction  of  the  com  at  that 
stage  of  ita  growth  was  the  loss  of  all  the  com  that  would  have  matured  had 
it  not  been  destroyed ;  but  that  the  pluntiff  was  entitied  to  recover  only  the 
value  of  the  com  in  the  condition  it  was  at  the  time  of  the  injury. 

A  plaintiff,  when  examined  as  a  witness  in  his  own  behalf,  may  be  asked 
whether  he  has  had  litigation  with  the  defendant,  and  has^  threateued  to  sue 
him.  If  the  &ct  is  admitted,  it  may  show  that  the  witness  entertains  hostil- 
ity against  the  defendant,  and  that  his  evidence  is  therefore  to  be  received 
with  caution,  perhaps  altogether  discredited. 

The  admission  or  rejection  of  the  evidence  does  not  rest  in  discretion  ;  it  is  a 
matter  of  right,  and  the  loss  of  it  presumptively  injurious  to  the  defendant. 
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APPEAL  from  a  judgment  of  the  county  court  of 
Oneida  county,  afllfming  a  judgment  rendered  by 
a  justice  of  the  pefLce. 

The  action  was  commenced  by  summons,  in  the  jus- 
tice's court,  against  one  Nelson  G.  Northrup  and  the 
api)ellant,  jointly,  to  recover  for  damages  done  by  their 
cattle  to  lands  and  crops  of  the  respondent,  in  Marcy, 
Oneida  county. 

The  complaint  was  as  follows:  '^The  plaintiff  com- 
plains of  the  defendants  that  on  or  about  the  20th  day 
of  May,  1862,  and  divers  other  days  and  times  between 
that  day  and  the  day  of  the  commencement  of  this  ac- 
tion, at  the  town  of  Marcy,  in  the  county  of  Oneida, 
and  state  of  New  York,  the  said  defendants,  with  force 
and  arms  by  themselves,  their  servants,  cattle  and  other 
animals,  broke  and  entered  into,  and  upon  the  farm  and 
land  of  the  plaintiff,  and  of  which  he  was  the  owner  and 
possessor  at  the  time  of  said  several  trespasses,  situated 
in  the  town  and  county  aforesaid,  and  then  and  ftere 
trod  and  broke  down,  and  eat,  and  destroyed  the  com, 
grass  and  other  vegetation,  and  property  of  said  plain- 
tiff, then  and  there  growing,  and  being  of  the  value  of 
$40,  to  the  damage  of  the  plaintiff  of  $40.  Therefore, 
the  plaintiff  demands  judgment  against  the  defendants 
for  $40,  besides  costs." 

The  answer  was  a  general  denial.  The  justice,  on  mo- 
tion of  the  defendant's  counsel,  nonsuited  the  plaintiff 
as  to  Nelson  G.  Northrup,  and  afterward  rendered 
judgment  in  favor  of  the  plaintiff  against  the  defendant 
Stephen  Northrup  for  $23.42  damages,  and  $4.84  costs. 

From  this  judgment  the  defendant  Stephen  Northrup 
appealed  to  the  county  court  of  the  county  of  Oneida, 
and  the  judgment  was  affirmed ;  and  he  appealed  to 
this  court. 

E.  /.  Stoddard^  tot  the  appellant. 

W.  0.  Merrilly  for  the  respondent. 
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By  the  Courts  Mttllin,  J.  The  rules  of  pleading  at 
common  law  required  distinct  causes  of  action  of  the 
same  nature  to  be  stated  in  separate  counts.  And  the 
joinder  in  the  same  count  of  several  distinct  causes  of 
action,  was  consequently  fatal  on  demurrer.  {Chittj/s 
PI.  230.) 

But  it  was  found  that  it  was  sometimes  very  difficult, 
if  not  altogether  impossible,  to  separate  the  causes  of 
action,  in  tort,  so  as  to  establish  distinct  and  indepen- 
dent causes  of  action  ;  and  hence  the  practice  grew  up 
of  alleging  in  a  single  count,,  where  the  injury  was  a 
continuing  one,  that  it  was  committed  on  a  day  desig- 
nated, and  on  divers  other  days  between  the  day  so 
allied  and  the  bringing  of  the  action.  (1  Chitbjfs 
PI.  884.) 

In  case  of  cattle  trespassing  ^n  the  lands  of  an  ad- 
joining owner,  it  often  happens  that  the  injury  is  a 
continuing  one,  committed  by  the  different  animals  on 
the  same  or  on  different  days,  so  that  it  would  be  almost 
impossible  to  separate  the  acts  of  trespass.  It  was  in- 
dispensable in  such  cases,  to  avoid  a  multiplicity  of  ac- 
tions, and  to  relieve  parties  from  the  obligation  of  prov- 
ing distinct  and  independent  causes  of  action,  that  they 
might  allege  the  trespass  with  a  coTUinuando^  and  re- 
cover for  such  injury  as  they  wer&  able  to  prove  to  have 
been  done  by  the  defendant's  cattle. 

The  rule  of  pleading  under  the  Code  is,  in  respect  to 
the  joinder  of  distinct  causes  of  action  in  a  single  count, 
the  same  as  at  common  law.  It  subjects  the  pleading 
to  the  charge  of  duplicity,  which  is  to  be  corrected,  as  a 
general  rule,  by  a  motion  to  strike  out,  and  sometimes 
by  demurrer.  The  case  of  Dubois  v.  Beaver  (25  N.  T. 
123)  seems  to  recognize  the  rule  of  pleading  above  re- 
ferred to  as  still  in  force,  and  it  seems  to  me  that  it  is, 
in  just  such  a  case  as  t&e  one  before  us,  indispensable, 
promotive  of  the  ends  of  justice,  and  not  calculated  to 
work  injury  to  the  defendant,  I  think  it  was  competent 
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for  the  plaintiff  to  prove,  nnder  the  complaint,  any 
number  of  trespasses  committed  by  the  defendant' s  cat- 
tle between  the  day  alleged  in  the  complaint  and  the 
bringing  of  the  suit.. 

The  plaintiflE  was  examined  as  a  witness  in  his  own 
behalf,  and  testified,  amongst  other  things,  that  the 
damages  to  grass,  done  by  the  cattle  from  the  first  time 
up  to  haying,  was  $3.  This  evidence  was  objected  to 
after  it  was  given,  as  not  the  proper  way  to  prove 
damages.  I  assume  the  defendant  intended,  by  this 
objection,  to  ask  the  court  to  decide  that  it  was  not 
competent  for  the  witness  to  give  an  estimate  of  the 
amount  of  damages  done  by  the  cattle;  it  being  the 
province  of  the  jury  to  ascertain  such  amount.  It  is 
sometimes  quite  difficult  to  draw  the  line  between  the 
cases  in  which  it  is,  and  those  in  which  it  is  not,  compe- 
tent for  a  witness  in  an  action  of  tort,  to  give  an  opinion 
as  to  the  amount  of  damages. 

In  an  action  for  the  wrongful  killing  of  an  animal  the 
measure  of  damages  is  its  value  at  the  time  of  the  kill- 
ing, and  this  value  is  given  by  the  witnesses.  But  in  an 
action  for  assault  and  battery,  it  is  exclusively  for  the 
jury  to  determine  the  amount  of  damages  sustained; 
but  if,  in  such  an  action,  the  property  of  the  plaintiff  is 
injured  as  well  as  his  person,  it  is  competent  for  the  wit- ' 
nesses  to  give  their  opinion  of  the  value  of  the  property 
before  and  after  the  injury ;  and  this  difference  in  value 
is  one  part  of  the  damages  which  the  plaintiff  is  entitled 
to  recover.  Johnson,  J.,  in  WhUbeck  v.  N.  T.  Central 
JR.  a.  Co.  (36  Barb.  646, )  states  the  rule  by  which  to  de- 
termine when  a  witness,  in  an  action  for  trespass  on  land, 
may  give  his  opinion  as  to  damages,  thus:  "If  the 
thing  destroyed,  although  it  is  a  part  of  the  realty,  has 
a  value  which  can  be  accurately  measured  and  ascer- 
tained without  reference  to  thd  value  of  the  soil  on 
which  it  stands,  or  out  of  which  it  grows,  the  recovery 
must  be  for  the  value  of  the  thing  thus  destroyed,  and 
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not  for  the  difference  in  the  value  of  the  land  before  and 
after  such  destruction."  When  the  portion  of  the 
meadow  trespassed  upon  was  ascertained,  any  one  ac- 
quainted with  the  quality  of  the  grass  growing  upon  it, 
oould  give  an  estimate  of  the  value  of  grass  destroyed ; 
and  this  value  was,  (outside  from  any  allowance  for  the 
malice  or  other  improper  motive  of  the  defendant,)  the 
true  measure  of  damages.  A  person  who  had  not  seen 
the  meadow  and  the  extent  of  the  injury,  could  not 
properly  estimate  the  damages  sustained  by  the  plaintiff. 
To  leave  such  a  question  to  the  jury  is  to  substitute  con- 
jecture for  knowledge,  imagination  for  proof.  The  wit- 
ness says  the  damages  to  the  grass  was  $8.  The  damages, 
as  such,  he  had  no  right  to  estimate ;  he  could  give  the 
fact,  and  his  opinion  as  to  the  value  of  the  grass ;  it  was 
for  the  jury  to  estimate  the  damages.  The  word  dam- 
ages may  mean,  in  an  action  of  tort,  much  more  than 
value,  even  when  the  value  of  property  constitutes  the 
principal  element  of  damages.  And  it  would  be  quite 
difficult,  often,  to  ascertain  whether,  when  a  witness 
estimated  damages,  he  did  not  include  something  be- 
sides value.  I  had  occasion  to  give  my  views  upon  this 
question  in  Van  Deusen  v.  Young ^  (29  N.  Y.  9,  36,) 
and  shall  not  repeat  them  here.  I  think  the  evidence 
was  incompetent. 

The  defendant's  counsel  also  objected,  on  the  trial,  to 
evidence  as  to  the  worth  of  com  alleged  to  have  been 
destroyed  by  the  defendant' s  cattle.     He  had  said  there 
was !  three  quarters  of  an  acre  destroyed  after  all  the 
hoeing  had  been  done,  and  that  there  were  forty  bushels 
of  ears  destroyed.    The  plaintiff  had  expended  on  the 
com  all  the  labor  it  was  necessary  to  expend  before 
harvesting,  and  hence  the  destruction  of  the  corn  at  that . 
stage  of  its  growth  was  the  loss  of  all  the  com  that  | 
would  have  matured  had  it  not  been  destroyed.     But  1 
I  thiijjc  the  plaintiff  was  entitled  to  recover  only  the 
value  of  the  corn  in  the  condition  it  was  at  the  time  of 
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the  injuxy.  But  I  do  not  discover  that  any  higher  value 
was  proved.  The  only  ground  for  supposing  that  any 
different  measure  of  damages  was  intended  is,  that  an 
objection  that  an  answer  calling  for  the  value  of  ripened 
com,  was  overruled.  By  a  subsequent  answer  it  would 
seem  that  the  com  was  glazed,  almost  ripe. 

I  entertain  no  doubt  but  that  the  question  put  to  the 
plaintiff  in  relation  to  whether  he  had  had  litigation 
with  the  defendant,  and  had  threatened  to  sue  him,  was 
comi)etent.  If  admitted,  it  might  have  shown  that  the 
witness  entertained  hostility  against  the  defendant,  and 
that  his  evidence  was  therefore  to  be  received  with  cau- 
tion, perhaps  altogether  discredited.  The  admission  or 
rejection  of  it  did  not  rest  in  discretion ;  it  was  a  matter 
of  right,  and  the  loss  of  it*  presumptively  injurious  to 
the  defendant.    (1  O.  <ft  IT.  Notes,  729.) 

Evidence  was  received  of  injury  done  by  cattle  which 
were  not  identified  as  the  cattle  of  the  defendant.  This 
evidence  was  specifically  objected  to  on  this  ground, 
yet  the  objection  was  overruled  and  the  evidence  re- 
ceived. No  plausible  excuse  can  be  offered  for  the 
admission  of  this  evidence ;  it  was  utterly  incompetent. 

The  judgment  of  both  the  county  court  and  the  justice 
should  be  reversed. 

Bacok,  J.,  dissented. 

Judgment  reversed. 

[Onokdaga  Ginkeal  Tkbm,  June  26,  1867.    MuUin,  FotUr,  Bacon  and  Mor^ 
gcui,  Jnstioes.] 
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Where  a  person,  appointed  by  the  Govemor  of  New  York  oommiflrioner 
for  the  dty  of  London,  pnrenant  to  the  act  of  April  17, 1868,  {Lawt  of  1868, 
ek.  808,)  eertifiea  that  a  document  porporting  to  be  a  copy  of  a  patent,  is  a 
eorreet  transcript  of  the  original  enrolment  remaining  of  record  in  the  pnblio 
record  office  at  London,  and  of  the  whole  of  such  original  enrolment^  and 
that  the  said  patent  is  in  existence  and  remains  enrolled  of  record  in  said 
office,  and  that  said  office  is  the  proper  place  wherein  the  pnblic  records  of 
Oreat  Britain  are  preserved,  the  existence  of  the  enrolled  patent  is  fully 
prored ;  and  it  is  proved  that  it  was  lonnd  in  the  appropriate  place  for  snch 
a  doeoment ;  that  the  copy  presented  is  a  correct  transcript  of  snch  enrolled 
patent ;  and  that  the  original  patent  was  executed  in  due  form  of  law  to  pass 
the  title  to  the  land  therein  dascribed,  to  the  grantee. 

The  right  of  the  king  of  Oreat  Britain  to  grant  hmds  belonging  to  the  crown 
conld  be  ezardsed  without  aa  act  of  parliament.  Althoogh  parliament 
ttdf^t  require  lands  to  be  granted,  yet  the  grant  was  made  by  the  crown. 
In  such  a  ease  it  was  delivered,  in  the  attesting  dause,  to  the  donee  with 
the  consent  of  the  pai-liament. 

Where  there  was  no  date  to  a  patent  of  lands  In  this  state,  nor  were  any  means 
ftnmlshed  by  which  it  could  be  ascertdned,  except  that  the  patent  purported 
to  have  been  made  in  June  of  some  year  during  the  reign  of  George  the  8d; 
Hdd  that  as  the  year  was  not  mentioned,  no  adverse  title  having  its  origin 
in  that  reign  being  shown,  it  might  be  assumed  to  have  been  during  some 
year  prior  to  the  revolution,  and  at  a  time  when  the  king  of  Great  Britain 
might  lawfully  make  the  grant  And  that  as  the  law  of  England  required  a 
patent  to  be  enrolled,  it  must  have  been  enrolled  when,  and  in  the  country 
where,  it  issued. 

Hdd,  dim,  that  if  there  was  any  law  requiring  a  patent  from  the  crown  to  be 
deposited  in  the  colony  where  the  land  conveyed  by  it  lay,  it  was  incumbent 
on  a  party  claiming  in  opposition  to  the  patent  to  show  it 

The  conmussioner  appointed  under  the  act  of  April  6, 1868,  being  anthorised 
to  certify  to  the  existence  of  any  patent,  record  or  other  document,  his  cer- 
tificate that  a  record  exists  implies  that  the  place  where  it  is  found  is  the 
place  where  by  law  it  should  be  found. 

The  authority  of  the  commiBsioner  to  certify  is  not  confined  to  (he  original 
patent,  record  or  other  document.  A  copy,  certified  by  him,  is  admissible 
in  evidence. 

A  will,  executed  in  1774,  was  claimed  to  have  been  proved,  in  1808,  in  the 
Supreme  Court,  under  the  act  of  1801,  (Laws  of  1801,  eh.  9.)  A  paper, 
purporting  to  be  a  copy  thereof,  was  preceded  by  a  recital  that  on  a  day 
nsmed  the  original  had  been  brought  into  court  and  proved,  and  ordered  to 
be  recorded.  At  the  foot  of  the  copy  was  a  certificate  in  these  words : 
"  Examined  and  compared  with  the  original  by  me,  F.  B.,  clerk."  The  title 
of  no  court  was  g^ven,  nor  was  there  anything  in  the  paper  showing  in  what 
court  the  proceedings  were  had,  except  the  name  of  the  clerk.     Htld  that 
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the  conrt  would  take  judicial  notice  of  its  own  oflksen,  who  they  were,  and 
the  genuinenesfl  of  their  al^aturee ;  and  that  F.  B.  being  derk  of  the  Su- 
preme Court,  in  1801,  the  court  knew  that  fact  judicially,  and  it  must  be 
.aaaumed. 

MiU,  abo,  that  the  will  was  proved,  and  the  record  made,  in  the  Supreme 
Court;  and  that  court  had,  by  law,  juriadietion  to  admit  the  will  to  probate, 
and  it  waa  sufficiently  proved. 

Held,  further^  that  the  book  in  which  the  record  of  the  will  was  made  by  the 
derk,  passed,  by  section  69  of  the  Judiciary  Act  of  1847,  to  the  derk  of  the 
Court  of  Appeals,  who  was  authorised  to  ftirnish  certified  copies  of  all 
records  transferred  to  him  pursuant  to  that  act;  and  this  certificate  being 
in  due  form,  a  copy  of  the  will  fi^ym  the  record  was  properly  receiyed  in 
eridenoe. 

Where  a  grant  of  lands  was  made  by  the  crown  of  Great  Britain  to  J.  and 
89  others,  prior  to  the  revolution ;  Sdd,  in  an  action  of  ejectment,  by  a 
party  claiming  title  under  J.,  that  in  the  absence  of  any  proof  of  a  grant  or 
release  to  J.,  fi*om  his  oo-grantees,  of  their  interests,  or  of  possession  and  acts 
of  ownership  by  J.  over  the  whole  of  the  land,  or,  recognition  of  his  title  to 
the  whole,  such  a  grant  or  release  oould  not  be  presumed,  and  the  plaintiff 
was  not  entitled  to  reoover. 

Acceptance  of  a  grant  is  established  by  proof  that  the  grantee  has  assumed  to 
dispoee  of  the  land  by  will. 

THIS  is  an  action  of  ejectment  to  recover  a  farm  of 
about  one  hundred  and  eighteen  acres  of  land  sit- 
uated in  the  town  of  Salisbury,  Herkimer  county,  de- 
scribed as  lot  29,  in  George  Johnson's  three  thousand 
acre  tract,  in  the  fourth  allotment  of  the  Royal  Grant, 
which  the  plaintiffs  claim  as  the  heirs  at  law  of  Daniel 
Mackinnon,  who  is  alleged  to  have  died,  seised  thereof, 
January  30,  1830.  In  his  answer,  the  defendant  denies 
the  allegations  in  the  complaint,  and  sets  up  adverse 
possession. 

The  cause  was  tried  before  Justice  Morgan  and  a  jury, 
at  the  Herkimer  circuit,  in  December,  1864.  The  plain- 
tiffs attempted  to  show  paper  title,  1,  by  a  patent 
granted  by  King  George  III,  to  Sir  William  Johnson 
and  thirty-nine  others ;  2,  by  the  will  of  Sir  William 
Johnson,  executed  Jan.  27,  1774,  in  which  the  land  in 
question  is  claimed  to  have  been  devised  to  George 
Johnson ;  3,  by  the  deed  of  George  Johnson,  dated 
Sept  11,  1792,  to  James  McEvers  and  other  mesne  con- 
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veyances  to  Daniel  Mackinnon.  Neither  the  plaintiffs, 
nor  any  of  those  nnder  whom  they  claim,  were  shown 
e^er  to  have  been  in  possession  of  the  land. 

To  the  evidence  of  the  plaintiffs  there  were  various 
objections^  which  were  overroled  by  the  court,  and  ex- 
ceptions were  taken  by  the  defendant. 

At  the  close  of  the  plaintiffs^  case  the  defendant 
moved  for  a  nonsuit  on  these  grounds : 

1.  The  pretended  patent  is  no  patent,  but  is  void  as 
illegal  and  irregular. 

2.  There  is  nothing  showing  that  the  office  from  which 
this  paper  comes  is  the  proper  office  where  patents  are 
recorded. 

8.  It  does  not  appear  that  the  person  who  certifies  it 
is  the  proper  custodian,  or  has  power  to  certify. 
4.  It  does  not  purport  to  be  signed  by  the  king. 
6.  It  is  not  sealed,  either  with  the  privy  or  great  seal. 

6.  Th^  will  of  Sir  Wm.  Johnson  infers  to  a  patent 
granted  to  him  under  the  great  seal,  and  this  patent  is 
to  him  and  thirty-nine  others,  and  is  not  and  does  not 
purport  to  be  under  the  great  seal. 

7.  This  patent  does  not  appear  by  any  evidence  to 
cover  or  include  the  premises.  It  has  never  been 
located. 

8.  The  will  is  not  sufficiently  proved. 

9.  George's  tract  was  never  located  under  the  will,  and 
moreover,  the  prior  devises  exhaust  all  the  land  in  the 
grant,  there  being  more  than  80,000  acres  devised  in  the 
grant  prior  to  George's. 

10.  The  George  Johnson,  under  whom  the  plaintiffs 
claim  by  deed,  is  not  necessarily  George  Johnson  Brant, 
the  devisee. 

11.  George  was  the  ill^timate  son  of  an  Indian 
woman ;  was  therefore  an  Indian ;  is  called  an  Indian 
in  the  deeds  and,  as  such,  was  incompetent  to  take  or 
convey  land. 

12.  George  took  only  a  life  estate  absolutely;  an 
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estate  in  fee  only  npon  the  contingency  of  his  dying 
leaving  issne.  The  proof  of  issue,  or  of  his  being  in  life, 
devolves  npon  the  plaintiffs. 

13.  The  title  shown  by  the  plaintiffs,  if  all  objections 
are  untenable,  is  still  only  one  moiety  of  one-fortieth 
part  undivided,  and  the  plaintiffs  must  show  ouster  be- 
fore they  can  recover  even  that  one-eightieth. 

14.  The  evidence  is  insufficient  to  eiupport  the  action. 
The  court  declined  to  nonsuit  the  plaintiffs,  and  the 

defendant' s  counsel  excepted  to  the  decision. 

The  court  directed  the  jury  to  find  a  verdict  for  the 
plaintiffs,  and  directed  aU  the  exceptions  to  be  heard  in 
thie  first  instance  at  the  General  Term,  on  a  motion  for  a 
new  trial  to  be  made  there. 

TTias.  O.  ShearmuTiy  for  the  plaintiff. 

A.  Loamis  and  H.  Earl,  for  the  defendant. 

By  the  dmrt^  Mullin,  J.  The  king  of  Great  Britain 
was,  by  the  common  law,  the  source  of  title  of  all  lands 
within  his  domain,  as  well  those  acquired  in  foreign 
parts  by  treaty,  conquest  or  discovery,  as  those  within 
Great  Britain  itself.  Hence  all  grants  are,  either  in 
contemplation  of  law  or  in  fact,  from  him.  The  usual 
form  of  conveyance  by  the  king  was  by  patent  under 
the  great  seal.  The  steps  necessary  to  be  taken  to  per- 
fect a  patent  were  regulated  by  a  statute  of  37  Henry 
8th,  chap.  11.  That  act  provided  that  every  gift,  grant, 
&c.,  made  by  the  king,  signed  by  his  sign  manual  before 
it  pass  any  of  his  seals,  shall  be  brought  to  his  princi- 
pal secretaries  or  one  of  the  clerks  of  the  signet,  to  be 
passed  at  the  office  of  the  signet.  The  secretary  or  clerk 
of  the  signet  to  whom  such  writing  should  be  delivered 
signed  with  the  king's  hand,  shall,  by  warrant  of  the 
same  bill,  in  eight  days  after  its  receipt,  make,  in  the 
king's  name,  letters  of  warrant  under  his  hand  and 
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sealed  with  the  king's  signeti  to  the  lord  keeper  of  the 
priyy  seal,  for  farther  process  to  be  had  thereon.  The 
clerk  of  the  privy  seal  was  required,  in  eight  days,  to 
make  other  letters  of  like  warrant  to  the  lord  chancellor, 
or  certain  other  officers  named,  by  writing  and  sealing 
with  their  seals,  letters  patent  or  close,  or  other  process 
requisite  to  such  grant  Upon  the  receipt  of  such  war- 
rant under  the  privy  seal,  the  lord  chancellor,  or  other 
officer  to  whom  the  warrant  was  directed,  sealed  it  with 
the  great  seal,  or  other  seal  of  the  officer  named  in  the 
warrant  After  sealing,  it  was  to  be  enrolled,  and  there- 
upon the  grant  became  complete. 

In  2  BlackstoThe?  s  Com.  846,  7,  it  is  said  grants  or  let- 
ters patent  must  be  first  by  bill)  which  is  prepared  by 
the  attorney  and  solicitor  general,  in  consequence  of  a 
warrant  from  the  crown,  and  is  then  signed,  that  is,  sub- 
scribed at  the  top,  with  the  king's  own  sign  manual 
and  sealed  with  Ms  privy  signet,  and  then  sometimes  it 
immediately  passes  under  the  great  seal ;  in  which  case 
the  x^cttent  is  subscribed  ^^per  ipsum  regem.^^  Other- 
wise the  course  is  to  carry  an  extract  of  the  bill  to  the 
keeper  of  the  privy  seal,  who  makes  out  a  warrant  there- 
upon to  the  chancery  ;  so  that  the  sign  manual  is  the 
warrant  to  the  privy  seal,  and  the  privy  seal  is  the 
warrant  to  the  great  seal,  and  in  this  last  case  the 
patent  is  subscribed,  ^^per  breve  de  privato  sigiUo.^^ 
(8  Coke,  18  (6).) 

The  extract  from  Blackstone  explains  why,  upon  the 
enrolment,  there  is  no  notice  taken  of  the  sign  manual, 
or  the  signet  or  privy  seal.  They  were  merely  intended 
as  evidence  to  those  holding  the  seals  that  they  are  au- 
thorized to  affix  them.  And  the  case  of  WiUiams  v. 
Sheldon  furnishes  the  excuse  for  the  absence  of  the 
great  seal,  which  is  that  it  was  appended  to  the  patent, 
mid  not  impressed  upon  it ;  therefore  no  notice  of  the 
seal  could  well  be  taken. 

By  section  1st  of  chapter  808,  of  the  Laws  of  1858,  the 
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commissioner  appointed  by  the  governor  of  this  state 
was  authorized,  amongst  other  things,  to  certify  the  ex- 
istence of  any  patent  remaining  of  record  in  any  public 
office  or  official  custody  in  Great  Britain  and  France, 
and  the  correctness  of  a  copy  thereof,  and  his  certificate, 
authenticated  by  the  secretary  of  state,  as  in  said  sec- 
tion required,  as  to  the  existence  or  correctness  of  a 
copy  of  such  patent,  shall  have  the  same  effect  to  au- 
thorize the  reading  in  evidence,  of  such  patent,  as  is 
given  by  law  to  the  certificates  of  justices  of  the  Su- 
preme Court,  or  to  any  certificate  or  exemplification  by 
any  officer  of  this  state,  of  any  patent.  By  the  8th  sec- 
tion of  the  same  chapter,  a  copy  of  a  patent  certified  as 
therein  provided,  may  be  read  in  evidence  in  any  court 
of  this  state.  The  commissioner  appointed  for  the  city 
of  London,  pursuant  to  this  statute,  certifies  that  a  doc- 
ument purporting  to  be  a  copy  of  a  patent,  is  a  correct 
transcript  of  the  original  enrolment  remaining  of  record 
in  the  public  record  office  at  London,  and  of  the  whole 
of  such  original  enrolment,  and  that  the  said  patent  is 
in  existence  and  remains  enrolled  of  record  in  said  office, 
and  that  said  office  is  the  proper  place  wherein  the  pub* 
lie  records  of  Great  Britain  are  preserved. 

It  seems  to  me  that  the  existence  of  the  enrolled  pat- 
ent is  fully  proved ;  that  it  is  found  in  the  appropriate 
place  for  such  a  document  \  the  copy  presented  is  a  cor- 
rect transcript  of  such  enrolled  patent ;  and  the  original 
patent  was  executed  in  due  form  of  law  to  pass  the  title 
to  the  land  therein  described,  to  Sir  William  Johnson. 

The  second  objection  to  the  copy  of  the  patent,  to  wit, 
that  it  does  not  appear  that  a  patent  was  ever  granted, 
is  fully  answered  by  the  certificate  of  the  commissioner, 
and  by  the  form  of  the  patent  itself.  It  shows  ux)on  its 
face  that  it  passed  through  all  the  forms  required  by 
law.  The  objection  to  the  absence  of  the  privy  and 
great  seal  have  already  been  answered. 

The  right  of  the  king  to  grant  lands  belonging  to  the 
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crown  oonld  be  exercised  without  an  act  of  parliament 
The  parliament  might,  doubtless,  req[nire  lands  to  be 
granted,  but  the  grant  was  made  by  the  crown.  In 
such  case  it  was  delivered,  in  the  attesting  clause,  to  the 
donee  with  the  consent  of  the  parliament.  Grants  of 
land  in  the  colonies  were  made  under  the  direction  and 
by  the  advice  of  the  lords  of  trade,  as  will  be  seen  by 
refer^ice  to  the  3d  volume  of  the  Documentary  History 
of  New  York.  There  is  no  date  to  the  patent,  nor  are 
any  means  furnished  by  which  it  can  be  ascertained, 
except  that  it  purports  to  have  been  made  in  June  of 
some  year  during  the  reign  of  GFeorge  the  8d.  The  want 
of  a  date  does  not  vitiate  a  deed ;  and  as  the  year  is  not 
material,  no  adverse  title  having  its  origin  in  that  reign 
being  shown,  I  think  it  may  be  assumed  to  be  during 
some  year  prior  to  the  revolution,  and  at  a  time  when  the 
king  might  rightfully  make  the  grant.  As  the  law  of 
England  required  a  patent  to  be  enrolled,  it  must  have 
been  enrolled  there.  As  well  might  we  expect  to  find  a 
decree  of  the  English  chancery  enrolled  in  New  York,  as 
a  patent  of  the  king.  The  enrolment  is  made  when  the 
patent  issues,  or  decree  is  rendered,  and  must  be  in  the 
country  where  the  act  is  done.  If  there  was  any  law  , 
requiring  a  patent  from  the  crown  to  be  deposited  or  re- 
corded in  the  colony  where  the  land  conveyed  lay,  it  is 
incumbent  on  the  defendant  to  show  it.  In  the  absence 
of  such  proof,  the  recdrd  was  found  where  it  should  be.   ' 

It  is  objected  that  it  does  not  appear  that  the  public 
record  office  is  the  office  where  the  enrolled  patent  should 
be  found,  and  that  the  fact  could  not  be  proved  by  either 
the  certificate  of  the  keeper  of  the  public  records  or  of  the 
commissioner,  and  the  certificates  are  not  competent  to 
prove  that  fact.  The  commissioner  is  authorized  to  cer- 
tify to  the  existence  of  any  patent,  record  or  other  doc- 
ument. To  do  this  he  must  satisfy  himself  that  the 
place  where  the  record  is  found  is  the  place  where  by 
law  it  should  be  found.    The  certificate  that  the  record 
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exists  implies  that  he  has  found  it  where  it  shoald  be 
found.  But  it  may  be  said  that  it  is  the  original  patent, 
record  or  document,  only,  to  whose  existence  he  is  thus 
authorized  to  certify.  If  this  should  be  held  to  be  the 
meaning  of  the  statute,  it  would  be  practically  value- 
less, as  it  must  be  presumed  that  but  few  of  the  originals, 
executed  as  long  ago  as  the  reign  of  George  the  3d,  ex- 
ist. Sections  8  and  9  of  the  act  of  1868  makes  a  duly 
certified  copy  of  any  patent,  record  or  document  re- 
maining of  record  in  any  public  office  in  any  foreign 
kingdom,  evidence  in  any  court  in  this  state.  It  is  thus 
made  certain  that  the  existence  of  the  original  is  not  es- 
sential to  permit  a  copy  to  be  competent.  I  entertain 
no  doubt  but  that  the  copy  was  admissible. 

The  next  question  is,  was  the  will  of  Sir  William  John- 
son sufficiently  or  properly  proved  i  By  the  certificates 
of  Lefferty,  as  surrogate,  at  the  end  of  the  copy  of  the 
will,  in  the  case,  it  appears  to  have  been  proved  before 
him  on  the  26th  day  of  July,  1774.  By  the  colonial  law 
the  power  to  admit  wills  to  probate  was  vested  in  the 
governor  and  such  deputies  as  he  should  appoint  for 
the  purpose.  Under  this  power  surrogates  were  ap- 
pointed, who  admitted  wills  to  probate,  with  the  same' 
force  and  effect  as  if  done  by  the  governor  himself. 
For  some  reason  this  mode  of  proving  the  will  was 
not  satisfactory,  and  it  was  again  proved  or  attempted 
to  be  proved  in  some  court  of  the  state,  under  the 
act  relating  to  the  proof  of  wills,  passed  February  30, 
1801 ;  and  one  of  the  important  questions  is,  whether 
it  was  proved  in  conformity  to  the  provisions  of  that 
act.  {Laws  qf  1801,  ch.  9.)  By  the  sixth  section  of 
the  last  mentioned  act  it  was  provided  that  wills  of  real 
estate  might  be  proved  in  a  court  of  common  pleas, 
for  which  purpose  the  witnesses  to  said  will,  If  living, 
were  to  be  examined  in  open  court,  but  if  dead,  or  re- 
siding out  of  the  state,  proof  of  the  handwriting  of  the 
testator,  or  of  the  witnesses  or  witness,  was  to  be  taken 
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in  open  court ;  the  proofs  so  taken  were  to  be  reduced 
to  writing,  and  if  it  appeared,  by  the  proof,  that  the 
will  had  been  properly  executed,  and  by  a  person  le- 
gally competent  to  make  a  will,  the  court  required  their 
clerk  to  record  the  will  and  the  proofs  so  taken ;  and  a 
copy  thereof  had  the  same  force  and  effect  as  the  original 
will.  By  section  9  of  the  same  act  it  was  provided  that 
if  the  land  devised  by  any  will  lay  in  several  counties, 
then  the  will  was  required  to  be  proved  in  the  Supreme 
Court,  in  the  same  manner  as  by  the  6th  section  they 
were  required  to  be  proved  in  the  common  pleas.  By 
Chap.  Tt  qfthe  Laws  ^1801,  wills  of  personal  estate 
were  to  be  proved  before  the  judge  of  the  court  of  pro- 
bate. The  copy  of  the  will  received  in  evidence  is  pre- 
ceded by  a  recital,  setting  forth  that  on  the  first  day  of 
I  August,  1808,  Peter  Smith,  by  his  attorney,  brought 

into  court  the  last  will  and  testament  of  Sir  William 
Johnson,  and  prayed  that  it  might  be  proved  and  re- 
corded ;  that  due  proof  of  service  of  notice  of  such  appli- 
cation on  the  heirs  of  the  testator  was  made,  and  that 
one  of  the  witnesses  to  said  will  was  duly  sworn  in  open 
court  and  testified  to  the  several  matters  required  by  the 
statute*  to  be  proved  in  order  to  admit  said  will  to  pro- 
bate ;  that  it  was  thereupon  ordered  that  the  will  be  re- 
corded. And  a  copy  thereof  is  then  given,  and  at  the 
close  of  the  document  are  the  words,  '^Examined  and 
compared  with  the  original  by  me.  Fr.  Bloodgood, 
clerk."  This  concluding  clause  of  the  certificate  means, 
I  infer,  that  Mr.  Bloodgood  had  examined  and  compared 
the  record  so  made  by  him,  with  the  proof  taken  and 
original  will,  and  that  the  record  was  a  true  copy  of  the 
same.  If  the  proof  of  the  will  and  the  record  were 
made  in  a  court  of  competent  jurisdiction,  it  follows  that 
the  will  was  properly  proved.  The  title  of  no  court  is 
given ;  nor  is  there  anything  in  the  paper  showing  in 
what  court  the  proceedings  were  had;  unless  the  name 
of  Mr.  Bloodgood,  who  subscribes  himself  as  clerk. 
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shall  be  competent  evidence  to  prove  what  court  it  was 
in  which  the  will  was  proved  and  recorded. 

The  court  will  take  judicial  notice  of  its  own  officers, 
who  they  are,  and  the  genuineness  of  their  signatures. 
(2  a  &  H.  Notes,  1166,  1247.)  That  Francis  Bloodgood 
was  clerk  in  1801,  the  court  knows  judicially,  and  that 
fact  must  be  assumed.  It  follows  that  the  will  was 
proved,  and  the  record  made,  in  the  Supreme  Court, 
and  that  court  had  by  law  jurisdiction  to  admit  the  will 
to  probate.  It  was  admitted,  and  was  sufficiently  proved. 
The  copy  of  the  will  &c.  was  probably  competent  under 
§  16,  8  R.  &y  5th  ed,  p.  140.  The  book  in  which  the 
record  was  made  by  the  clerk,  of  the  proof,  and  of  a 
copy  of  the  wUl,  was  the  property  of  the  court,  and  one 
of  its  books  of  record.  That  book  i)assed,  by  §  69  of  the 
judiciary  act  of  1847,  to  the  clerk  of  the  Court  of  Ap- 
peals, who  was  authorized  to  furnish  certified  copies  of 
all  records  transferred  to  him  pursuant  to  said  statute. 
His  certificate  being  in  due  form,  I  think  the  will  was 
properly  received  in  evidence. 

The  memorial  of  Sir  William  Johnson,  contained  in 
the  7th  volume  of  the  Colonial  History,  was  immaterial. 
The  existence  of  the  patent  was  sufficiently  proved  with- 
out it,  and  it  was  incompetent  upon  any  other  branch 
of  the  case. 

The  motion  for  a  new  trial  was  predicated  on  several 
of  the  propositions  above  discussed,  and  it  is  therefore 
unnecessary  to  repeat  them.  The  other  propositions 
not  examined  I  will  now  refer  to,  briefly.  Amongst  the 
grounds  relied  on  for  a  nonsuit,  the  defendant's  counsel 
insisted  that  the  plaintiff  had  shown  title  to  but  one- 
fortieth  part  of  the  land,  as  the  grant  from  the  crown 
was  to  him  and  thirty-nine  others.  The  will  of  Sir 
William  assumed  to  dispose  of  the  whole  tract  conveyed 
by  the  patent,  which  he  could  only  do  on  the  assump- 
tion that  he  had  in  some  way  acquired  these  portions 
by  grant  or  otherwise  from  them.    No  such  grants  were 
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proved^  and  unless  the  &ct8  proved  authorize  a  pre- 
sumption of  such  grant  the  plaintiff  could  not  recover. 
It  is  proved  that  no  such  grants  are  found  on  record. 
It  was  held  in  McKinmm  v.  BlUs^  (21  N.  T.  206,)  fol- 
lowing Jackson  v.  I/wwn^  (3  John,  Ca3.  109,)  that  a 
conveyance  might  be  presumed  to  a  person  in  posses- 
sion who  had  for  many  years  exercised  acts  of  owner- 
ship on  the  lands,  and  his  heirs  had  done  so  after  his 
death ;  and  where  his  and  their  title  was  acknowledged 
by  those  in  possession  as  tenants.  There  is  no  proof  in 
ibis  case  that  an  occupant  of  the  land  ever  admitted 
holding  under  Sir  William.  There  is  some  evidence 
that  one  or  two  admitted  that  they  held  under  one  or 
other  of  his  devisees,  but  there  is  no  evidence  of  any 
general  recognition  of  the  title  of  any  one  claiming  un- 
der the  patent.  It  is  true  that  it  clearly  appears  that 
the  consideration  for  the  grant  moved  from  Sir  William 
alone,  and  that,  as  between  him  and  his  associates,  he 
was  equitably  entitled  to  the  whole ;  but  legally  each 
of  them  was  equally  entitled  with  him;  and  had  it 
been  shown  that  he  or  those  claiming  under  him  had 
exercised  exclusively  acts  of  ownership  over  the  land  for 
any  considerable  period  of  time,  I  should  hold  that  re- 
leases might  be  presumed.  But  there  are  no  &cts  which 
can  reasonably  be  held  to  have  any  such  ox)eration.  I 
do  not  think  enough  was  proved  to  authorize  the  infer- 
ence of  a  grant  from  the  thirty-nine  other  owners  to  Sir 
William. 

If  proof  of  the  loss  or  destruction  of  the  original  was 
necessary  to  admit  proof  of  the  copy  certified  by  the  com- 
missioner, no  suflicient  proof  was  offered.  The  tradition 
was  established  by  the  same  evidence  which  was  held 
insuflScient,  in  MacTcinnon  v.  BUss^  {supra.)  But  if  I  am 
right  in  supposing  that  the  copy  is  as  high  evidence  of 
the  grant  as  would  be  the  original,  then  the  evidence 
becomes  immaterial,  and  its  reception  does  not  vitiate 
the  verdict. 


102        CASES  IN  THE  SUPREME  COURT. 

MacMnnon  v,  Bunes. 

f 

I  think  we  are  bound  to  presume  that  the  grantees 
accepted  the  grant.  Indeed  this  is  fully  established,  as 
to  Johnson  himself,  by  his  assuming  to  dispose  of  the 
lands  by  wilL  Whether  the  premises  in  controversy 
are  covered  by  the  patent  is  usually  a  question  for  the 
jury ;  and  where  the  evidence  is  conflicting  it  should  go 
to  them.  The  map  is  not  before  me,  and  I  am  unable  to 
say  whether  the  evidence  is  prima  fade  suflKcient  to 
maintain  the  action.  I  do  not  find  that  any  evidence 
was  given  on  the  point,  by  the  defendant,  so  that  there 
was  no  conflict  of  evidence  on  the  point,  and  there  was 
therefore  nothing  for  the  jury.  Ifo  survey  has  ever  been 
made  of  the  land  enclosed  in  and  covered  by  the  patent ; 
and  untU  that  is  done,  it  is  impossible  to  say  whether 
there  was  or  was  not  land  enough  to  enable  the  devisees 
xmder  the  will  to  obtain  the  portions  devised  to  them 
respectivly.  If  there  was  not  enough  for  all,  then  the 
devisees  took  in  the  order  in  which  they  are  devised, 
and  if  there  is  not  enough  for  all,  the  last  named  will 
get  nothing.  This  is  true  only  where  the  land  of  one 
devisee  adjoins  another.  Where  the  lands  are  different 
portions  of  a  tract,  each  devisee  will  take  the  part  allot- 
ted to  him,  and  the  order  in  which  they  are  .named  in 
the  will  will  not  control  their  shares. 

Because  of  the  absence  of  any  competent  evidence 
that  possession  has  followed  the  patent,  I  think  the 
plaintiff  was  not  entitled  to  recover,  and  the  motion  for 
a  new  trial  should  be  granted. 

New  trial  granted. 

[OnozTDAOA  GraixftAL  Term,  Jane  26,  1867.  Morgan,  MuUin,  Bacon  and 
Foster,  JnsticeB.] 
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By  resolutions  passed  by  the  electors  of  a  town,  at  a  town  meeting,  it  was 
resolyed,  Ist^  Thatthetownproceedtopay  a  bounty  of  $600  to  each  volunteer 
or  substitute  who  should  be  mustered  into  the  service  of  the  United  States  for 
one  year;  $800  to  each  volunteer,  Ac,  for  two  years;  and  $1,000  to  each 
volunteer,  Ac,  for  three  years,  under  the  call  of  the  President,  and  who 
should  be  credited  to  such  town.  2d.  That  a  reward  of  $26  be  paid  to  each 
person  who  should  enlist  a  volunteer  or  procure  a  substitute  to  the  credit  of 
the  town.  8d.  That  the  board  of  town  auditors  be  authorized  and  directed 
to  raise,  on  the  credit  of  the  town,  the  sum  of  $94,000.  4th.  That  the 
mperviaor  be  authorised  and  directed  to  pay  to  each  volunteer  and  snbstir 
tute  the  sum  specified  in  the  Ist  resolution,  and  to  every  person  enlisting  a 
volunteer  or  substitute  $25,  on  his  voucher  for  such  payment  being  audited 
and  settied  by  the  board  of  town  auditors. 

SM 1.  That  these  resolutions,  upon  their  adoption,  became  and  were  offers 
on  tiie  part  of  the  town  to  pay  the  sums  mentioned,  to  every  person  complying 
with  the  conditions,  to  wit,  volunteering  into  the  United  States  army  for  one, 
two  or  three  years,  being  mustered  into  the  service,  and  credited  to  the  town. 

2.  That  whenever  it  was  shown,  to  the  satisfiustion  of  the  supervisor  that  any 
person  had  performed  these  conditions,  the  contract  with  the  town  became 
and  was  valid  and  binding,  so  far  as  such  resolutions  could  make  it  so,  and 
the  volunteer  became  entitled  to  the  $600,  $800  or  $1,000,  according  to  the 
time  he  had  agreed  to  serve. 

8.  That  the  Ist  resolution  contemplated  a  contract,  not  with  one  roan  for  fifty 
men,  but  separately  with  each  and  every  man  who  should  volunteer,  and 
comply  with  the  terms  of  the  offer. 

4.  Tliat  an  ag^«ement  between  the  town  and  P.,  by  which  the  latter  undertook 
to  procure  fifty  volunteers  to  be  enlisted  and  mustered  into  the  service  of  the 
United  States  for  the  term  of  three  years,  each  to  apply  on  the  quota  of  said 
town,  for  which  he  should  be  paid  $60,000,  in  the  bonds  or  certificates  of  the 
town,  was  void,  being  wholly  unauthorized  by  any  statute  or  by  the  town. 

6.  But  that,  although  the  town,  and  its  agents,  /icted  without  authority  in 
making  the  contract,  yet  that,  P.  having  procured,  and  caused  to  be  credited 
to  the  town,  fifty  three-years'  men,  and  the  town  having  received,  through 
P.,  the  whole  benefit  of  the  agreement,  and  performed,  on  his  part,  by  pay- 
ing over  the  money  earned  by  him,  the  town  could  not  repudiate  the  agree- 
ment and  recall  the  money,  or  compel  P.  to  account  for  the  same,  as  its  agent 
or  trustee. 

6.  That  as  to  the  $26  per  head,  offered  by  the  2d  resolution  of  the  town  meeting, 
the  town  had  no  right  to  recover  it  back  from  P.  That  the  contract  between 
P.  and  the  town  board  being  void,  and  P.  having  procured  the  men  for  the 
town,  he  came  within  the  terms  of  the  resolution ;  and  that  his  right  to  the 
money  was  not  itnimlred  by  his  permitting  a  third  person  to  receive  it  in 
consideration  of  services  rendered  to  him  by  such  third  person. 
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And  P.  haying  reoeiYed  from  the  eoonty,  for  the  fifty  men  enlisted  hy  him, 
$600  each,  in  accordance  with  a  resolution  of  the  board  of  supervisors  offer- 
ing that  sum  as  bounty  for  each  volunteer ;  Held  that  the  amount  of  such 
county  bounty  should  not  be  deducted  from  the  $60,000  appropriated  by  the 
town;  sudi  county  bounty  not  having  been  offSered  in  lieu  of  the  whole  or 
any  part  of  the  bounty  offered  by  towns  or  individuals,  and  the  bounty 
offered  by  the  town  not  being  in  lien  of  the  whole  or  any  part  of  the  bounty 
offered  by  the  county,  state  or  individuals. 

Where  money  in  the  hands  of  a  trustee  has  been  applied  to  the  legitimate  pur- 
poses for  which  it  was  designed,  with  the  consent  of  the  cetiuiU  que  tnut,  the 
latter  cannot  recover  it  from  the  trustee,  even  though  the  use  to  which  it 
was  applied  was  illegal. 

Although  money  may  have  passed  into  the  hands  of  an  individual  in  a  way  not 
authorized  by  law,  yet  if  it  was  given  him  to  be  applied  to  a  specific  pur- 
pose, and  he  has  so  implied  lt»  he  cannot,  in  equity  and  good  conscience,  be 
called  on  to  refund  it. 

APPEAL,  by  the  plaintiff,  from  a  judgment  ren- 
dered at  a  sx)eGial  term  held  by  Baoon,  J.,  dis- 
missing the  complaint,  with  costs. 

The  action  was  commenced  in  Jnly,  1865,  to  compel 
the  defendants  to  account  for  $60,000  of  bonds  issued 
by  the  town  and  delivered  to  the  defendants,  and  for 
moneys  of  the  town  received  by  the  defendants,  and  to 
pay  over  the  amount  which  on  such  accounting  should 
be  found  owing  to  the  town. 

The  defence  was,  that  there  was  a  contract  between  the 
town  and  the  defendant  that  he  should  be  paid  160,000 
for  furnishing  fifty  men  to  fill  the  quota  of  the  town, 
under  the  call  of  the  President  of  the  United  States,  of 
July  18,  1864,  for  600,000  volunteers  or  substitutes,  to 
be  mustered  into  the  service  of  the  government;  and 
that  he  had  performed  the  contract,  on  his  part,  and 
become  entitled  to  the  sum  stipulated,  and  which  had 
been  paid  to  him,  in  the  bonds  of  the  town,  of  which  an 
account  was  sought. 

The  following  &cts  were  found  by  the  judge  who 
tried  the  cause : 

1.  The  citizens  of  the  town  of  Verona,  at  a  meeting 
regularly  convened  on  the  18th  August,  1864,  in  appre- 
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hension  of  the  draft  then  impending,  to  fill  the  call  of 
July  18,  1864,  for  500,000  men,  resolved,  substantially, 
that  the  town  would  pay  a  bounty  of  $600  for  every 
man  enlisted  for  one  year,  $800  for  two  years,  and 
$1,000  for  three  years,  who  should  be  credited  to  the 
town,  and  in  addition,  that  it  would  pay  a  bonus  of  $26 
to  each  person  who  should  enlist  a  volunteer  or  substi- 
tute ;  and  they  authorized  the  board  of  town  auditors  to 
raise,  on  the  credit  of  the  town,  $94,000,  or  so  much 
thereof  as  might  be  necessary  to  effect  the  foregoing  ob- 
ject, and  requested  the  board  of  Bui>ervi8ors  to  levy  a 
tax  upon  the  town  to  liquidate  the  debt  thus  to  be  cre- 
ated, and  the  supervisor  of  the  town  was  directed,  in 
substance,  to  carry  out  the  plan  and  pay  the  moneys  to 
be  raised  pursuant  to  the  forgoing  resolutions. 

2.  The  draft  was  to  be  made  on  the  6th  day  of  Sep- 
tember, 1864,  and  the  sux)ervisor  made  repeated  efforts 
in  various  directions  to  raise  the  money  required  to 
offer  the  proposed  bounties,  but  was  unable  to  effect  it. 

3.  On  the  28th  of  August,  the  defendant,  Peckham, 
proposed  to  the  supervisor  to  furnish  fifty  men  for  three 
years'  service,  each  to  be  credited  on  the  town  quota, 
and  to  receive  in  payment  therefor  the  bonds  or  certifi- 
cates of  indebtedness  of  the  town,  for  the  sum  of  $60,000. 
This  was  accepted  and  agreed  to  by  the  Bui)erviBor,  and 
on  the  next  day  the  town  auditors  were  convened,  the 
fact  of  the  arrangement  with  Peckham  communicated, 
and  the  terms  assented  to,  and  a  resolution  was  offered 
and  passed,  in  substance,  by  the  board,  to  issue  certifi- 
cates of  indebtedness,  payable  to  the  order  of  the  defen- 
dant Hess,  for  $60,000,  and  to  authorize  Peckham  to 
recruit  fresh  volunteers  or  substitutes  to  fill  the  town 
quota  to  the  number  of  fifty  men ;  and  that  the  $60,000, 
or  so  much  thereof  as  should  be  necessary,  be  used  for 
paying  the  town  bounty  to  said  recruits. 

4.  The  bonds  or  certificates  of  indebtedness  to  the 
amount  of  $60,000  were  on  the  same  or  the  subsequent 
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day  delivered  to  the  defendant  Hess,  by  the  supervisor, 
under  authority  of  the  board,  for  transmission  to  New 
York,  (where  Peckham  had  gone  and  was  intending  to 
procure  the  fifty  men,)  with  directions  to  distribute  and 
deliver  them  from  time  to  time  as  men  should  be  secured, 
and  with  injunctions  to  use  them  for  that  purpose,  and 
to  be  satisfied  that  the  men  were  pro;)erly  enlisted  and 
were  to  be  applied  to  the  benefit  of  the  town  on  its 
quota. 

6.  Before  the  6th  of  September,  the  defendant,  Peck- 
ham, had  succeeded  in  furnishing  fifty  men,  all  for 
three  years'  service;  the  proper  certificates  were  pro- 
cured and  delivered  to  the  provost  marshal  of  the  21st 
district,  and  the  town  of  Yerona  got  the  full  credit  for 
the  fifty  men  for  three  years'  service ;  and  the  bonds  of 
the  town,  to  the  value  of  $50,000,  agreed  to  be  paid  to 
Peckham,  were  delivered  to  him  in  fact  to  raise  the 
money,  and  went  into  the  hands  of  third  parties,  and 
were  ultimately  paid  by  the  town. 

6.  After  the  fifty  men  had  been  thus  secured,  upon 
an  allegation  that  the  town  quota  was  108  instead  of 
ninety-four,  as  had  been  assumed,  the  defendant  Peck- 
ham was  induced,  by  the  solicitation  of  some  citizens  of 
the  town  of  Verona,  to  return  to  New  York,  and  pro- 
cure eleven  more  recruits,  all  but  two  of  whom  were  for 
three  years'  service,  the  credits  for  some  nine  of  which 
came  through  the  regular  channel,  and  the  town  received 
the  benefit  thereof  by  that  reduction  of  its  quota. 

7.  In  the  month  of  June,  1866,  the  authorities  of  the 
town  of  Verona,  through  the  present  supervisor,  made 
an  application  to  the  state  officers  for  reimbursement  of 
bounties  paid  under  the  act  of  1866,  upon  a  claim  that 
the  full  quota  of  the  town  (108  men)  had  been  filled, 
and  that  thereby  the  said  town  had  furnished  an  excess 
of  years  of  service  to  the  number  of  157,  and  under  this 
claim  (to  establish  which  the  town  included  and  claimed 
and  received  credit  for  all  the  men  that  had  been  so  fur- 
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nished  by  Peckham)  there  was  recovered  by  the  town 
of  Verona,  from  the  treasury  of  the  state,  the  stun  of 
|S7,000. 

The  judge  found,  as  matter  of  law,  that  no  case  had 
been  made  requiring  an  accounting  from  the  defendants, 
or  either  of  them,  but  that  the  defendants  were  entitled 
to  a  dismissal  of  the  complaint,  with  costs.  He  there- 
fore ordered  judgment  for  the  defendants,  that  the 
complaint  of  the  pkuntifE  be  dismissed,  with  costs  to  the 
defendants. 

J^.  Kemanj  for  the  api)ellant. 

Johnson  A  Boardman  and  Ji.  ConMing^  for  the 
respondents. 

By  the  Otmrty  Mijllin,  J.  A  town  is  a  corporate 
body  clothed  with  powers  that  are  deemed  by  the  legis- 
lature sufficient  to  enable  it  to  perfdrm  all  the  duties 
devolving  upon  it,  and  it  has  no  powers  except  such  as 
are  expressly  conferred,  or  such  as  are  necessary  to  ena- 
ble it  to  carry  into  effect  such  as  are  conferred.  The 
powers  are :  1st.  To  sue  and  be  sued. 

3d.  To  purchase  and  hold  land  within  its  limits  and 
for  the  use  of  its  inhabitants. 

3d.  To  make  such  contracts,  and  to  purchase  and  hold 
such  personal  property,  as  may  be  necessary  to  the  ex- 
ercise of  its  corporate  powers ;  and 

4th.  To  make  such  orders  for  the  disposition,  regula- 
tion or  use  of  its  corporate  property  as  may  be  conducive 
to  the  interests  of  its  inhabitants.  {H.  S.,  part  1,  ch.  11, 
tU.  1,  art.  1,  §  1.) 

The  second  section  is  as  follows:  ^'No  town  shall 
possess  or  exercise  any  corporate  powers  except  such  as 
are  enumerated  in  this  chapter,  or  shall  be  expressly 
given  by  law,  or  shall  be  necessary  to  the  exercise  of  the 
powers  enumerated  or  given.' 
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None  of  the  powers  thus  expressly  conferred  are  broad 
enough  to  enable  a  town  to  make  the  contracts  under 
which  it  is  claimed  the  defendants  in  this  case  obtained 
the  $60,000  from  the  plaintiff. 

The  eighth  section  of  the  second  title  of  the  same 
chapter,  which  defines  the  powers  of  town  meetings^ 
gives  no  authority  to  such  meetings  to  make  any  such 
contract. 

I  have  searched  the  session  laws  passed  since  the 
breaking  out  of  the  rebellion  in  vain  for  an  act  confer- 
ring on  towns  or  town  meetings  any  such  power.  So 
far  from  there  being  any  such  authority,  the  8d  section 
of  chapter  184  of  the  laws  of  1863  expressly  forbids  any 
county,  city,  town  or  municipal  corporation  to  raise  or 
expend  any  money  or  incur  any  liability  for  paying 
bounties  to  volunteers.  It  will  be  remembered  that  the 
town  meeting  that  voted  the  money  in  question  was  held 
in  August,  1864.  The  only  act  which  can  be  claimed  to 
give  color  for  authority  to  make  such  a  contract,  passed 
prior  to  such  town  meeting,  is  the  22d  section  of  chapter 
8  of  the  laws  of  1864.  By  that  section,  the  boards  of 
supervisors  of  the  several  counties  were  authorized,  at 
any  meeting  duly  called,  to  adopt  resolutions,  and  pro- 
vide for  raising  money,  upon  any  town,  for  the  use  of 
said  town,  and  to  levy  a  tax  upon  such  town,  for  the 
purpose  of  paying  bounties  to  volunteers  into  the  mili- 
tary or  naval  service  of  the  United  States,  and  for  the 
purpose  of  paying  the  incidental  expenses  of  such  vol- 
unteering, and  of  raising  such  moneys,  and  for  the  pur- 
pose of  furnishing  temporary  relief  to  the  families  of 
such  volunteers.  But  no  such  money  could  be  raised 
in  any  town  except  upon  a  vote  of  a  majority  of  the* 
electors  of  such  town,  present  and  voting  at  an  annual 
or  special  town  meeting  in  such  town. 

There  is  a  provision  in  chapter  184  of  the  laws  of  1863, 
being  section  3d  of  that  act,  which  provides  that  no  coun- 
ty, city,  town  or  other  municipal  corporation,  or  person 
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or  recmitmg  officer  of  any  other  state  should  thereafter 
offer,  raise  or  expend  any  money  or  incur  any  liability, 
for  the  purpose  of  giving  or  pajring  bounties ;  but  that 
provision  was  not  to  apply  to  the  action  of  any  county 
in  relation  to  bounties  paid  or  promised  prior  to  the 
passage  of  said  act,  nor  so  as  to  prevent  the  payment  of 
any  sums  to  procure  substitutes  for  persons  drafted. 

There  are  several  acts  authorizing  the  payment  by 
towns  of  such  moneys  as  individuals  had  advanced  to 
procure  enlistments,  and  for  the  support  of  the  families 
of  volunteers  and  satisfying  taxes  assessed  for  the  same 
purposes.  But  none  of  these  acts  authorized  any  future 
expenditure  for  such  purposes.  The  act  of  1868,  above 
cited,  has  never  been  repealed,  except  so  far  as  the  3d 
section  of  chapter  8  of  the  laws  of  1864  may  operate  as 
a  repeal  or  modification  of  said  section. 

The  act  of  1864  did  not  authorize  or  contemplate  the 
issuing  of  bonds  or  other  evidences  of  debts  by  towns. 
The  towns  were  authorized  to  hold  meetings  and  vote  an 
amount  of  money  for  the  uses  and  purposes  specified  in 
such  act ;  and  the  boards  of  supervisors  were  authorized 
to  raise  by  tax  on  the  towns  voting  moneys  the  sums  so 
voted. 

,  It  is  not  perhaps  necessary,  for  the  purposes  of  this 
case,  to  inquire  whether  the  certificates  issued  by  the 
board  of  town  auditors  were  valid,  inasmuch  as  both  par- 
ties to  this  action  proceed  on  the  assumption  that  they 
were  valid.  But  if  that  question  was  here  I  should  be 
constrained,  to  hold  that  they  were  issued  without  any 
authority. 

Section  22  of  chapter  8  of  the  laws  of  1864  authorizes 
mon^  to  be  raised  by  the  towns  for  the  purpose  of  pay- 
ing bounties,  expenses  incidental  to  volunteering,  and 
of  raising  the  money  to  be  expended  for  such  purpose, 
and  of  furnishing  temporary  relief  to  the  families  of 
those  volunteering. 

None  of  these  statutes  contemplate  or  provide  for 
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making  a  contract  with  individuals  to  fornish  volunteers, 
except  it  be  to  pay  to  those  who  furnished  them  a  com- 
pensation of  $26  a  man,  for  their  services  in  so  doing. 

The  arrangement  made  between  the  board  of  town 
auditors  and  Peckham,  as  found  by  the  judge  who  tried 
the  cause,  was  that  he— Peckham — ^would  procure  fifty 
volunteers  to  be  enlisted  and  mustered  into  the  service 
of  the  United  States  for  the  term  of  three  years,  each  to 
apply  on  the  quota  of  said  town,  for  which  he  should 
be  paid  $60,000  in  the  bonds  or  certificates  of  indebted- 
ness of  said  town  bearing  interest.  The  town  was  au- 
thorized to  raise  money  to  pay  bounties,  incidental  ex- 
])enses  and  for  the  support  of  the  fomilies  of  volunteers. 
This  contract  does  not  provide  for  either.  It  is  an  agree- 
ment with  a  bounty  broker  to  procure  men  to  apply  on 
the  quota  of  the  town,  and  is  therefore  one  of  those  ne- 
farious arrangements  which  cost  the  people  so  nmny 
millions  of  money,  yet  it  is  very  doubtful  whether  a  sin- 
gle man  was  furnished,  while  100  were  paid  for. 

It  is  no  answer  to  say  that  by  means  of  this  arrange- 
ment the  same  end  was  attained  that  was  contemplated 
by  the  statute  and  the  electors  of  the  town.  This  same 
answer  could  always  be  made  when  illegal  means  are 
resorted  to,  to  attain  a  legal  result  If  a  town  owe^ 
money  and  is  authorized  to  raise  it  by  tax,  but  instead 
of  doing  so  it  raises  it  by  mortgage  on  the  lands  of  the 
town,  is  the  mortgage  valid  1  I  apprehend  not.  The 
end  does  not  always  legalize  the  means,  any*  more  than 
it  justifies  the  means. 

But  not  only  was  the  contract  thus  formed  unauthor- 
ized by  any  statute,  but  it  viras  unauthorized  by  the 
town.  The  pretended  arrangement  was  made  under 
and  pursuant  to  resolutions  passed  at  a  meeting  of  the 
electors  of  said  town  held  on  the  18th  of  August,  1864. 
The  first  of  these  resolutions  is  as  follows :  ^'  Resolved, 
Ist.  That  the  town  of  Verona  proceed  to  pay  a  bounty 
of  $600  to  each  volunteer  or  substitute  who  shall  be 
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mustered  into  the  service  of  the  United  States  for  one 
year,  |800  for  two  years,  and ^$1,000  for  three  years, 
under  the  last  call  for  600,000  men,  and  who  shall  be 
credited  to  the  town  of  Yerona. 

Resolved,  2d.  That  a  reward  of  $26  be  paid  to  each  per- 
son who  shall  enlist  a  volunteer  or  procure  a  substitute 
to  the  credit  of  the  town,  such  amount  to  be  paid  on  the 
certificate  of  the  provost  marshal  that  such  volunteer  or 
substitute  has  been  regularly  mustered  into  the  service 
of  the  United  States." 

The  3d  resolution  authorized  the  board  of  town  aud- 
itors to  raise,  on  the  credit  of  the  town,  the  sum  of 
$84,000,  or  so  much  thereof  as  may  be  necessary  to 
cany  out  the  foregoing  resolutions.      ' 

^*  Resolved,  4th.  That  the  supervisor  be  and  he  is 
hereby  authorized  and  directed  to  pay  to  each  volun- 
teer and  substitute  the  sum  in  accordance  with  the  first 
resolution,  and  to  every  person  who  shall  enlist  a  vol- 
unteer or  a  substitute  the  sum  of  $26,  and  that  his 
voucher  for  such  payment,  when  properly  authenticated, 
be  audited  and  settled  by  the  board  of  town  auditors. 

These  resolutions,  after  their  adoption  by  the  meet- 
ing, became  and  were  offers  on  the  part  of  tiie  town  to 
pay  the  sums  indicated  to  every  person  complying  with 
the  conditions,  to  wit,  volunteering  to  service  in  the 
United  States  army  one,  two  or  three  years,  being  mus- 
tered into  the  service  and  credited  to  the  town.  When- 
ever it  wad  shown  to  the  satisfaction  of  the  supervisor 
that  any  person  had  performed  these  conditions,  the 
contract  with  the  town  became  valid  and  binding,  so  far 
as  these  resolution  could  make  it  so,  and  the  volunteer 
became  entitled  to  the  $600,  $800  or  $1,000  according  to 
the  time  he  had  agreed  to  serve.  The  first  resolution 
contemplated  a  contract  not  with  one  man  for  fifty  men, 
but  separately  with  each  and  every  man  who  should 
volunteer  and  comply  with  the  terms  of  the  offer. 

For  these  reasons  I  am  of  the  opinion,  that  the  agree- 
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ment  found  to  have  been  made  between  the  town  and 
Peckham  was  wholly  unauthorized  and  void. 

The  co^rt  finds  that  the  certificates  issued  bj  the 
board  of  auditors,  passed  into  the  hands  of  Peckham, 
who  procured  the  money  thereon,  and  the  said  certifi- 
cates were  afterwards  paid  by  the  town.  If  am 
right  in  supposing  the  contract  to  be  invalid,  it  remains 
to  enquire  whether  the  town  can  call  upon  Peckham, 
the  person  receiving  these  certificates,  or  the  money  of 
the  town,  to  account  for  the  same. 

Assuming,  for  the  purposes  of  this*  question,  that 
Peckham  procured,  and  caused  to  be  credited  to  the 
town,  fifty  three-years'  men,  it  would  follow  that  although 
the  town  and  its  agents  acted  without  authority  in 
making  the  contract,  yet  it  received,  through  Peckham, 
the  whole  benefit  of  the  agreement,  and  i>erf ormed  on 
its  part  by  paying  over  the  money  earned  by  him.  The 
question  then  is,  can  the  town  repudiate  the  agreement 
and  recall  the  money,  or  compel  Peckham  to  account 
for  the  same,  and  if  it  can,  upon  what  terms  and  to  what 
extent  ? 

The  rule  was  formerly  applied  with  great  rigor,  that 
all  acts  done  by  a  corporation,  without  authority  of  the 
legislature,  set  forth  in  its  charter,  were  utterly  void. 
But  this  rule  has  been  very  much  modified,  and  acts 
done  without  authority  have  been  held  binding. 

In  Moss  V.  The  Bossie  Lead  Mining  Company^  (6 
BUl^  137,)  the  action  was  on  a  note  given  to*the  plain- 
tiff by  the  corporation,  in  payment  for  property  received 
and  used  by  it  The  defence  was,  that  the  note  was 
given  for  property  which  the  company  had  no  power 
under  its  charter  to  buy.  It  was  held  that  the  corpo- 
ration was  estopped  from  alleging  its  want  of  authority, 
having  purchased  and  used  the  property.  The  ground 
of  the  decision  was,  that  persons  selling  property  to  a 
corporation,  ordinarily  could  not  know  whether  the 
property  was  such  as  it  might  lawfully  purchase,  and 
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hence,  nnless  they  knew  that  the  company  was  acting 
in  fraud  of  its  charter,  and  knowingly  Bold  to  it  for  the 
purpose  of  effecting  the  fraud,  the  sale  is  valid. 

In  The  State  of  Iridiana  v.  Woram,  (6  HiU,  38,)  the 
action  was  on  an  agreement  duly  executed  by  the  Staten 
Island  Whaling  Go.  to  pay  to  the  order  of  the  defen- 
dants $1£,000,  and  which  agreement  or  obligation  was 
tiansferred  to  the  plaintiff  in  pajrment  of  bonds  of  the 
plaintiff  sold  and  transferred  to  the  Whaling  Co.  Wo- 
ram  and  the  other  defendants  guaranteed  the  payment 
of  this  obligation.  There  was  a  demurrer  to  twenty- 
eight  out  of  thirty  counts  of  the  declaration,  and  Join- 
den  Amongst  ol^er  grounds  insisted  upon  as  releasing 
the  defendants  from  liability  was  the  want  of  power  in 
the  Whaling  Company  to  purchase  the  bonds  of  the 
plaintiff  It  was  incorporated  for  the  purpose  of  en- 
gaging in  the  whale  fishery  and  in  the  manu&cture  of 
oil  and  spermaceti  candles.  Bronson,  J.,  in  delivering 
the  opinion  of  the  court  in  favor  of  overruling  the  de- 
murrer, says:  '*I  agree  with  the  counsel  for  the  defen- 
dants that  this  company  had  no  authority  to  purchase 
or  deal  in  these  bonds,  but  since  the  decision  in  Moss  v. 
The  Rossie  Lead  Mining  Company^  (supra^)!  do  not 
see  that  a  corporation  can  ever  avoid  its  obligations  on 
the  ground  that  they  were  given  for  property  which  the 
corporation  was  not  authorized  to  furnish." 

It  was  held  in  the  Steam  Navigation  Compang  v. 
Weed^  (17  Barb.  378,)  that  a  defendants  who  borrowed 
$1,000  for  a  day  could  not  defeat  an  action  for  its  recov- 
ery by  showing  that  the  plaintiff  had  not  power  by  its 
charter  to  make  the  loan. 

Chancellor  Kent,  in  Silver  Lake  Bank  v.  Norths  (4 
John.  Ch.  B.  370,)  refused  to  annul  securities  given  on 
a  loan  made  without  authority. 

In  the  case  of  the  Chester  Olass  Company  v.  Dewey, 
{16  Mass.  94,)  the  court  held  that  the  defendant  coiild 
not  avail  himself  of  the  defence  that  the  goods  for  the 
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price  of  which  the  action  was  brought  were  sold  in  vio- 
lation of  the  plaintifT  s  charter.  {See,  also^  McOulcheon 
V.  TJie  Steamboat  Company^  13  Penn.  R.  13 ;  PaZmer 
V.  Lawrence^  3  Sandf.  170;  Potter  v.  The  Bank  of 
Ithaca^  5  IfiHj  490 ;  Suydam  v.  The  Morris  Canal  Com- 
pany, 5  HiU,  491,  note;  SacketPs  Harbor  Bank  v. 
The  Lewis  County  Bank,  11  Barb.  213.) 

In  De  Oroff  v.  The  ATnerican  Linen  Thread,  Com- 
pany, (21  N.  T.  124,)  it  was  held, •that  a  sale  of  prop- 
erty by  a  corporation  in  which,  by  its  charter,  it  had  no 
power  to  deal,  was  valia  and  an  action  might  be  main- 
tained for  the  price. 

In  Parish  v.  Wheeler,  (22  N.  T.  494,)  the  principle 
decided  in  the  preceding  cases  is  reiterated,  and  this 
proposition  is  asserted,  to  wit,  that  when  a  corporation 
purchases  pro]perty  without  authority  and  sells  the 
same  and  takes  a  mortgage  on  it  as  security,  it  cannot 
refuse  to  apply  payments  made  upon  the  mortgage  by 
reason  of  its  want  of  authority. 

It  will  be  seen  that  in  these  cases,  and  I  apprehend  in 
all  others  in  which  the  same  principles  are  put  forth, 
the  corporation  was  a  party  to  the  act  done  in  violation 
of  its  charter,  and  which  it,  or  the  other  party  to  the 
transaction,  sought  to  repudiate  as  tUtra  vires.  In  the 
case  in  hand,  the  contract  which  is  relied  upon  by  the 
defence  was  never  made  by  the  town,  nor  in  pursuance 
of  any  authority  conferred  by  the  town  upon  its  agents, 
nor  was  it  ever  ratified  or  adopted  by  it.  The  town 
meeting  was  the  only  authority  that  could  bind  the  town, 
the  contract  made  with  Peckham  was  never  submitted 
to  it  and  could  not  therefore  be  ratified  or  adopted  by 
it,  and  the  board  of  town  auditors  had  no  power  to  bind 
the  town  by  any  ratification.  The  money  that  was  re- 
ceived by  way  of  bounty,  from  the  state,  for  a  part  of 
the  recruits  obtained  by  Peckham  might  have  been  sub- 
mitted to  a  jury  as  evidence  of  ratification,  if  it  had  been 
known  to  the  town  meeting.    But  it  does  not  appear 
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that  the  receipt  of  that  money  was  communicated  at  any 
meeting  of  the  inhabitants. 

The  case  being  relieved  from  anything  that  operates 
by  way  of  estoppel,  we  come  next  to  the  question 
whether  Peckham  is  liable  to  account  to  the  plaintiffs 
for  the  moneys  received  by  him  as  agent  or  trustee  of 
the  town  ? 

That  he  received  the  160,000  is  conceded ;  and  if  it 
was  not  received  by  virtue  of  a  contract  by  which  he 
was  legally  entitled  to  hold  it  as  against  the  town,  he 
must  have  received  and  held  it  as  agent  or  trustee,  and 
is  bound  to  account  for  it  as  such. 

The  supervisor  was  authorized  by  the  fourth  resolu- 
tion of  the  town  meeting  to  pay  over  the  money  voted 
by  the  town  to  "each  volunteer  and  substitute,"  and  to 
the  persons  who  should  enlist  volunteers. 

The  defendant  Peckham  was  not  therefore  an  agent 
appointed  by  the  town,  and  could  only  become  such  by 
appointment  of  the  supervisor  or  the  town  board. 
Neither  gave  him  any  such  appointment,  and  he  could 
only  become  such  in  equity,  by  reason  of  his  possession 
and  use  of  the  moneys  of  the  town  to  which  they  were 
justly  entitled  and  which  he  in  conscience  could  not  re- 
tain from  it.  (3  Storjfs  JBg.j  §  1265.  Handal  v.  Coch- 
roTi,  1  Ves.  sen.  98.  Varet  v.  N,  T.  Irta.  Co.^  7  Paige^ 
660,  affirmed  in  Court  of  Errws,  24  Wend.  606.) 

Considering  Peckham  as  agent  or  trustee  of  the  town, 
(and  the  town  elects  so  to  treat  him,)  then,  he  received 
the  money,  to  be  applied  in  payment  of  bounties  to 
volunteers  who  should  be  credited  on  the  quota  of  the 
town  under  the  call  of  the  President  for  600,000  men. 
Peckham  avers  that  the  money  so  received  by  him  has 
been  so  applied.  That  is  to  say,  he  received  the  money 
and  procured  the  fifty  men  to  be  mustered  into  the  ser- 
vice who  were  credited  on  the  quota  of  the  town,  and 
thus  the  money  received  has  been  applied  to  the  legiti- 
mate purposes  for  which  it  was  designed.     In  such  a 
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case  the  cesiuis  que  trti^t  consentiiig  to  the  illegal  use 
of  the  money  if  it  was  illegal,  cannot  recover  it  of  Peck- 
ham.  {Brice  v.  Stokes^  11  Ves.  319.  Nail  v.  PrenMs, 
6  Simons y  666.) 

If  the  action  was  on  the  contract  found  by  the  court 
to  have  been  entered  into,  between  the  town  board  and 
Peckham,  he  would  have  been  compelled  to  show  sub- 
stantial performance  on  his  part ;  but  in  this  action  for 
an  account  I  think  it  is  enough  that  he  shows  that  he 
may  equitably  retain  it  In  other  words,  that  his  reten- 
tion of  it  is  not  unconscientious. 

It  was  proved  on  the  trial  that  Peckham,  after  mak- 
ing the  arrangement  to  procure  men  to  apply  on  the 
quota  of  the  town,  went  to  New  York,  raised  money  on 
the  bonds  of  the  town,  and  procured  fifty  men  who  en- 
listed for  the  term  of  three  years  to  apply  on  the  quota. 
He  did  not  see  more  than  six  or  seven  of  the  men  mus- 
tered in,  nor  did  he  pay  the  money  to  the  men  himself, 
but  he  paid  it  to  the  persons  who  procured  the  men  for 
him.  That  he  paid  for  these  men  more  than  the  160,000 
received  by  him  from  the  town.  He  furnished  a  list  of 
the  names  of  the  fifty  men  procured  by  him,  and  these 
fifty  names  are  found  on  the  books  of  the  provost  mar- 
shal's office  credited  to  the  town  of  Verona. 

The  fact  of  credit  is  proved  by  entries  in  two  books, 
one  kept  in  Elmira,  and  one  in  Utica,  and  the  entries  in 
the  last  mentioned  books  were  made  from  letters  and 
papers  sent  from  the  office  in  Elmira,  and  which  books 
were  transferred  to  and  are  now  deposited  in  the  assist- 
ant adjutant  general's  office  in  Albany.  The  original 
enlistment  papers  and  muster  rolls  were  not  produced, 
and  because  of  the  non-prodnction  of  these,  the  plain- 
tiflFs  counsel  objected  to  the  evidence  so  derived  from 
the  books  as  not  the  highest  or  the  best.  I  understood 
Crandall,  who  had  been  provost  marshal  for  the  Oneida 
congressional  district,  for  a  few  months,  to  testify  that 
the  two  books  produced   were  the  original  books  of 
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credit ;  that  they  were  made  in  the  office  and  contained 
the  account  with  the  towns,  of  the  men  famished  under 
the  several  calls. 
I  It  is  difficult  to  determine  what  is  the  best  evidence 

of  the  doings  of  these  marshals'  offices.  Whether  there 
were  any  papers  kept  is  not  proved  in  this  case,  and  I 
doubt  whether  it  could  be  proved  in  many  of  them.  I 
think  on  the  evidence  of  Crandall  we  must  take  the 
books  as  evidence  that  the  fifty  men  obtained  by  Peck- 
ham  were  credited  to  the  town,  and  as  they  could  not 
have  been  properly  credited  until  after  they  had  been 
mustered  in,  we  must  presume  that  the  officers  did  their 
duty,  and  hence  that  the  men  were  duly  mustered  into 
the  service.  The  due  performance  of  assured  duty  Is  in 
all  cases  presumed. 

Again,  it  is  not  claimed  that  the  town  has  ever  been 
called  on  to  pay  the  men  procured  by  Peckham.  But 
it  does  appear  that  the  town  received  from  the  state  the 
money  to  which  it  was  entitled  by  reason  of  an  excess 
of  men  furnished  by  it,  and  which  excess  was  occasioned 
in  part  by  the  credit  of  the  fifty  men  furnished  by 
Peckham. 

If  I  am  right  in  this,  it  follows  that  the  whole  money 
of  the  town  was  applied  by  Peckham  in  procuring  fifty 
men  to  be,  and  who  were  passed  to  its  credit  on  the 
President's  call,  and  that  this  was  the  use  for  which  such 
money  was  raised. 

Now  although  the  money  may  have  passed  into  the 
defendant's  hands  in  a  way  not  authorized  by  law,  or 
even  in  violation  of  law,  yet  it  was  given  him  to  be  ap- 
plied to  a  specific  purpose  and  having  so  applied  it,  he 
cannot  in  equity  and  good  conscience  be  called  on  to 
refund  it. 

This  disposes  of  the  claim  for  the  $50,000.  If  it  be 
true  that  Peckham  paid  for  the  fifty  men  (and  there  is 
nothing  to  contradict  him)  more  than  this  sum,  there  is 
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no  part  of  it  in  his  hands  which  can  be  justly  demanded 
by  the  plaintiff. 

As  to  the  $26  per  head,  offered  by  the  second  resolu- 
tion of  the  town  meeting,  I  am  of  opinion  the  town  has 
no  right  to  ^recover  it  from  the  defendant.  If  the  con- 
tract, which  the  court  finds  was  made  between  Peckham 
and  the  town  board  had  been  valid,  it  is  possible  that 
Peckham  would  have  been  entitled,  as  against  the  town, 
to  the  $50,000  only.  But  that  contract  being  void,  and 
Peckham  having  procured  the  men  for  the  town,  it 
seems  to  me  he  comes  clearly  within  the  terms  of  the 
resolution.  His  right  to  the  money*  is  not  impaired  by 
permitting  Hess  to  receive  it  in  consideration  of  services 
rendered  to  him  by  Hess. 

The  plaintiff's  counsel  further  insists  that  from  the 
$60,000  appropriated  by  the  town,  should  be  deducted 
the  bounty  of  $600,  offered  by  the  county,  for  each 
volunteer  mustered  into  the  service  of  the  United  States, 
for  three  years,  which  was  to  be  paid  when  the  men 
were  accepted,  and  mustered  in,  and  credited  to  Oneida 
county,  or  any  sub-district  therein,  from  and  inclusive 
of  the  13th  of  July,  1864,  until  the  quota  of  the  county 
should  be  filled. 

It  was  conceded  that  Peckham  received  from  the 
county  for  the  fifty  men  enlisted  by  him  $600  for  each 
man,  in  accordance  with  the  resolution  of  the  board  of 
supervisors  offering  the  bounty. 

This  bounty  was  not  offered  in  lieu  of  the  whole  or 
any  part  of  the  bounty  offered  by  towns  or  individuals ; 
nor  was  the  bounty  offered  by  the  town,  in  lieu  of  the 
whole  or  any  part  of  the  bounty  offered  by  the  county, 
state,  or  individuals.  There  was  therefore  no  pretence 
for  saying  that  each  volunteer  entering  the  service,  after 
the  offer  of  these  bounties,  on  being  mustered  in  and 
credited  to  the  quota  of  the  county  of  Oneida,  or  the 
town  of  Verona,  was  not  entitled  to  both  bounties  ;  and 
if  the  volunteer  can  demand  it,  I  can  perceive  no  reason 
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why  Peckham  was  not  entitled  to  it.  The  connty  might 
with  the  same  propriety  have  claimed  that  the  bounty 
offered  and  x)aid  by  a  town,  should  go  in  reduction  or 
satisfaction  of  the  bounty  offered  by  the  county.  I  do 
not  think  the  town  has  any  right  to  ask  that  the 
county  bounty  be  deducted  from  the  $1,000  offered  by 
itself. 

In  the  uncertainty  that  surrounds  the  whole  proceed- 
ings of  those  concerned  in  mustering  volunteers  into  the 
service  of  the  United  States,  it  is  quite  possible  that  the 
government  never  obtained  a  man  of  the  fifty  for  which 
these  enormous  bounties  were  paid.  But  on  the  evi- 
dence the  fact  must  be  assumed  to  be,  that  these  men 
entered  the  service,  and  that  they  received  the  boun- 
ties offered  by  the  county  and  town  ;  and  that  being 
so,  there  is  no  ground  on  which  this  action  can  be 
maintained. 

No  cause  of  action  was  proved  against  Hess,  and  the 
judgment  as  to  him  was  clearly  right. 

The  judgment  should  be  affirmed  with  costs. 

Judgment  affirmed. 

[OiroNDAOA  Gknikal  Tkem,  October  1,  1867.  Morgan,  Bacon,  FaUr  and 
MnUutf  Justices.] 


The  Trustees  of  the  Church  and  Society  of  North 

Greig  vs.  Johnson. 

Where  one  of  aeveral  tenants  in  common  of  premises  entered  thereon,  claiming 
to  be  the  exclusive  owner,  locked  the  door  of  the  building  thereon,  and  thus 
excluded  the  others  therefrom,  and  had  ever  since  kept  possession ;  held  that 
this  was  an  ouster  of  the  co-tenants  so  excluded  which  entitled  them  to 
recover  in  ejectment. 

APPEAL,  by  the  defendant,  from  a  judgment  en- 
tered upon  a  trial  at  the  circuit,  before  a  justice 
of  this  court  without  a  jury,  a  jury  having  been  waived. 
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The  action  was  brought  to  recover  the  possession  of 
an  rmdivided  half  of  certain  premises,  sitnate  in  the 
town  of  Greig,  Lewis  county. 

The  judge  before  whom  the  action  was  tried,  found 
the  following  facts : 

1.  That  April  8,  1847,  Lyman  R.  Lyon  acquired  title 
to  one-half  of  lot  No.  91,  Brantingham  tract,  Greig, 
Lewis  county.  New  York,  of  which  the  premises  de- 
scribed in  the  complaint  are  part. 

3.  That  March  10, 1864,  Francis  Seger  deeded  the  un< 
divided  one-half  of  said  lot  No.  91  to  John  McConnell. 

8.  That  March  10,  1854,  said  John  McConnell  mort- 
gaged back  said  undivided  one-half  of  said  lot  No.  91  to 
secure  $805. 

4.  That  May  2, 1859,  Lyman  R.  Lyon  deeded  to  the 
plaintiffs  the  undivided  one-half  of  the  premises  de- 
scribed in  the  complaint,  to  be  held  and  occupied  so 
long  as  they  were  used  for  a  place  of  public  worship, 
and  the  plaintiffs  covenanted  to  fence  the  premises  so 
conveyed. 

6.  That  May  2,  1859,  Francis  Seger  released  to  the 
plaintiffs  the  undivided  one-half  of  the  premises  de- 
scribed in  the  complaint  from  the  said  mortgage  given 
him  by  McConnell. 

6.  That  the  McConnell  mortgage  was  foreclosed  under 
the  statute,  and  the  premises  described  therein  sold  at 
such  foreclosure  sale,  August  13,  1864,  and  the  defen- 
dant Johnson  became  the  purchaser,  at  which  time  the 
plaintiffs  had  built,  and  were  occupying,  a  church  edi- 
fice on  the  premises  described  in  the  complaint. 

7.  That  after  the  defendant  became  the  purchaser  at 
such  mortgage  sale,  he  commenced  an  action  in  partition 
against  said  Lyman  B.  Lyon,  who  suffered  a  default, 
and  afterwards,  to  wit,  February  12, 1866,  judgment  was 
entered  in  said  action,  whereby  the  north  half  of  said 
lot  No.  91  was  set  off  to  the  defendant,  within  which  is 
included  the  premises  in  question. 
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8.  That  about  April  1,  1866,  the  defendant  entered 
into  the  possession  of  the  whole  of  the  premises  described 
in  the  complaint,  claiming  to  be  the  exclnsiye  owner  of 
the  same,  and  excluded  the  plaintiffs  therefrom,  and  has 
ever  since  kept  possession  of  the  same. 

9.  That  the  value  of  the  use  of  the  premises  described 
in  the  complaint  is  $70  per  annum. 

As  matters  of  law  the  judge  found  that  the  plaintiffs 
were  the  owners  of  the  undivided  one-half  of  the  premises 
described  in  the  complaint,  and  entitled  to  the  possession 
of  the  same.  That  the  defendant  had  unlawfully  with- 
held the  same  from  the  plaintiffs  since  April  1,  1866 ; 
that  the  plaintiffs  were  entitled  to  the  one-half  of  $70  per 
year  from  that  time  to  the  entry  of  judgment  for  dam- 
ages for  such  unlawful  withholding. 

And  judgment  was  ordered  for  the  plaintiffs  for  the 
recovery  of  the  equal  undivided  one-half  of  said  prem- 
ises, and  such  damages  as  aforesaid,  with  costs  of  this 
action. 

Abram  L  MereriesSy  for  the  appellant. 

C.  D.  AdamSy  for  the  respondents. 

By  the  Cov/rt^  Mni.Lnr,  J.  This  action  was  brought 
by  the  plaintiffs  to  recover  possession  of  certain  premises 
in  the  town  of  Greig,  in  the  county  of  Lewis,  on  which 
they  had  erected  a  church  edifice,  and  which  they  had 
occupied  for  a  time ;  but  for  what  length  of  time  does 
not  distinctly  appear.  The  defendant,  claiming  to  own 
the  whole  lot  on  which  the  church  stood,  entered  and 
occupied  it,  and,  as  the  plaintiffs  claim,  excluded  them 
therefrom.  The  cause  was  tried  before  the  court  with- 
out a  jury,  and  judgment  was  ordered  in  favor  of  the 
plaintiffs  for  one  undivided  half  of  tlie  premises,  and  for 
$36  for  the  use  of  such  half,  and  from  that  judgment  the 
def<*ndant  appoals. 
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The  plaintiffs  proved  on  the  trial  their  incorporation 
in  March,  1869.  That  on  the  2d  of  May,  1869,  Lyman 
R.  Lyon  and  wife  conveyed  to  them  the  one  undivided 
half  of  the  premises  in  question,  npon  condition  that 
they  (the  plaintiffs)  should  forever  keep  the  fences  on 
said  lot  in  repair.  It  was  also  proved  on  the  part  of  the 
plaintiffs  that  the  defendant  denied  plaintiffs  the  use  of 
the  church ;  that  he  claimed  the  premises  to  be  his,  and 
the  door  of  the  church  was  locked.  The  witnesses  who 
swore  to  the  denial  by  the  defendant  of  the  use  of  the 
church,  testified,  on  cross-examination,  that  the  defen- 
dant had  not  forbidden  the  use  of  the  church,  except 
that  he  told  him  (the  witness)  that  it  belonged  to  him 
(the  defendant,)  and  the  witness  saw  that  the  door  of  the 
church  was  locked,  but  had  not  seen  the  defendant  lock 
it  The  use  of  the  premises  was  proved  to  be  worth 
$70  per  year.  On  the  part  of  the  defendant  it  was 
proved  that  he  became  owner  of  one  undivided  half  of 
lot  91  of  Qreig,  of  which  the  premises  in  question  formed 
part,  and  that  there  had  been  a  partition  of  said  lot  be- 
tween him  and  the  plaintiffs'  grantor,  who  owned  the 
other  half,  and  in  that  division  the  north  half  of  said  lot 
91  was  set  off  to  the  defendant,  and  that  the  church  lot 
was  upon  said  north  half.  The  defendant's  title  was 
subsequent  to  the  conveyance  by  Lyon  and  wife  to  the 
plaintiffs.  The  defendant  was  sworn  as  a  witness,  and 
testified  that  he  never  refused  the  use  of  the  church  to 
the  plaintiffs ;  that  they  had  free  access  to  it  and  used 
it  for  a  sabbath  school ;  that  there  had  been  no  regular 
meetings  of  the  society  for  at  least  eighteen  months; 
that  he  told  Carter,  the  witness  on  the  part  of  the  plain- 
tiffs, and  one  of  the  trustees  of  the  church,  that  he  con- 
sidered the  lot  belonged  to  him.  He  had  not  kept  the 
meeting-house  locked. 

The  court  found,  among  other  things,  that  the  plain- 
tiffs were  the  owners  of  one  undivided  half  of  said 
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premises.  That  the  defendant  entered  upon  said  prem- 
ises claiming  to  be  the  exclusive  owner  of  the  same,  and 
excluded  the  plaintiffs  therefrom,  and  had  ever  since 
kept  possession. 

The  ground  relied  on  to  reverse  the  judgment  is  that 
no  ouster  of  the  plaintiff s^  was  proved.  U  this  point  was 
not  established  the  judgment  is  erroneous,  and  must  be 
reversed. 

The  plaintiffs  and  the  defendant  were  tenants  in  com- 
mon of  the  premises,  and  to  entitle  the  former  to  re- 
cover, an  ouster  must  be  proved.  What  is  an  ouster 
that  will  entitle  the  co-tenant  that  is  ousted  to  recover 
in  ejectment?  Story^  J.,  in  Record  v.  WiUiamSy  (7 
Wheal.  59,)  says:  *'An  ouster  may  be  proved  by  ex- 
clusive possession,  accompanied  with  a  notorious  claim 
of  exclusive  right."  Chancellor  Jones,  delivering  the 
opinion  of  the  Court  of  Errors  in  Clapp  v.  Bromagham^ 
(9  CoweUy  630,  535,)  says:  *' Anciently  the  rule  was 
that  an  actual  ouster  or  forcible  dispossession  of  the  co- 
tenant  was  necessary  to  constitute  a  disseisin.  That 
rule  was  afterwards  relaxed,  and  the  exclusive  receipt 
of  the  profits  by  one,  withholding  from  his  companion 
all  participation  in  them,  or  an  actual  hindrance  of  the 
companion  from  entering  or  sharing  the  possession,  was 
adjudged  to  be  a  sufficient  evidence  of  an  adverse  hold- 
ing." And  afterwards  it  was  held  in  Doe  v.  Bird^  (11 
East^  61),  that  one  tenant  in  common  in  possession 
claiming  the  whole  and  denying  participation  to  the 
other,  is  evidence  of  an  ouster,  and  that  it  is  not  indis- 
pensably necessary,  to  make  the  possession  adverse, 
that  there  be  a  receipt  of  the  rents  and  an  actual  hin- 
drance of  the  co-tenant  from  entering.  In  Valentine  v. 
Northrop^  (12  Wend.  494,)  the  plaintiff  and  defendants 
were  tenants  in  common.  The  defendant  claimed  the 
whole  premises  as  his  own,  and  had  offered  to  sell  them, 
and  on  bein^  reminded  that  all  the  heirs  had  not  signed 
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the  deed  through  which  Mb  title  was  derived,  said 
he  presumed  they  would  sign  it,  as  the  consideration 
had  been  paid,  and  they  had  received  their  share,  and 
equity  would  compel  them  to  sign  it.  It  was  insisted 
that  there  was  not  an  actual  ouster.  But  the  court  held, 
on  a  motion  by  the  defendant  for  a  new  trial,  that  an 
ouster  was  proved.  ^'The  assertion,"  says  Savage, 
Ch.  J.,  "by  the  defendant  of  his  ownership  of  the  whole 
premises,  and  his  offer  to  sell,  coupled  with  his  decla- 
ration that  the  plaintiff  would  be  compelled  to  sign  the 
deed  through  which  he  derived  his  title,  amounted  to  a 
sufficient  denial  of  the  plaintiff's  rights  as  co-tenant,  to 
entitle  them  to  a  verdict"  See  also.  Edwards  v.  BisJiop^ 
(4ir.r.,  61.) 

In  the  case  before  us  the  defendant  admits  that  he 
claimed  the  exclusive  title  to  the  premises,  and  I  found 
upon  the  evidence  that  he  locked  the  door  and  thus  ex- 
cluded the  plaintiffs.  This,  I  thought,  and  still  think, 
was  an  ouster  of  the  plaintiffs  which  entitled  them  to 
recover.  The  case  is  made  up  in  a  way  to  secure  a  re- 
versal of  the  judgment  by  excluding  from  it  evidence 
which  tended  to  establish  an  exclusion  of  the  plaintiffs. 
The  witness  testified,  as  appears  by  my  minutes,  that 
"in  April  the  plaintiffs  were  denied  the  use  of  the  church 
by  the  defendant.  He  says,  we  asked  him  if  he  claimed 
to  own  the  property,  and  he  said  he  did."  "There  was 
a  padlock  on  the  door  outside.  The  trustees  did  not 
put  it  on ;  at  another  time  the  defendant  claimed  it  as 
his  own.  We  asked  for  the  key ;  the  defendant  said  he 
would  not  tell  us  where  it  was.  The  defendant  has 
farmed  and  cultivated  the  lot  this  seson."  It  was  upon 
this  evidence  on  the  part  of  the  plaintiffs  that  I  found 
the  ouster.  The  evidence  in  the  case  is  not  perhaps 
as  strong  as  this;  yet  it  is  sufficient  to  establish  an 
ouster,  within  the  principle  of  the  cases  cited  and  others 
more  recently  decided. 
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Although  this  case  is  most  imperfectly  made  up,  yet 
it  contains  evidence  sufficient  to  sustain  the  judgment, 
and  it  must  therefore  be  affirmed. 

[Onondaoa  Gbmsbal  Term,  October  1,  1867.    Morgcm,  Baeon,  Foster  and 
M,  Justices.] 


Murphy  vs.  The  New  York  Central  Railroad 

Company. 

Although  the  ezistenoe  of  defective  ties  or  rails  at  one  place  on  a  railroad  is 
not  oondnslTe  eridence  that  they  are  defectiye  at  another,  yet  it  is  eyidence 
competent  to  be  submitted  to  a  jnry,  and  from  which,  in  connection  with 
other  proof,  they  may  infer  the  presence  of  the  aame  defects  at  the  place 
where  an  injury  occurred,  or  the  cause  of  an  accident  commenced  to  operate. 

When  cars  ran  off  the  track,  and  the  condition  of  the  ties  at  the  point  of  diver- 
gence  cannot  be  ascertained,  it  is  competent  to  show  their  condition  near 
to  it»  thus  laying  the  foundation  for  the  inference  that  if  the  ties  were  dam- 
aged and  decayed  in  the  immediate  vicinity  of  the  accident,  they  may  have 
been  so  at  the  place  where  the  cars  passed  from  the  track. 

Rulroad  engineers  or  constructors  are  not  the  only  persons  competent  to  give 
an  opinion  in  answer  to  the  question  how  the  running  off  of  cars  on  the  in- 
nde  of  a  curve,  instead  of  the  outside,  can  be  accounted  for.  Prima  facie, 
that  question  can  be  answered  by  any  person  acquainted  with  the  elementary 
principles  of  mechanism,  and  claiming  only  to  be  an  expert  in  that  branch 
of  science. 

In  an  action  to  recover  damages  for  a  personal  injury  caused  by  the  negligence 
of  the  defendant,  the  court  permitted  the  plaintiff  to  prove,  by  a  physician, 
that  some  weeks  after  the  injury,  and  after  the  commencement  of  the  action, 
the  plaintiff  complained  of  pain  in  the  back,  and  soreness  in  his  side.  Htid 
that  this  was  not  erroneous ;  but  that  the  length  of  time  that  had  elapsed 
between  the  accident  and  the  declaration  was  a  proper  subject  of  considera- 
tion for  the  jury. 

MOTION  for  a  new  trial,  on  exceptions  ordered  to 
be  heard  at  a  General  Term,  in  the  first  instance^ 
and  appeal  from  an  order  made  at  Special  Term,  de- 
nying a  motion  to  set  aside  a  verdict,  as  contrary  to  evi- 
dence, which  was  made  on  the  judge^s  minutes. 
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Cox  &  Avery y  for  the  appellant. 
Wm.  Porter y  for  the  respondent 

By  the  Courts  Mullik,  J.  This  action  wm  brought 
to  recover  for  damages  sastaihed  by  the  plaintiff  by  rea- 
son of  the  train  of  cars  on  which  he  was  a  passenger 
being  thrown  from  the  track  of  the  defendant's  road, 
near  the  city  of  Auburn,  in  September,  1865.  The  cause 
was  tried  at  the  Cayuga  circuit  in  October,  1866,  and 
there  was  a  verdict  for  the  plaintiff,  for  $1,800  damages. 
Th^  defendant!  moved  for  a  new  trial,  at  the  circuit,  on 
the  judge's  minutes,  and  the  motion  was  denied.  It  is 
not  claimed  that  the  verdict  can  be  disturbed  unless  the 
court  erred  in  one  or  other  of  the  rulings  to  which  ex- 
ceptions were  taken  on  the  trial. 

The  plaintiff  was  permitted  to  prove  that  rotten  ties 
were  found  on  the  track  within  a  few  rods  of  the  place 
where  the  cars  ran  from  the  track.  To  the  admission  of 
this  evidence  the  defendant's  counsel  duly  excepted. 

The  cars  ran  from  the  track  on  or  near  the  eastern  end 
of  a  curve  in  the  track  about  one  mUe  and  a  quarter 
east  of  Auburn.  The  precise  point  where  the  cars  left 
the  track  was  not  known,  and  consequently  the  cause 
of  the  accident  could  not  be  clearly  ascertained.  The 
plaintiff  alleged  that  it  was  caused  either  by  the  rotten- 
ness of  the  ties,  or  by  the  improper  elevation  of  the  rail 
on  the  outer  or  convex  side  of  the  curve.  As  the  pre- 
cise point  of  departure  could  not  be  ascertained,  and  as 
the  defendant's  workmen  proceeded  to  repair  the  track 
very  soon  after  the  accident,  by  removing  the  old  ties 
and  rails,  and  putting  in  new  ones,  it  was  impossible  for 
the  plaintiff  to  show  the  condition  of  the  track  at  the 
precise  place  where  the  accident  occurred.  If  the  ties 
were  proved  to  be  rotten,  an  adequate  cause  for  the  ac- 
cident would  be  established  ;  and  as  their  condition  at 
the  point  of  divergence  could  not  be  ascertained,  it  was 
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competent  to  show  their  condition  near  to  it,  thus  lay- 
ing the  foundation  for  the  inference  that  if  the  ties  were 
damaged  to  such  a  degree  in  the  immediate  vicinity  of 
the  accident,  they  may  have  been  so  at  the  place  where 
the  cars  passed  from  the  track.  If  such  evidence  is  not 
competent  it  would  be  impossible  to  charge  a  railroad 
comi)any  with  negligence  in  the  construction  or  care  of 
the  track  of  its  road.  The  duty  of  a  company,  after  an 
accident  by  which  its  track  is  injured,  is  to  put  it  in  a 
proper  state  of  repair  immediately.  This  is  required 
as  well  by  its  own  interest,  as  by  the  duty  it  owes  to 
those  traveling  over  its  road.  In  repairing,  defective 
ties  and  rails  will  be  removed,  and  thus  the  persons  in- 
jured will  be  deprived  of  all  means  of  proving  that  the 
company  was  negligent.  I  do  not  desire  to  be  under- 
stood as  holding  that  the  existence  of  defective  ties  or 
rails  at  one  place  on  a  road  is  conclusive  evidence  that 
they  are  defective  at  another.  All  I  intend  to  say  is,. 
that  it  is  evidence  com])etent  to  be  submitted  to  the  jury, 
and  from  which,  in  connection  with  other  proof,  they 
may  infer  the  presence  of  the  same  defects  at  the  place 
where  the  injury  occurred  or  the  cause  of  the  accident 
commenced  to  operate.  I  think  the  evidence  was  com- 
petent, and  was  properly  admitted. 

The  plaintiff  called  and  examined  one  Casey  as  a 
witness,  who  testified  that  he  resided  in  Auburn ;  that 
his  business  of  late  years  was  manufacturing  generally; 
was  formerly  a  builder.  He  was  at  the  place  of  the  ac- 
cident the  morning  after  it  occurred.  He  saw  nothing  to 
examine,  except  a  lot  of  rotten  wood  which  had  been  ties. 
Ties  first  decay  under  the  rail ;  saw  spikes  sticking  up, 
which  indicated  to  him  that  the  ties  were  rotten  in  the 
middle.  He  could  push  his  cane  into  one-fourth  or  one- 
third  of  the  ties,  the  length  of  the  ferule.  The  ties  were 
apparently  sound,  except  where  the  rail  lay  upon  them, 
and  there  it  first  decays.  This  was  the  condition  of  the 
road  for  half  a  mile.     The  accident  occurred  at  the  east 
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end  of  a  sharp  curve.  He  noticed  the  track,  the  onter 
rail  or  the  rail  on  the  convex  side  of  the  curve,  as  was 
usually  the  case,  was  thrown  up  too  abruptly.  It 
seemed  remarkable  that  with  that  short  curve  the  cars 
should  be  thrown  off  on  the  concave  or  inner  side  of  the 
curve,  when  it  would  naturally  tend  the  other  way, 
coming  at  that  rate  of  speed,  as  the  left  hand  side  was 
raised  so  abruptly.  Had  been  an  architect  and  builder 
of  houses,  &c.,  for  the  past  twenty  years  of  his  life,  and 
for  the  last  twenty  years  had  been  engaged  in  manufac- 
turing, in  the  Auburn  prison.  It  had  been  a  point  all 
through  his  life  to  have  more  or  less  to  do  with  timber, 
to  study  it,  and  its  causes  of  decay.  He  pretended  to 
be  an  expert  in  all  things  relating  to  mechanics  or  nat- 
ural philosophy.  The  witness  was  then  asked  how  he 
accounted  for  the  cars  running  off  on  the  inside  of  the 
curve  instead  of  the  outside.  The  defendant's  counsel 
objected  to  the  evidence,  on  the  ground  that  the  witness 
was  not  an  expert  in  that  branch  of  mechanics  which 
relates  to  the  building  of  railroads.  The  objection  was 
overruled,  and  the  defendant's  counsel  excepted.  It 
will  be  borne  in  mind  that  before  this  question  was  put, 
the  witness  testified,  without  objection,  to  the  condition 
of  the  ties,  and  the  undue  elevation  of  the  outside  rail, 
or  the  rail  on  the  convex  side  of  the  curve.  He  is  then 
called  on  for  his  opinion  as  to  the  cause  of  the  cars  run- 
ning off  on  the  concave  side.  It  was  not  objected  that 
it  was  a  question  to  which  opinions  were  not  competent. 
On  the  contrary  the  objection  assumes  their  competency, 
but  insists  that  a  person  acquainted  with  railroad  me- 
chanics could  alone  speak.  Is  it  true  that  railroad  en- 
gineers or  constructors,  only,  could  give  an  opinion  in 
answer  to  the  question  ?  It  seems  to  me  not.  It  called 
for  the  application  of  the  principles  of  that  branch  of 
natural  philosophy,  or  of  practical  mechanics,  which 
apply  to  bodies  moving  on  curved  lines.    This  motion 


ONONDAGA— OCTOBEK,  ISflT.  129 

*  Haipliy  tf.  New  York  Centrsl  Railroad  Company. 

is  not  peculiar  to  railroads,  althongh  it  is  found  more 
frequently  applied  and  upon  a  larger  scale  upon  rail- 
roads than  in  other  structures. 

It  is  a  law  of  bodies  in  motion  that  their  tendency  is 
to  move  on  in  straight  lines ;  hence  when  they  reach  a 
curve  this  tendency  would  have  the  effect  to  throw  them 
off  on  the  convex  side.  To  counteract  this  tendency  the 
rail  on  that  side  is  elevated  and  the  centre  of  gravity 
removed  from  the  centre  toward  the  concave  side.  When 
the  moving  body  first  strikes  the  elevated  rail,  the 
weight  of  the  engine  or  car,  or  the  centre  of  gravity,  is 
moved  to  the  other  side  with  greater  or  less  force  and 
consequent  rapidity,  depending  on  the  speed  of  the  train ; 
and  if  the  rail  on  the  concave  side  is  not  properly  se- 
cured, it  will  be  forced  from  its  place,  and  the  car  or 
engine  losing  the  support  of  the  rail  will  rush  from  the 
track.  I  repeat,  the  question  could  be  answered  by  any 
person  acquainted  with  the  elementary  principles  of 
mechanism,  and  the  witness  swore  he  was  an  expert  in 
that  branch  of  knowledge.  If  it  was  true  that  a  knowl- 
edge of  the  construction  of  railroads,  or  of  the  move- 
ment of  trains  over  them,  was  essential  to  enable  the 
witness  to  answer  the  question,  it  should  have  been 
made  in  some  way  to  appear ;  as  prima  facie  an  ac- 
quaintance with  the  elementary  principles  of  mechan- 
ism was  sufficient.  The  learned  judge  who  tried  the 
cause  was  doubtless  of  this  opinion,  as  the  witness  only 
claimed  to  be  an  expert  in  that  branch  of  science,  and 
did  not  claim  to  have  any  knowledge  of  constructing  or 
operating  railroads. 

For  these  reasons,  I  think  the  evidence  was  properly 
received. 

The  court  permitted  the  plaintiff's  counsel  to  prove 
by  a  physician  that  some  weeks  after  the  injury,  and 
after  the  commencement  of  the  action,  the  plaintiff  com- 
plained of  pain  in  the  back  and  soreness  in  his  side. 

Vol.  LXVI.  9 
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The  defendant's  counsel  objected  to  the  evidence,  and 
the  objection  was  overruled,  and  he  excepted. 

The  statements  made  by  a  patient  to  his  physician,  as 
to  his  condition,  after  an  injury  caused  by  the  wrongful 
act  or  neglect  of  another,  are  received  from  the  necessity 
of  the  case,  and  furnish  one  of  the  few  exceptions  to  the 
general  and  almost  universal  rule,  that  a  party  to  an 
action  cannot  give  his  own  statements  in  evidence  in  his 
own  behalf.  Without  a  description  by  the  patient  of 
his  condition  and  symptoms,  it  n^ould  be  impossible  for 
a  physician  to  administer  treatment ;  and  it  would  be 
equally  impossible  for  a  court  to  ascertain,  in  many 
cases,  whether  there  were  actual  injuries,  and  whether 
they  were  permanent  or  temporary  merely.  It  would 
be  impossible  to  adequately  protect  the  rights  of  a  plain- 
tiff and  exclude  such  declarations.  The  defendant's 
counsel  does  not  object  to  the  declarations  as  being  in- 
competent on  any  other  ground  than  that  they  were 
made  after  suit  brought  The  learned  counsel  has  not 
given  any  reason  why  those  made  after  suit  should  be 
excluded,  and  I  can  perceive  no  reason  for  their  exclu- 
sion that  would  not  apply  to  those  made  before  suit.  In 
Werely  v.  Persons^  (28  N.  T.  344,)  it  was  held  compe- 
tent to  show  the  plaintifT  s  statements  as  to  his  condition 
for  a  period  of  two  months  after  the  injury.  It  is  pos- 
sible that  statements  thus  made  are  false,  but  they  are 
no  more  likely  to  be  so  when  made  after  suit  brought 
than  before.  And  as  the  plaintiff  may  recover  for  all 
damages  naturally  resulting  from  an  injury,  those  oc- 
curring after  suit  as  well  as  before,  it  becomes  indispen- 
sable to  admit  the  party's  declarations,  so  as  to  enable 
the  jury  to  ascertain  whether  the  injuries  are  permanent 
or  merely  temporary.  The  length  of  time  that  elapsed 
between  the  accident  and  the  declaration  was  a  proper 
subject  for  the  consideration  of  the  jury.  The  court 
could  not  say  that  they  were  inoou^petent  because  of 
mere  lapse  of  time. 
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The  case  was  properly  disposed  of  at  the  oironit,  and 
the  motion  for  a  new  trial  should  be  denial,  and  judg- 
ment ordered  for  the  plaintiff  on  the  verdict. 

[Onoitdaoa  Gkitb&al  TxBif,  October  1,  1867.  Morgan,  Bacon,  FotUr  and 
MuUm,  JoBticee.] 


Ths  People  vs.  Higbol 

■ 

Beqvisitee  of  an  indictment  for  obtaining  money  by  &l«e  pretences. 

An  indictment  charged  that  the  defendant^  on,  Ac.,  at,  Ac,  with  intent  to  cheat 
and  defrsad  the  L.  O.  bank  in  a  negotiation  for  a  loan  of,  to  wit,  $10,000,  did 
then  and  there  felonionaly,  Aa,  pretend  and  represent  to  the  cashier  of  said 
bank  that  the  firm  of  which  the  defendant  was  a  member  were  then  owners 
of  fomteen  canal  boats,  all  first-lass,  and  four  of  them  new,  and  all  nnincom- 
bered ;  and  that  the  entire  indebtedness  and  liability  of  said  firm  was  $26,100, 
to  certain  persons  named.  The  indictment  farther  charged  that  the  cashier 
of  said  bank,  believing  said  false  pretences,  and  being  deceiyed  thereby,  was 
indnoed  by  reason  thereof,  to  loan  and  did  loan,  to  wit,  $10,000  of  tiie 
moneys  of  said  bank,  to  said  firm;  and  that  the  defendant  did  designedly, 
Ac,  receive,  borrow  and  obtain,  from  said  bank,  by  means  of  said  fiilse  pre- 
tences, and  with  intent  felonionsly  to  cheat  and  defraud  said  bank  of  said 
money.  The  indictment  proceeded  to  negative  the  several  representations, 
and  aDeged  that  the  defendant  knew  them  to  be  blse,  when  he  made  them ; 
and  that  by  means  thereof  the  defendant  procured  the  said  loan.  Stld  that 
the  indictment  was  suffident  in  form ;  all  the  matters  required  by  the  stat- 
ute, to  constitute  the  offence,  being  clearly  and  distinctly  charged  therein. 

Hdd,  alto,  that  the  indictment  was  not  defective  because  it  did  not  appear,  by  it» 
that  the  bank  was,  or  could  have  been,  defrauded.  That  it  was  not  neces- 
sary to  allege  that  the  firm  for  whom  the  defendant  was  acting  were  irre- 
^Kinslblc 

Edd,  further,  that  It  was  sufficient  to  allege  the  value  of  the  property  obtained, 
under  a  viddieet. 

A  positive  averment  of  value,  in  an  indictment,  is  necessary  only  in  those  cases 
where  value  is  an  ingredient  in  the  ofience,  as  in  g^rand  and  petit  larceny. 

MOTION  to  quash  an  indictment  for  obtaining  money 
by  false  pretences,  on  the  ground  that  it  is  not 
alleged,  therein,  that  the  firm  of  which  the  defendant 
was  a  member  was  insolvent. 


/ 
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2>.  PraUj  for  the  defendant 
ff.  A.  Foster ^  tor  the  people. 

MuLLiN,  J.  The  statute  defining  the  crime  of  obtain- 
ing property  by  false  pretences  (3  R.  8.  956,  §  6, 5th  ed.^) 
reads  as  follows:  '^ Every  person  who,  with  intent  to 
cheat  or  defraud  another,  shall  designedly,  by  color  of 
any  false  token  or  writing,  or  by  any  other  &.lse  pre- 
tence, obtain  the  signature  of  any  person  to  any  Written 
instrument,  or  obtain  from  any  person  any  money,  per- 
sonal property  or  valuable  thing,  upon  conviction 
thereof,  shall  be  punished,"  &c.,  Ac. 

To  constitute  the  crime,  then,  four  things  must  concur : 

1st.  Property  must  be  obtained. 

3d.  It  must  be  obtained  by  some  false  token  or  pre- 
tence. 

3d.  It  must  be  obtained  with  the  intent  to  cheat  or 
defraud. 

4th.  It  must  be  done  designedly. 

The  indictment  in  this  case  charges  that  the  defendant, 
on,  &c.,  at,  Ac,  with  intent  feloniously  to  cheat  and 
defraud  the  Lake  Ontario  Bank  in  a  negotiation  for  a 
loan  of,  to  wit,  $10,000,  did  then  and  there  feloniously, 
unlawfully,  knowingly  and  designedly  pretend  and 
represent  to  the  cashier  of  said  bank  that  the  firm  of 
which  the  defendant  was  a  member  were  then  owners  of 
fourteen  canal  boats ;  that  they  were  all  first-class  boats ; 
that  four  of  them  were  new,  having  come  out  in  1869  ; 
that  said  firm  had  given  no  mortgages  upon  said  boats, 
or  any  of  them ;  and  that  they  were  all  unincun^bered ; 
that  no  mortgage  had  ever  be^n  upon  any  boat  of  the 
said  firm;  that  the  entire  amount  of  the  indebtedness 
and  liability  of  said  firm  was  $36,100,  to  certain  persons 
named.  The  indictment  further  charged  that  the  cashier 
of  said  bank,  having  authority  to  loan  the  moneys  of 
said  bank,  believing  said  false  pretences,  and  being  de- 
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ceired  thereby,  was  indneed  by  reason  thereof  to  loan, 
and  did  loan,  to  wit,  $10,000  of  the  moneys  of  said 
bank,  to  said  firm,  and  that  said  Higbie  did  designedly, 
feloniously,  unlawfully,  falsely  and  knowingly  receive, 
borrow  and  obtain  for  said  firm,  from  said  bank,  the 
sum  of,  to  wit,  $10,000,  the  property  of  said  bank,  by 
means  of  said  false  pretences,  and  with  intent  feloni- 
ously to  cheat  and  defraud  said  bank  of  said  money. 
The  indictment  proceeds  to  negative  the  several  repre- 
sentations, and  alleges  that  the  defendant  knew  them  to 
be  &lse,  when  he  made  them ;  and  that  by  means  thereof 
said  defendant  procured  the  said  loan. 

All  the  matters  required  by  the  statute,  to  constitute 
the  offence,  are  clearly  and  distinctly  charged  in  this  in- 
dictment, and  if  any  other  averments  are  nece8S9,ry,  in 
order  to  make  a  valid  indictment,  it  must  be  by  reason 
of  the  decisions  of  the  courts  giving  construction  to  the 
statute,  or  by  reason  of  some  rule  of  the  common  law, 
which  controls  the  form  of  the  indictment. 

The  crime  of  obtaining  money  by  pretences  such  as 
are  declared  criminal  by  our  statute,  was  unknown  at 
common  law:  (3  Chitty^s  Or.  Lcm^  994.  People  v. 
Babcocky  7  John.  201.  People  v.  MiUer^  14  id.  871. 
People  V.  Stone,  9  Wend.  182.) 

When  the  offence  is  created  by  statute,  as  a  general 
role  an  indictment  is  sufficient  which  describes  the 
offence  in  the  language  of  the  statute.  {People  v.  Tay- 
lor, 8  Denio,  91.) 

Chitty  in  his  Criminal  Law  (vol.  3,  p.  999,)  lays 
down  the  following  requisites  of  an  indictment  under 
the  English  statutes,  which  are  substantially  the  same 
as  ours :  Ist.  The  false  pretences  must  be  set  forth  with 
great  accuracy.  2d.  The  intent  to  cheat  should  be 
stated  in  every  material  part  of  the  indictment.  3d.  The 
property  which  the  defendant  obtained  should  be  stated 
accurately.    4th.  The  owner  of  the  property  obtained 
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should  be  aocurately  described.  6th.  The  pretences 
must  be  negatived. 

Bwrhou/r^  in  his  Criminal  Law  {p.  IX!,)  adopts  the 
same  rules.  {See  also  Archbold^s  Criminal  Pleadings^ 
276,  <fic.)  Indeed  all  the  precedents  in  the  books  con- 
form to  the  forgoing  rules.  {WJiart.  Crim.  LaWy 
689,  &c.) 

It  seems  to  me  that  the  indictment  in  this  case  con- 
forms to  the  statute,  and  to  the  precedents  which  have 
been  adopted  under  it,  or  under  others  substantiaUy 
like  it,  and  which  have  been  long  in  use  and  recognized 
as  valid  and  sufficient 

It  is  insisted,  by  the  defendant's  counsel,  that  the  in- 
dictment is  defective  because  it  does  not  appear,  by  it, 
that  the  bank  was  or  could  have  been  defrauded.  The 
allegations,  if  true,  do  not  show  the  firm  responsible, 
and  if  false,  do  not  show  it  irresponsible.  By  this  prop- 
osition I  understand  the  counsel  to  insist  that  it  should 
be  alleged,  in  the  indictment,  that  the  person  from  whom 
the  property  was  obtained  was  defrauded,  or  such  facts 
and  circumstances  should  be  alleged  as  to  show  that  the 
act  done  by  the  defendant  necessarily  tended  to  defraud 
him.  In  this,  I  think,  the  counsel  is  mistaken.  The 
statute  offence  is  complete  when  the  accused  has  ob- 
tained the  property  of  another  designedly,  with  intent 
to  defraud  him.  The  crime  is  complete  when  the  prop- 
erty is  obtained ;  and  it  is  not  necessary  to  wait,  a  mo- 
ment, to  see  whether  the  party  from  whom  the  property 
is  obtained  will  be  defrauded. 

When  property  is  obtained  on  credit,  by  false  and 
fraudulent  representations,  how  could  it  be  ascertained, 
until  the  credit  had  expired,  whether  the  debt  would  or 
would  not  be  paid  %  In  such  cases,  criminal  responsi- 
bility must  depend  on  the  ultimate  payment  or  non- 
payment of  the  debt.  The  statute  has  established  no 
such  test,  nor  prescribed  any  such  condition  of  liability. 

The  object  of  the  statute  under  consideration  was  to 
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enforce  the  observance  of  good  faith  in  business — to 
compel  each  party  to  a  contract,  if  he  makes  representa- 
tions which  are  calculated  to  induce  the  other  to  put 
confidence  in  them  and  to  part  with  his  property,  rely- 
ing upon  their  truth,  to  be  sure  they  are  true ;  and  if 
not  true,  and  they  were  designed  to  cheat  the  other,  he 
should  be  instantly  liable  to  indictment  and  punishment 
for  such  false  and  fraudulent  representations. 

In  order  to  ascertain  whether  the  accused  is  liable, 
we  have  only  to  ascertain,  Jlrsty  whether  he  made  rep- 
resentations which  were  calculated  to  induce  a  prudent 
man,  relying  upon  them,  to  part  with  his  property; 
secondy  whether  the  injured  party  did  part  with  his 
property,  relying  on  them ;  third,  whether  such  repre- 
sentations were  false  and  known  to  be  so,  to  the  person 
making  them ;  and,  J^th,  whether  the  accused  designed 
to  cheat  and  defraud.  • 

The  question  of  the  responsibility  of  the  firm  for 
which  the  defendant  was  acting  was  no  more  essential, 
in  this  case,  than  was  the  responsibility  of  Herrick,  in 
The  People  v.  Herrick,  (13  Wervd.  87.)  In  that  case  the 
prisoner  had  obtained  the  signature  of  the  complainant 
to  a  promissory  note  by  the  f^se  pretence  that  he  had 
money  in  the  hands  of  one  Squier.  The  inquiry  was 
made  of  the  complainant,  on  the  trial,  what  his  reasons 
were  for  not  considering  the  prisoner  responsible,  when 
the  note  was  given.  This  was  objected  to,  by  the  pris- 
oner's counsel,  and  the  chief  justice,  in  delivering  the 
opinion  of  the  court,  says:  "The  important  facte  were, 
whether  a  false  representation  was  made,  and  whether 
the  witness,  relying  upon  %  signed  the  note.  If  the 
signature  to  the  note  had  been  obtained  by  any  other 
means  than  the  false  representation,  then  this  offence 
was  not  committed.  If  the  witness  had  relied  not  upon 
the  representation  of  the  money  in  Squier' s  hands,  but 
upon  anything  else,  as  upon  the  prisoner' s  general  re- 
sponsibility,  then  the  defendant  was  not  guilty." 


V 
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In  that  case  the  inqairy  as  to  the  prisoner's  responsi- 
bility was  gone  into.  In  regard  to  it,  the  learned  jastioe 
says:  "The  object  of  this  evidence  could  be  no  other 
than  to  create  a  belief  that  the  witness  relied  upon  the 
prison^  s  general  responsibility,  and  not  upon  the  i>ar- 
tlcular  fund  supposed  to  be  in  the  hands  of  Squier." 

The  solvency  or  insolvency  of  the  prisoner,  then,  has 
nothing  to  do  with  the  offence,  unless  the  representation 
is  in  relation  to  responsibility.  And  as  no  allegation  on 
that  subject  is  necessary,  or  proper,  the  defrauding  the 
party  injured,  mentioned  in  the  statute,  must  relate  to 
something  besides  the  want  of  ability  of  the  prisoner  or 
other  person  to  pay  for  the  property. 

In  the  case  last  cited,  the  same  learned  justice  shows 
what  it  is  necessary  to  prove  in  order  to  establish  the 
fraudulent  intent  mentioned  in  the  statute.  He  says, 
(page  91  :)«"It  was  true  that  the  testimony  of  N.  Her- 
rick  sustained  the  indictment.  It  was  also  correct  to 
say  that  the  proof  of  the  false  representation  was  suffi- 
cient evidence  of  a  fraudulent  intent ;  the  latter  was  the 
natural  and  legal  consequence  of  the  former.  The  in- 
tent is  inferred  from  the  fact ;  and  if  it  was  possible  that 
there  could  be  a  false  representation  with  an  innocent 
intent,  the  defendant  should  have  shown  it" 

It  seems  to  me,  therefore,  that  it  was  not  necessary  to 
allege  or  show,  in  the  indictment,  the  mode  or  manner 
in  which  the  bank  might  or  could  be  defrauded,  other- 
wise than  by  alleging  that  the  defendant  made  repre- 
sentations which  were  calculated  to  deceive  a  prudent 
man,  and  that  such  representations  were  false,  and 
known  to  be  so  when  ma4e,  and  that  the  property  was 
parted  with  upon  the  strength  of  them. 

It  is  said  that  the  value  of  the  canal  boats  is  not  al- 
leged, and  it  does  not  appear,  therefore,  whether  the 
cashiet  relied  upon  them  as  the  basis  of  credit.  They 
may  have  been  worth  but  a  small  sum,  and  hence,  even 
if  unincumbered,  not  security  for  tlie  loan,  which  any 
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pradent  man  should  rely  upon.  To  this  I  answer,  that 
the  question  is  not  whether  the  cashier  relied  solely  on 
the  representation,  but  whether  it  had  an  influence  in 
inducing  the  credit 

Again,  the  question  is  not  whether  the  representation 
was  such  as  to  induce  credit  from  a  very  careful  man, 
but  whether  it  was  such  as  would  influence  a  prudent 
and  careful  man ;  not  whether  the  representations,  if 
scanned  and  scrutinized,  might  not  excite  the  suspi- 
cions of  one  searching  for  defects  in  them>  but  whether 
they  were  calculated  to  impose  ui)on  a  prudent  busi- 
ness man. 

If  a  representation  is  made  to  a  merchant  in  New 
York  by  one  residing,  or  pretending  to  reside,  in  Syra- 
cuse,  that  he  is  the  owner,  in  that  city,  of  five  stores  free 
from  incumbrances,  and  the  former  sells  the  latter 
goods,  is  he  guilty  of  weakness  or  folly  in  assuming 
that  five  stores  are  of  some  considerable  value  and  would 
form  the  basis  of  credit  to  a  considerable  amount  I  It 
seems  to  me  that  any  man  to  whom  it  was  represented, 
by  another,  that  he  was  the  owner  of  fifteen  unincum- 
bered canal  boats  had  the  right  to  infer  that  th^  were 
of  value ;  and  for  the  purposes  of  the  question  it  is  im- 
material how  great  the  value  of  the  boats  might  be. 
The  representation  was  calculated  to  impose  upon  the 
cashier  ;  it  is  averred  that  he  relied  upon  it ;  that  it  was 
false,  and  the  bank  has  been  cheated.    This  is  enough. 

Th^  representation  made  was  that  the  boats  were  un- 
incumbered ;  it  is  not  true.  Whether  or  not  the  bank 
'  is  no  worse  off,  by  reason  of  the  mortgages,  is  not  the 
question.  Unincumbered  property  is  worth  more  than 
incumbered;  the  boats  were  not  unincumbered;  the 
law  presumes  the  fraudulent  intent,  which  is  the  essence 
of  the  crime. 

Can  it  be  possible  that  the  public  prosecutor  must,  in 
his  indictment,  aver  and  show  how  the  party  is  injured 
by  each  and  all  of  the  representations  which  are  alleged 
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to  be  false  t  That  he  must  show,  in  this  case,  that  each 
mortgage  was  duly  executed,  delivered,  filed  and  re- 
corded so  as  to  make  them  valid  liens  on  the  property } 
If  so,  it  is  more  of  a  task  to  prepare  an  indictment, 
in  cases  of  &Ise  pretences,  than  has  been  supi)osed. 
Whether  or  not  it  will  be  incumbent  on  the  public 
prosecutor  to  prove  the  mortgages  to  have  been  filed 
and  recorded,  it  is  not  necessary  to  decide ;  but  I  am 
quite  clear  there  is  no  rule  of  criminal  pleading  which 
requires  the  district  attorney  to  do  more  than  to  allege 
that  the  property  was  incumbered  by  mortgages. 

I  have  already  said  all  that  I  deem  it  necessary  to  say 
as  to  the  necessity  of  alleging  that  the  firm  were  or  were 
not  responsible.  No  representation  was  made  on  that 
subject ;  it  forms  no  element  of  the  crime,  and  all  al- 
legations in  relation  to  it  would  be  irrelevant  and 
improper. 

I  can  find  no  authority  which  requires  that  all  the 
representations  upon  which  it  is  averred  the  cashier 
relied  should  be  n^atived.  Such  a  rule  would  exclude 
from  punishment  all  those  who  should  incorporate  a 
single  truth  with  the  jblsehoods  by  which  the  injured 
party  was  defrauded. 

It  is  urged  that  the  amount  of  money  obtained  should 
have  been  positively  alleged ;  that  it  is  not  sufficient  to 
state  it  under  a  videlicet  In  The  People  v.  Stetson^  (4 
Barb.  161,)  the  defendant  was  indicted  for  obtaining 
from  the  complainant  a  silver  watch  by  false  pretences. 
The  value  of  the  watch  was  not  alleged.  The  only  aver- 
ment was  that  it  was  a  valuable  thing ;  and  the  court 
held  that  it  was  not  necessary  to  allege  that  the  prop- 
erty was  of  any  particular  value.  A  positive  averment 
is  only  necessary,  in  those  cases  where  value  is  an  in- 
gredient in  the  offence,  as  in  grand  and  petit  larceny. 
When  the  value  must  be  positively  averred,  the  videlicet 
will  not  relieve  the  prosecutor  from  making  such  proof ; 
nor  will  its  absence  make  it  necessary  to  prove  the  value 
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to  be  the  amount  alleged,  when  it  woold  not  be  neoes- 
sary  if  the  mddicet  had  been  used.  (1  OAUty's  Orim. 
Law,  226-7.) 

For  these  reasons,  I  think  the  indictment  is  sufficient 
in  form ;  and  the  motion  to  quash  must  be  denied. 

Allek,  J.,  concurred. 

MoBGAK,  J.,  dissented. 

Motion  denied. 

[ONONBAaA  Gknkbal  Tum,  January  1,  1861.    AUm,  MuOm  and  Morgan, 
JuBtioea.] 
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Laibb  v8.  Taylob. 

To  entitle  the  plaintiff  to  reoover  in  an  acUon  for  malicious  prosecution  he 
most  eetabliah,  Ist.  That  he  was  prosecuted  by  Uie  defendant;  2d.  That 
such  prosecution  has  been  terminated  in  the  plaintiff's  favor ;  Sd.  That  it 
was  malicious;  and  4th.  That  it  was  without  probable  cause. 

Advice  of  counsel  will  not,  of  itself,  protect  a  client  from  the  imputation  of 
malice.  To  give  it  that  effect,  the  question  must  be  one  of  law,  or  some 
legal  principle  must  be  involved,  in  order  to  a  proper  decision  of  wh^h  the 
law  applicable  to  the  question  must  be  ascertuned.  « 

The  qnestion  of  malice  is  for  the  jury,  and  not  for  the  court  If  the  jury  be- 
lieve that  the  question  submitted  was  so  far  one  of  law  that  it  was  proper  to 
submit  it  to  counsel,  and  that  the  defendant  acted  in  good  faith  on  the  advice 
given  him,  it  is  their  province  to  hold  mailed  not  proved. 

Property  having  been  stolen  from  the  defendant,  he  applied  to  a  justice  for 
process  to  obtain  postession  of  it,  at  the  same  time  declaring  himself  satis- 
fied that  it  was  not  stolen  by  the  plaintiff,  for  the  reason  that  the  latter  was 
away  from  home  the  night  it  was  stolen.  He  subsequently  called  again  upon 
the  justice,  and  swore  to  his  belief  that  the  plaintiff  stole  the  property,  giv- 
ing no  reason  for  his  change  of  opinion,  other  than  the  advice  of  counsel, 
given  upon  the  defendant's  statement  of  the  fiicts  to  him.  HtUd^  that  the 
prosecution  of  the  plaintiff  for  larceny  was  malicious. 

The  probable  cause,  the  want  of  which  is  required  to  be  proved,  in  actions  for 
malicious  prosecution,  relates  to  the  cause  for  instituting  the  prosecution — 
probable  cause  for  believing  the  accused  guilty  of  the  offence  imputed  to  him. 

Hie  defendant  knew  that  it  was  physically  imirassible  for  the  ]t1aintiff  to  have 
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stolen  his  property,  at  the  time  it  was  lost  While  it  waa  poadbte  for  the 
plaintiff  to  have  gone  from  SyFacuae,  where  he  profeaaed  to  be  spending  the 
night,  to  a  place  seyeral  milee  distant,  and  there  taken  the  property,  yet  the 
defendant  did  not  believe  that  he  left  Syracuse,  and  made  no  such  sugges- 
tion, at  any  stage  of  the  proceedings.  Hdd  that  this  fact  overcame  the  pre- 
snmption  of  guilt  ariafaig  Ik^m  poaaeaaion ;  and  left  no  shadow  of  ground  for 
charging  the  plaintiff  with  taking  the  property. 

APPEAL,  by  the  defendant,  from  a  judgment  en- 
tered npon  a  verdict,  in  an  action  for  a  malicious 
prosecation  and  false  imprisonment. 

The  parties  were  residents  of  the  town  of  Elbridge,  in 
the  county  of  Onondaga,  about  twelve  or  fourteen  miles 
from  Syracuse. 

On  the  20th  of  March,  1866,  the  plaintiff  and  defendant 
went  to  Syracuse  to  attend  a  trial,  as  witnesses.  They 
remained  in  the  city  of  Syracuse  during  that  night,  and 
until  the  following  evening.  They  all  came,  and  all  re- 
turned together.  On  the  night  of  the  20th  one  Conway, 
a  man  in  the  employ  of  the  defendant,  went  by  his  di- 
rection to  Memphis,  a  village  near  the  place  of  residence 
of  the  parties,  to  meet  Taylor,  expecting  him  from  Sy- 
racuse that  night.  At  Memphis  he  hitched  his  team 
under  the  shed  and  waited  for  the  train,  but  no  one 
cam^  on  it  and  he  returned  home.  When  Conway  ar- 
rived at  home,  he  discovered  that  the  check-reins  had 
been  taken  while  the  team  was  under  the  shed.  Some 
three  or  four  months  afterwards,  in  the  month  of  July, 
Taylor  discovered,  on  a  pair  of  Laird' s  horses,  which  a 
workman  was  driving,  a  pair  of  check-reins,  which  he 
said  were  his.  He  made  no  effort  to  take  them.  On  the 
11th  of  July  the  defendant  made  an  application  to  a 
justice  of  the  peace  of  that  town  for  a  warrant  to  appre- 
hend the  plaintiff  for  stealing  these  check-reins.  At  the 
time  he  applied  for  the  warrant,  he  stated  to  the  justice, 
"  that  he  knew  Laird  did  not  steal  the  property,  because 
he  left  town  with  him  and  went  to  Syracuse,  and  they 
stayed  all  night  at  the  time  this  property  was  taken." 
Some  time  prior  to  this,  a  search  warrant  had  been  issued 
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by  the  justice,  on  the  application  of  the  defendant  herein, 
and  a  pair  of  check-reins  found  on  head-btalls  of  Laird's, 
hanging  in  plain  sight  by  an  open  door  of  his  bam, 
which  Taylor  claimed  were  his  long  lost  ones,  and 
which  the  justice  gave  up  to  him,  though  no  other  per- 
son beside  the  defendant  and  his  father  could  identify 
them.  It  also  appeared  on  the  trial,  that  prior  to  the 
issuing  of  the  warrant  the  defendant  stated  to  Pickard, 
the  constable,  that  the  check-reins  being  found  on  Laird's 
premises,  he  was  ^ Agoing  to  arrest  him,  and  have  satis- 
faction or  some  fun,  and  bring  him  up  before  the  public." 
He  also  stated  to  the  constable,  at  the  same  time,  that 
the  justice  would  not  issue  a  warrant  without  his  swear- 
ing that  he  su8i)ected  that  Laird  stole  the  property,  and 
he  knew  he  did  not  steal  the  property,  because  he  was 
with  him  in  Syracuse  at  the  time  the  property  was  stolen, 
on  a  law  suit  It  was  proven  on  the  trial,  that  at  the 
time  of  the  loss  of  these  check-reins  Laird  was  in  Syra- 
cuse, more  than  twelve  or  fourteen  miles  away,  and  that 
Taylor  knew  he  was  there.  Subsequently,  but  on  the  same 
day,  the  defendant  claimed  he  '^had  got  more  light," 
which  was  that  he  had  seen  an  attorney  and  made  an  un- 
qualified affidavit  that  he  suspected  that  the  plaintiff 
had  stolen  and  taken  his  property.  On  the  16th  of  July 
the  plaintiff  was  arrested  and  kept  in  custody  until  the 
evening  of  the  18th,  when  he  was  acquitted  and  dis- 
charged. The  defendant  sought  to  justify  the  arrest  and 
imprisonment,  on  the  ground  that  he  proceeded  under 
the  advice  of  counsel.  There  was  no  pretence  that  the 
reins  were  ever  in  Laird's  possession,  except  the  mere 
constructive  possession  of  hanging  in  a  public  place,  in 
an  open  bam  upon  his  premises. 

When  the  plaintiff  rested,  the  defendant's  counsel 
asked  the  court  that  the  case  be  taken  from  the  jury, 
and  the  complaint  dismissed  on  the  following  grounds : 
Ist  That  the  whole  evidence  failed  to  show  a  want  of 
probable  cause.    2d.   That  the  whole  evidence  failed 
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to  Bhow  any  malice  on  the  part  of  the  defendant,  bat 
showed  that  whia^t  he  did  was  by  the  advice  of  counsel, 
after  having  fully  and  fairly  stated  his  case  to  him. 
The  court  denied  the  motion,  and  the  defendant's  coun- 
sel excepted. 

The  jury  found  a  verdict  in  &vor  of  the  plaintiff  for 
fifty  dollars  damages. 

John  MoUoy^  for  the  appellant 

Wm.  B.  MiUs,  for  the  respondent. 

By  the  Court,  Mitllin,  J.  To  entitle  the  plaintiff  to 
recover  in  this  action,  he  must  establish  four  proposi- 
tions, viz.:  Ist.  That  he  was  prosecuted  by  the  defen- 
dant. 2d.  That  such  prosecution  had  been  terminated 
in  his  (the  plaintiff' s)  fkvor.  3d.  That  it  was  malicious ; 
and  4th.  That  it  was  without  probable  cause. 

It  is  not  denied  but  he  established  the  first  two  of 
these  propositions.  And  I  think  the  other  two  are 
equally  well  established. 

1st.  Was  malice  proved)  It  was  shown  that  there 
was  a  law  suit  pending  in  the  county  court  of  Onondaga 
county,  in  which  the  parties  to  this  action  were  wit- 
nesses. This  cause  was  tried,  at  Syracuse,  in  March, 
1866.  The  witnesses  do  not  agree  whether  the  trial  was 
completed  the  same  day  it  began.  But  whether  it  was 
or  not,  is  not  very  material  as  it  is  established,  beyond 
all  doubt,  that  the  plaintiff  and  defendant  remained  at 
Syracuse  over  one  night,  and  returned  home  the  follow- 
ing day.  The  defendant  knew  the  plaintiff  stayed  at 
Syracuse  over  night,  and  it  was  during  that  night  the 
property  alleged  to  be  stolen  by  the  plaintiff  was  lost. 

When  the  defendant  first  called  on  the  justice  for 
process  to  obtain  possession  of  the  stolen  property,  he 
declared  himself  satisfied  that  it  was  not  stolen  by  the 
plaintiff ;  and  the  reason  assigned  for  so  thinking  was 
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the  fact  that  the  plaintiff  stayed  that  night  at  Syracuse. 
On  the  same  day  of  the  application  for  process,  and 
after  this  declaration  of  the  defendant's  belief  in  the 
innocence  of  the  plaintiff,  he  calls  again  on  the  justice, 
and  then  swears  to  his  belief  that  the  plaintiff  stole  his 
property.  This  evidence  made  it  necessary  for  the  de- 
fendant to  disclose  whatever  information  he  may  have 
acquired  intermediate  the  first  and  second  applications 
for  process,  which  induced  him  to  change  his  opinion. 
But  no  additional  facts  tending  to  show  the  plaintiff's 
guilt  were  discovered.  The  only  new  light  he  had  ob- 
tained was  the  advice  of  counsel  having  no  personal 
knowledge  in  regard  to  the .  matter,  and  whose  advice 
was  given  on  the  facts  stated  to  him  by  the  defendant. 
Aside  from  the  advice  of  counsel,  there  could  be  no 
room  for  doubt  but  that  the  charge  of  larceny  was  ma- 
licious. It  was  made  with  full  knowledge  that  the 
plaintiff  not  only  was  not,  but  so  far  as  the  defendant 
then  knew,  could  not  have  been,  guilty  of  taking  the 
property. 

Advice  of  counsel  will  not,  of  itself,  protect  a  client 
from  the  imputation  of  malice.  To  enable  it  to  have  that 
effect,  the  question  must  be  one  of  law,  or  some  legal 
principle  must  be  involved,  in  order  to  a  proper  decision 
of  which  the  law  applicable  to  the  question  must  be 
ascertained.  In  such  a  case,  if  the  client  acts  in  good 
faith,  upon  the  advice  of  counsel  learned  in  the  law,  he 
cannot  be  charged  with  malice. 

The  question  for  the  defendant  t^  determine  was, 
whether  the  plaintiff  took  the  property.  In  the  absence 
of  all  evidence  as  to  the  time  and  manner  of  taking, 
possession  of  stolen  property  is  presumptive  evidence 
that  the  person  in  possession  stole  it.  But  when  it  is 
known  that  the  one  in  possession  could  not  have  stolen 
it,  then  all  benefit  from  the  presumption  is  gone.  If  the 
person  making  the  charge  of  larceny  under  such  circum- 
stances desires  to  be  relieved  from  the  imputation  of 
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malice,  he  must  go  to  the  jury.  The  question  is  for 
them,  and  not  for  the  court.  If  they  believe  that  the 
question  was  so  far  one  of  law  that  it  was  proper  to  sub- 
mit it  to  counsel,  and  that  the  defendant  acted  in  good 
&iith,  on  the  advice  given  to  him,  then  it  is  their  prov- 
ince to  hold  malice  not  proved.  The  court  could  not 
pass  on  these  questions. 

The  question  of  malice  was  therefore  properly  sub- 
mitted to  the  jury. 

3d.  Was  there  a  want  of  probable  cause  proved  t 

The  probable  cause,  the  want  of  which  is  required  to 
be  proved,  in  this  class  of  actions,  relates  to  the  cause 
for  instituting  the  prosecution — ^probable  cause  for  be- 
lieving the  accused  guilty  of  the  offence  imputed  to  him. 

The  defendant  knew  that  it  was  physically  impos- 
sible for  the  plaintiff  to  have  stolen  his  property  at  the 
time  it  was  lost.  While  it  was  possible  for  the  plaintiff 
to  have  gone  from  Syracuse  to  Memphis  and  there  taken 
the  property,  yet  the  defendant  did  not  believe  that  he 
left  Syracuse.  He  never  made  any  such  suggestion,  at 
any  stage  of  the  proceedings.  This  fact  overcame  the 
presumption  of  guilt  arising  from  possession,  and  left 
no  shadow  of  ground  for  charging  the  plaintiff  with  the 
taking  of  the  property. 

The  subsequent  conduct  of  the  plaintiff,  in  reference 
to  the  property,  adds  nothing  to  the  presumption  of 
guilt,  but  does  add  weight  to  the  presumption  of  in- 
nocence. 

The  case  was  p^perly  submitted  to  the  jury,  and  the 
judgment  should  be  affbmed. 

[Onondaga  Gcnxral  Tkrii,  April  1,  1868.     Fi^iier,  MvUm  and  Morgan, 
JuBtioefl.] 
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Dbapsr  &  Cole  vs.  Sweet  and  others. 

Where  property  Is  sold  with  »  warranty,  to  be  applied  to  a  particular  use,  if  it 
be  of  such  a  nature  that  its  defects  can  be  readily  ascertained,  and  in  fact 
are  ascertained,  and  yet  the  purchaser  persists  In  nsing  it,  whereby  losses 
and  ft«p«Diw  are  incnrred,  he  does  so  in  his  own  wrong,  and  cannot  recover 
the  amoant  of  such  expenses  and  losses  as  damages  for  a  breach  of  the 
warranty. 

The  defendants  sold  to  the  plalntifls  a  quantity  of  steel,  warranting  it  to  be 
first-elaas  steel,  with  knowledge  that  it  was  to  be  nsed  to  make  oil-drills. 
The  steel  proved  unsuitable  for  that  pnrpose,  and  the  defects  in  it  were  dis- 
covered as  soon  as  the  plaintiflb  hegm  to  use  it.  Sdd  that  they  had  no 
right,  after  that,  to  go  on  making  drills  in  the  expectation  of  recovering  of 
the  defendants,  upon  the  warranty,  the  expenses  or  loss  of  profits. 

APPEAL,  by  the  defendants,  from  a  judgment  of  the 
county  court  of  Onondaga  county,  affirming  a 
Judgment  rendered  by  a  justice  of  the  peace. 
The  facts  appear  in  the  opinion  of  the  court. 


W.  H.  Q%ffoTd^  for  the  appellants. 
Wm.  J.  Houghy  for  the  respondents. 

By  the  Courts  Mulun,  J.  This  action  was  com* 
menced  in  a  justice's  courts  to  recorer  damages  sustained 
by  the  plaintiffs  by  reason  of  a  breach  of  warranty  that 
certain  steel  purchased  by  the  defendants  of  the  plain- 
tiffs was  first-class  steel,  whereas  it  was  in  fact  rotten — 
would  not  bear  a  proper  temper  to  make  it  fit  for  use- 
it  was  fire  cracked — would  not  adhere  to  iron — ^had  no 
strength  in  it,  and  was,  for  these  reasons,  of  no  use  to 
the  plaintiffs. 

The  plaintiffs  recovered,  before  the  justice,  $200  dam- 
ages, and  $16  costs. 

To  authorize  this  recovery,  the  court  must  have  found 
the  warranty  alleged  in  the  complaint,  and  a  breach  of 
it.  And  we  must,  on  this  appeal,  assume  these  findings 
of  fact  to  be  in  accordance  with  the  evidence. 

The  only  question,  then,  for  us  to  consider  is  whether 

Vol.  LXVI.  10 


6db  145 
f47apg76 


146  CASES  IN  THE  SUPREME  CX)URT. 

Draper  v.  Sweet. 

the  court  below  committed  an  error  in  awarding  dam- 
ages for  the  breach  of  the  warranty. 

The  mode  in  which  the  court  arrived  at  the  damages 
is  not  stated ;  and  we  can  only  arrive  at  it  by  ascertaining 
what  damages  the  plaintiff  was  legally  entitled  to,  and 
then  if  the  data  furnished  show  that  a  larger  amount  has 
been  allowed  them  than  the  law  allows,  we  may  be  able 
to  protect  the  plaintiffs  by  a  reversal  or  modification  of 
the  judgment.  But  if  no  data  are  furnished  by  which 
we  can  arrive  at  the  amount  of  damages,  then  the  judg- 
ment must  stand,  although  we  may  be  satisfied  that 
injustice  has  been  done. 

The  usual  measure  of  damages,  on  breach  of  warranty, 
is  the  difference  between  the  value  of  the  property  as  it 
is  warranted  to  be,  and  its  value  in  the  condition  it  is  at 
the  time  of  the  sale.  The  plaintiffs  had  of  the  defen- 
dants 446  pounds  of  steel,  which  they  kept  and  used« 
This,  at  forty  cents  per  pound,  amounted  to  .  $178  40 
They  paid,  towards  it 160  98 

Now  if  the  steel  was  actually  worthless  (and  the  evi- 
dence on  the  part  of  the  plaintiffs  would  authorize  that 
finding,)  then  the  difference  between  first-class  steel  and 
that  actually  sold  would  be  the  whole  market  value  of 
that  quality  of  st^.  This,  it  will  be  seen,  is  not  $200, 
and  is  only  $178.40.  The  excess  of  the  judgment  over 
and  above  the  market  price  is  not  authorized  by  law, 
unless  the  case  is  one  in  which  a  different  rule  of  dam- 
ages applies. 

The  plaintiffs  insist  that  as  they  informed  the  defen- 
dants of  the  use  which  they  intended  to  make  of  the 
steel,  to  wit,  to  make  oil-drills,  the  warranty  is  to  be 
treated  as  a  warranty  that  the  steel  would  be  suitable 
for  making  such  drills,  and  that  they  are,  consequently, 
entitled  to  recover  the  expenses  incurred  in  making  such 
drills,  they  proving  useless,  and  the  damages  ])aid  to 
those  for  whom  such  drills  were  made.  In  other  words, 
they  claim  to  be  entitled  to  recover  the  difference  be- 
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tween  the  valne  of  first-class  steel  made  into  drills  and 
the  value  of  the  steel  actually  delivered,  which,  for  the 
purpose  of  making  driUs,  was  utterly  worthless. 

It  is  well  settled  that  if  a  vendor  sells  property  and 
warrants  it  to  be  suitable  for  a  specific  purpose,  and  it 
is  applied  to  that  use,  and  proves  to  be,  in  whole  or  in 
part,  unfit  for  such  purpose,  he  is  liable  for  the  differ- 
ence in  value  between  the  article  as  it  actually  is,  and 
what  its  value  would  be,  if  as  represented.  And  if,  in 
the  ordinary  cpurse  of  things,  a  profit  would  have  re- 
sulted to  the  purchaser,  which  profit  has  been  lost  by 
reason  of  the  defect  in  the  thing  sold,  the  vendor  is 
liable  for  such  loss  of  profit ;  provided  the  loss  may  be 
presumed  to  have  been  in  the  contemplation  of  the  par- 
ties, as  damages  resulting  from  the  breach  of  the  war- 
ranty, {f^dssinger  v.  Ttiorvhurn^  84  N.  F.*634,  and 
cases  cited.) 

To  bring  a  case  within  this  rule,  it  must  clearly  appear 
that  the  warranty  applied  to  the  use.  It  is  not  enough 
that  the  purchaser  informs  the  seller  of  the  use  to  which 
he  intends  to  apply  the  property.  {Prentice  v.  ZHkCj 
6  DueTy  220.  Mitburn  v.  BeUoniy  34  Barh.  607.  Blan- 
chard  v.  Ely^  21  Wervd.^  342.) 

When  the  sale  is  of  property  to  be  applied  to  a  par- 
ticular use,  and  expenses  are  necessarily  incurred  in 
applying  it,  and  losses  sustained  by  reason  of  the  user, 
very  different  considerations  are  presented.  In  such  a 
case,  if  these  expenses  and  losses  are  not  allowed  as 
damages,  the  purchaser  is  subjected,  unjustly,  to  loss, 
which,  in  equity  and  good  conscience,  the  seller  ought 
to  pay.  But  when  the  property  is  such  that  its  defects 
can  be  readily  ascertained,  and  in  fact  are  ascertained, 
yet  the  purchaser  persists  in  using  it,  whereby  losses 
and  expenses  are  incurred,  he  does  it  in  his  own  wrong, 
*  and  the  law  will  not  aid  him  in  recovering  any  such 
demands. 

It  is  clearly  established  by  the  plaintiffs'  witnesses 
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that  the  defects  in  the  steel  were  discovered  as  soon  as 
they  be^n  to  nse  it  They  had  no  right,  after  that,  to 
go  on  Tna.king  drills,  in  the  expectation  of  recovering  for 
the  exi)enses,  or  loss  of  profits,  of  the  defendants.  If 
they  could  recover  for  making  drills,  they  oonld  with 
eqnal  propriety  recover  if  they  had  procured  it  to  make 
into  watch  springs,  one  pound  of  which  would  be  worth 
tons  of  nnwrought  steel. 

I  cannot  think  that  the  steel  sold  the  plaintiffs  was 
worthless ;  and  I  am  of  opinion  that  justice  would  be 
done  by  reversing  the  judgments  of  both  the  county 
court  and  the  justice,  and  thus  enabling  the  parties  to 
retry  the  cause. 

Judgment  reversed. 

[Onondaga  Gknz&al  Tkbx,  April  1,  1868.    FoHtr,  MuUin  and  Morgan, 
Jnsdoea.] 


■^ 
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XTpon  a  cash  sale  of  property,  where  it  is  not  the  Intention  of  the  vendor  to 
part  with  the  possession  of  the  property  nntil  he  is  paid  the  price  agreed 
upon,  in  money,  he  will  not  lose  title  to  the  property  hy  inadyertently 
allowing  the  purchaser  to  get  possession  thereof  without  payment 

The  defendant  applying  to  purchase  a  cow  of  the  plaintiff,  it  was  agreed  that 
the  plaintiff  should  sell  the  cow  to  him  for  $85,  and  that  he  would  deliver 
her,  at  the  house  of  the  defendant,  the  next  day.  The  plaintiff  drove  the 
animal  to  the  defendant's  house,  and  handed  to  the  defendant  the  halter  by 
which  she  had  heen  led.  The  defendant  took  the  oow  into  his  ham,  and 
hitched  her  there.  He  then  refused  to  pay  for  her.  except  by  a  note  of  the 
plaintiff's,  of  which  he  was  the  owner.  Held  that  in  the  absence  of  any 
proof  that  the  condition  for  payment  was  waived,  the  mere  handing  over  of 
the  property  to  the  defendant  In  the  expectation  of  immediate  payment  did 
not  constitute  an  absolute  delivery,  so  as  to  pass  the  title  without  payment. 

Whether  it  was  the  intention  of  a  vendor  to  deliver  the  property  purchased, 
without  compliance  with  the  condition  precedent  of  payment,  is  a  question 
of  fact  for  the  jury. 

THIS  action  was  commenced  in  a  justice's  court,  of 
Herkimer  county,  to  recover  for  the  unlawful  con- 
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tendon  of  a  cow,  the  property  of  the  plaintiff.  The 
fncts  proved  on  the  trial  were  these : 

The  defendant,  wanting  to  bay  a  oow,  applied  to  the 
plaintiff,  to  purchase  one  that  he  owned,  and  after  some 
n^^tiation,  it  was  agreed  that  the  plaintiff  shonld  sell 
the  cow  to  the  defendant  for  $86,  and  that  he  woidd  de- 
liva  her  at  the  house  of  the  defendant  the  next  day. 
On  the  next  day  the  plaintiff  drove  the  cow  to  the  de- 
fendant's  house,  and  on  arriving  there,  handed  to  the 
defendant  the  halter  by  which  she  had  been  led,  and  the 
def^idant  took  the  cow  into  his  bam  and  hitched  her 
there,  saying  ^'We  will  go  up  there  and  settle;"  and 
they  accordingly  went  to  a  butcher's  shop,  and  then  the 
defendant  said  he  had  a  note  against  the  plaintiff  that 
he  had  got  of  one  Golden.  The  plaintiff  told  him  he 
did  not  take  a  note  for  pay ;  that  he  wanted  the  money, 
and  should  take  the  cow  back.  The  defendant  said  the 
cow  was  in  his  possession ;  and  that  the  plaintiff  should 
take  her  if  he  dared.      « 

The  note  that  the  defendant  had  he  procured  from 
Golden,  under  an  agreement  to  pay  for  it  so  much  as 
he  could  afford.  The  plaintiff,  after  two  or  three  days, 
demanded  the  cow;  the  defendant  refused  to  deliver 
her.  Judgment  was  rendered  by  the  justice  in  favor  of 
the  plaintiff,  for  the  value  of  the  cow  and  costs.  From 
this  judgment  the  defendant  appealed  to  the  county 
court,  and  that  court  reversed  it.  The  plaintiff  then  ap- 
pealed to  this  court. 

S.  A  H.  Earlj  for  the  appellant. 

A.  H.  Prescotty  for  the  respondent 

By  the  Courts  Mullfet,  J.  It  is  impossible  to  read 
the  evidence  in  this  case  and  not  be  satisfied  that  it  was 
not  the  intention  of  the  plaintiff  to  part  with  the  pos- 
session of  the  cow  until  he  was  paid,  in  money,  the 
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price  which  the  defendant  agreed  to  pay  for  her.  And 
it  is  equally  certain  that  the  defendant  intended  to  get 
posseBsion  of  her  without  paying  the  money,  and  there- 
after ktep  her,  if  he  could.  If  it  be  the  law  that  the 
plaintiff  has  lost  title  to  the  (jow,  under  these  circum- 
stances, and  that  the  defendant  has  acquired  it,  it  be- 
hooves every  man  to  prevent,  at  all  hazards,  a  purchaser 
from  touching  property  sold  or  agreed  to  be  sold,  before 
the  actual  payment  of  the  price.  It  cannot  be  possible 
that  the  law  is  so  unjust  as  to  deprive  a  vendor  of  his 
proi)erty,  who  permits  the  purchaser  to  take  it  into  his 
possession  before  he  pays  the  price. 

When  the  purchaser  is  insolvent,  and  credit  is  not  con- 
templated, it  would  be  equivalent  to  a  forcible  taking  of 
his  property  without  consideration  and  against  his  will, 
to  turn  him  over  to  an  action  for  the  price.  No  rule  of 
law  is  better  settled  than  that  the  vendor  of  a  chattel 
has  a  lien  on  it  for  the  price,  when  credit  is  not  contem- 
plated. This  lien  is  lost  when  the  property  is  delivered 
to  the  purchaser  with  the  intention  of  passing  the  title. 
(3  Parsons  on  Contj  5th  ed.^  257.)  Whether  it  is  the 
intention  to  deliver  without  compliance  with  the  condi- 
tion precedent  of  payment  of  the  price,  is  a  question  of 
fact  for  the  jury.  {Fleeman  v.  McKean^  26  Barb,  474.) 
The  justice  has  found,  on  that  question,  with  the  plain- 
tiff, and  the  finding  is  fully  supported  by  the  evidence. 

In  Leven  v.  Smithy  (1  Denio^  571,)  the  plaintiffs  sold 
goods  to  the  defendants  to  be  paid  for  in  cash  on  deliv- 
ery at  the  defendants^  store.  The  goods  were  boxed  and 
taken  to  the  store.  The  defendants  offered  to  the  plain- 
tiffs' agent  a  note  made  by  the  plaintiffs  for  part  of  the 
price,  and  the  balance  in  money.  The  agent  refused  to 
receive  the  note  and  money,  saying  he  would  go  and 
consult  with  the  plaintiffs  on  the  subject.  He  went  and 
was  instructed  by  them  to  go  back  and  take  the  goods 
and  bring  them  away.  He  was  gone  from  the  defen- 
dants' store  but  a  few  minutes,  when  he  returnt»d  and 
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demanded  the  goods.  The  defendants  refused  to  deliver 
them,  and  an  action  of  replevin  was  brought.  The  cause 
was  tried  in  the  Kings  Common  Pleas,  and  there  was  a 
verdict  for  the  plaintiffs.  On  error,  the  judgment  was 
affirmed.  Jewett,  J.,  says:  "Payment  and  delivery 
were  to  have  been  simultaneous.  No  credit  was  given, 
and  there  is  no  evidence  that  the  delivery  to  the  defen- 
dants was  intended  to  be  absolute,  or  that  the  condition 
for  payment  was  waived.  And  the  mere  handing  over 
the  goods  under  the  expectation  of  immediate  payment 
did  not  constitute  an  absolute  delivery.  The  defendants, 
after  such  delivery,  held  the  goods  in  trust  for  the  plain- 
tiffs until  payment  was  made  or  waived." 

No  distinction  can  be  drawn  between  that  case  and 
the  one  before  us. 

The  advice,  given  by  the  attorney  to  the  plaintiff  was 
improperly  received.  But  it  was  wholly  unimportant, 
and  could  not  have  influenced  the  result. 

The  judgment  must  be  reversed. 

[Omokdaoa  Gxifi&AL  TxBX,  October  6,  1868.  Foaier,  Morgan  and  MuUin, 
Jastioee.] 
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Stimson  and  others  vs.  Van  Pelt,  impleaded,  &c. 

Where  two  defendants  are  sned  as  joint  debtors,  and  a  separate  liability  against 
one,  only,  is  established,  a  separate  judgment  may  be  entered  against  him. 

Where  D.  A  V.  were  sued  as  partners,  to  recover  the  price  of  goods  alleged  to 
haye  been  sold  and  delivered  to  the  firm,  the  plaintiffs  having  failed  to  estab- 
lish a  joint  liability  against  V.;  Held  that  mider  section  136,  subdivision  S, 
of  the  Code,  they  might  prove  a  separate  liability  on  the  part  of  V.,  on  the 
ground  that  he  was  in  fact  the  purchaser  of  the  goods  through  D.  as  his 
agent^  and  recover  a  separate  judgment  against  him,  if  he  was  found  sepa- 
rately liable. 

Althoi^h  this  would  seem  to  be  a  different  cause  of  action  from  that  upon  a 
liability  as  a  copartner,  yet  the  cases  authorize  the  court  to  admit  proof  of, 
and  render  judgment  upon,  the  new  cause  of  action.     Per  Mullin,  J. 

It  i«  essential,  in  order  to  bind  a  principal  by  act^i  which  Jire  relied  upon  as 
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r»1%i]i9  the  nnAufchoriied  act  of  hie  egeat^  that  be  should  here  done  the  act 
with  ftill  knowledge  that  the  agent  had  aaenmed  to  act  in  his  name  and  be- 
half, aa  hifl  agent. 

If  one  pnrehasee  goods  as  agent  fbr  another,  and  discloses  the  facts  to  the  latter, 
who  then  Teoeires  the  goods  to  his  own  oae,  without  notice  to  the  vendor, 
of  his  fepildiation,  he  shonld  be  held  to  have  ratified  the  porohaae;  or, 
rather,  he  should  be  held  to  have  converted  the  g^oods,  and  to  be  liable  for 
their  valne,  upon  an  implied  agreement  to  purchase.  The  taking  of  the 
goods  is  not,  per  m,  a  repudiation  of  the  purchase.  It  might  be  evidence  to 
go  to  the  Jury,  in  connection  with  other  facte,  to  establish  a  repudiation. 

▲b  eiception,  to  "  each  and  every  part**  of  a  ebarge,  is  too  general,  and  does  not 
entitle  the  exceptor  to  the  benefit  of  any  error  in  any  particular  ^HasQafb  or 
portion  of  it,  provided  any  part  of  it  be  correct. 

MOTION  by  the  defendant  Van  Pelt,  for  a  new  trial, 
after  a  verdict  for  the  plaintiff,  at  the  circuit. 
Exceptions  ordered  to  be  heard,  in  the  first  instance,  at 
General  Term. 

HwU  &  Oreen^  for  tiie  plaintiffs. 

ff.  V.  ffowlandy  for  the  defendant  Yan  Pelt. 

By  the  Courtj  Mullik,  J.    This  action  was  brought 
to  recover  the  price  of  a  quantity  of  goods,  alleged  to ' 
have  been  sold  by  the  plaintiffs  to  the  defendants,  be- 
tween the  23d  of  May  and  the  30th  of  July,  1866. 

The  complaint  charges  that  the  plaintiff  sold  and  de- 
livered the  goods  to  the  defendants  as  partners,  under 
the  firm  name  of  '^D.  F.  Dunham,"  doing  business  at 
Auburn,  in  this  state.  The  defendant  Dunham  did  not 
appear  in  the  action.  The  defendant  Van  Pelt  appeared 
and  answered,  denying  the  complaint. 

There  is  no  doubt  but  that  Dunham  purchased  the 
goods,  and  the  contest  on  the  trial  was  whether  he  pur- 
cUksed  as  agent  for  Dunham,  or  on  his  own  account. 
Evidence  was  given  to  establish  a  partnership  between 
Dunham  and  Van  Pelt,  but  so  slight  was  it  that  the 
court  held,  as  matter  of  law,  that  they  were  not  co- 
partners. 
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There  being  no  partnership,  Ihe  defendant  Van  Pelt 
was  entitled  to  a  judgment  of  nonsait,  unless  the  plain- 
tiffs could  prove  a  separate  liability  against  him  for  the 
goods  in  question. 

It  is  provided  by  section  136  of  the  Code,  as  amended 
in  1866,  subdivision  3,  that  if  all  the  defendants  have 
been  served,  judgment  may  be  taken  against  any  or 
either  of  them,  severally,  when  the  plaintiff  would  be 
entitled  to  judgment  against  such  defendant  or  defen- 
dants if  the  action  had  been  against  them,  or  any  of 
them,  alone. 

The  defendant  Dunham  was  served  with  the  summons 
in  the  action,  and  by  not  answering  has  admitted  his 
liability  for  the  goods  in  question,  whatever  may  be  the 
rights  or  liability  of  his  co-defen(lant. 

It  is,  of  course,  wholly  immaterial  to  Dunham  whether 
he  is  held  liable  individually,  or  jointly  with  Van  Pelt, 
except  so  far  as  he  would  be  entitled  to  contribution  in 
the  event  of  the  joint  liability  of  Van  Pelt  being  estab- 
lished. The  liability  which  he  confesses,  however,  is 
liability  as  cojyartner  with  Van  Pelt.  But  if  the  latter 
should  discharge  himself  from  all  liability,  the  plaintiffs 
would  still  be  entitled  to  judgment  against  Dunham, 
alone,  for  the  whole  debt. 

The  plaintiffs  having  failed  to  establish  a  joint  liability 
against  Van  Pelt,  the  question  is,  whethel*  they  may 
prove,  and  recover  judgment  upon,  a  separate  liability 
of  Van  Pelt  for  the  same  goods.  The  first  practical 
difficulty  in  the  way  is,  that  no  judgment  can  be  en- 
tered against  Dunham  until  the  issues  are  determined 
between  the  plaintiffs  and  Van  Pelt ;  and  when  that  is 
reached,  the  judgment  is  entered  against  both.  And 
thus  there  is  a  joint  judgment  against  both  defendants 
when  one  was  proved  to  be  alone  liable  for  the  goods. 
The  record  makes  him  liable  as  a  partner,  notwith- 
standing the  judge  held  and  decided  that  he  was  not  a 
partner. 
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The  only  ground  on  which  the  court  suggested  that 
Van  Pelt  could  be  made  liable  was,  that  he  was  in  fact 
the  purchaser  of  the  goods  through  Dunham  as  his 
agent,  either  with  authority  to  purchase,  before  the  pur- 
chase was  made,  or  by  ratification  of  the  purchase  after 
it  was  made.  This  would  seem  to  be  a  different  cause 
of  action  from  that  upon  a  liability  as  a  copartner. 
But  the  cases  authorize  the  court  to  admit  proof  of,  and 
render  judgment  upon,  the  new  cause  of  action.  In 
BruTnskiU  v.  James  (1  Kern.  294)  the  action  was  brought 
on  a  note  signed  with  the  firm  name  of  Eaglesum  &  Co. 
The  defendants  named  and  served  were  William  L. 
James  and  Eliza  Eaglesum.  The  latter  did  not  appear. 
James  appeared,  and  answered,  denying  that  he,  jointly 
with  Eliza,  made  the  ^ote,  or  that  he^  joiiiUy  with 
her,  made  the  promises  as  partner  or  otherwise.  It  was 
proved  that  the  defendants  were  husband  and  wife; 
that  James  carried  on  business  in  the  firm  name  of  Eagle- 
sum &  Co.;  and  that  his  wife's  name  was  and  is  the 
name  of  the  firm.  It  was  held,  on  the  trial,  that  James 
was  liable  on  the  note  and  that  the  wife  was  not.  The 
Court  of  Appeals  affirmed  the  judgment,  holding  that 
when  two  or  nlore  persons  are  sued  as  joint  debtors,  and 
the  plaintiff  fails  to  establish  a  joint  liability  against  all, 
judgment  may  be  had  against  one,  if  one  only  is  liable, 
or  against  such  of  the  defendants  as  are  proved  to  be 
jointly  liable.  In  the  case  cited,  the  wife  had  admitted 
her  joint  liability,  yet  she  was  held  not  liable.  In  the 
case  before  us,  Dunham  admits  a  joint  liability,  but  the 
court  held  that  he  was  not  liable.  In  the  case  cited, 
James,  although  declared  against  as  a  joint  debtor,  was 
held  separately  liable.  In  this  case,  Van  Pelt  was 
sought  to  be  charged  upon  a  joint  liability,  but  is  found 
to  be  separately  liable.  There  is  no  distinction  in  the 
cases,  except  that  a  married  woman  is  a  co-defendant  in 
the  one  and  not  in  the  other.  But  no  stress  is  laid  upon 
this  fact,  in  the  opinion  of  the  court.     The  decision  is 
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placed  distinctly  on  the'  ground  that  the  Code  has 
changed  the  common  law,  and  that  under  subdivision 
3,  of  section  186,  a  separate  judgment  may  be  entered 
against  one  of  two  defendants  sued  as  joint  debtors, 
when  a  separate  liability  against  one  only  is  established. 

It  being  proper  to  instruct  the  jury  to  find  against 
Van  Pelt  alone,  if  a  separate  liability,  only,  should  be 
established,  it  remains  oidy  to  examine  the  exceptions 
to  other  parts  of  the  charge,  and  refusals  to  charge  as 
requested. 

The  remarks  already  made  dispose  of  the  first  excep- 
tion, which  was  to  the  remark  of  the  judge  that  ^UTie 
failure  to  estoAluh  a  partnersMp  did  not  change  the 
restUt.^^  If  Van  Pelt  was  in  fact  the  purchaser  of  the 
goods  on  his  own  account,  and  the  action,  although  in 
form  joint,  could  be  maintained  against  him  alone,  then 
the  failure  to  prove  a  partnership  was  wholly  immaterial. 

The  defendants'  counsel  asked  the  judge  to  charge 
that  if  Dunham  was  the  servant  or  agent  of  Van  Pelt, 
having  no  authority  to  purchase  on  credit,  he  could  not 
purchase  on  credit  and  make  his  principal  liable.  The 
judge  replied  that  he  charged  precisely  in  that  form, 
with  the  addition  that  if  Van  Pelt  afterward  took  the 
goods  he  became  responsible.  To  which  addition  the 
defendants'  counsel  excepted. 

It  is  essential,  in  order  to  bind  a  principal  by  acts 
which  are  relied  upon  as  ratifying  the  unauthorized  act 
of  the  agent,  that  he  should  have  done  the  act  with  full 
knowledge  that  the  agent  had  assumed  to  act  in  his 
name  and  behalf  as  his  agent. 

The  court  did  not  qualify  its  instruction  by  making 
knowledge  on  the  part  of  the  principal,  that  the  goods 
were  purchased  by  Dunham  as  his  (defendant's)  agent 
necessary.  Therefore  I  think  the  instruction  was  erro- 
neous. But  it  was  correct  as  far  as  it  went,  and  if  the 
counsel  desired  the  qualification,  it  was  his  duty  to  ask 
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ibsit  it  be  made ;  and  failing  to  ask  it  I  think  he  cannot 
now  get  any  benefit  of  the  omission. 

Again,  the  instmotion  in  question  was  given  after  the 
judge  had  called  the  attention  of  the  jury  to  the  evi- 
dence which  tended  to  show,  as  he  understood  it,  that 
Dunham  had  been  carrying  on  the  auction  business 
solely  as  agent  for  Yan  Pelt,  and  that  the  purchases  of 
the  goods  in  question  were  made  as  such  agent,  but 
they  w^^  of  a  kind  which  Van  Pelt  did  not  desire  to 
deal  in,  and  which  Dunham  had  no  authority  to  pur- 
chase. When  the  goods  came  to  the  store,  or  Van  Pelt 
was  in  any  proper  manner  informed  of  the  purchase  of 
them  by  Dunham  on  his  (Van  Pelt's)  credit,  it  was  his 
duty,  at  once,  to  repudiate  the  purchase  and  return,  or 
offer  to  return,  the  goods.  His  retaining  them  with 
knowledge  of  the  manner  they  were  purchased,  was  evi- 
dence for  the  jury  upon  the  question  of  ratification; 
and  if  unexplained,  was  sufficient  to  authorize  them  to 
find  a  ratification. 

Notice  to  Dunham  that  he  repudiated  the  transaction, 
amounted  to  nothing,  especially  when  he  used  the  repu- 
diation as  a  means  of  acquiring  title  to  the  goods,  know- 
ing they  were  unpaid  for,  and  that  Dunham  was  with- 
out ability  to  pay  for  them.  The  appropriation  of  the 
goods  to  the  defendant's  use  was,  under  these  circum- 
stances, a  conversion.  The  plaintiffs  had  their  election 
to  sue  in  trover,  for  damages,  or,  waiving  the  tort,  then 
in  assumpsit  upon  an  implied  promise  to  purchase  and 
pay  for  the  goods. 

The  defendant's  counsel  requested  the  court  to  charge 
that  when  Dunham  purchased  these  goods  in  his  own 
name,  on  credit,  he  got  title  to  them,  and  Van  Pelt,  by 
afterwards  purchasing  them  of  Dunham,  got  a  title  from 
Dunham,  and  Van  Pelt  could  not  be  held  liable  to  the 
plaintiffs  for  the  price.  The  court  refused,  and  the  de- 
fendant's counsel  excepted. 

This  requt^st  assumes  a  fact  which  the  judge  had  alto- 
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getlier  reipudiated.  His  opinion  was  that  the  purchase 
was  made  solely  on  the  credit  of  Van  Pelt,  and  that 
Dunham  was  his  agent  merely,  without  any  l^al  inter- 
est in  the  goods.  If  he  was  right  in  this,  then  his  re- 
fusal to  charge  as  requested  was  right.  Had  he  been 
requested  to  submit  the  question  to  the  jury,  whether 
the  purchase  was  on  Dunham's  credit  and  for  his  ben- 
efit, and  that  if  the  jury  should  so  find,  then  to  chairge 
as  lequested,  and  he  had  refused,  he  would  have  com- 
mitted an  error  which  would  have  been  fatal  to  the  ver- 
dict. But  the  request  assumed  as  true  the  only  question 
in  the  case  which  was  strenuously  litigated,  and  called 
for  a  positive  direction  as  to  the  legal  consequences  re- 
sulting from  the  purchase. 

The  judge  submitted  it  to  the  jury  to  say  whether  the 
goods  were  purchased  by  Dunham  with  a  view  to  carry- 
ing on  business  in  defiance  of  Van  Pelt ;  whether  he  did 
not  expect  to  become  responsible  to  Van  Pelt  under  the 
contract,  and  Van  Pelt  understood  that  Dunham  had 
actually  embezzled  or  converted  the  money  to  his  own 
ufte  to  cany  on  the  business  on  his  separate  account ; 
and  if  he  had  broken  up  the  arrangement  under  which 
he  held  the  auction  goods,  then  he  thought  the  defen- 
dant entitled  to  their  verdict. 

Had  this  idstruction  beeih  substantially  the  same  as 
that  requested  to  be  given,  the  counsel  might  have  asked 
the  judge  to  declare  the  law,  should  they  find  the  facts 
as  stated  by  the  judge.  But  they  are  not  at  all  alike. 
Hence  the  request  should  have  been  to  submit  the  ques- 
tion of  fact  as  the  counsel  claimed  it  should  have  been 
found,  and  then  if  found,  for  the  instruction  as  to  the 
law,  as  stated  by  him. 

I  think  he  has  lost  the  benefit  of  the  request  from 
the  refusal  and  the  exception. 

The  defendant's  counsel  requested  the  court  to  charge 
that  the  act  of  purchasing  the  goods  of  Dunham  was  a 
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repudiation  of  the  purchase  of  Dunham  as  %gent  for 
him.    The  court  refused,  and  the  counsel  excepted. 

If  Dunham  purchased  as  agent  for  Van  Pelt  and  dis- 
closed  the  facts  to  the  latter,  and  he  then  received  the 
goods  to  his  own  use  without  notice  to  the  vendor  of  his 
repudiation,  I  think  he  should  be  held  to  have  ratified 
the  purchase ;  or,  to  speak  more  correctly,  he  should 
be  held  to  have  converted  the  goods,  and  to  be  liable  for 
their  value,  upon  an  implied  agreement  to  purchase. 
The  taking  of  the  goods  was  not  per  se  a  repudiation 
of  the  purchase.  It  might  be  evidence  to  go  to  the 
jury  in  connection  with  other  facts,  to  establish  a  re- 
pudiation. 

The  exception  to  "  each  and  every  part "  of  the  charge 
is  too  general,  and  does  not  entitle  the  defendant's 
counsel  to  the  benefit  of  any  error  in  a^y  particu- 
lar clause  or  portion  of  it,  provided  any  part  of  it 
be  correct. 

The  charge  is  very  imperfectly  reported.  There  are 
several  sentences  in  it  that  are  wholly  without  meaning, 
and  others  in  which  the  meaning  is  so  vaguely  expressed 
that  I  am  not  certain  I  get  the  idea  the  learned  judge 
intended  to  convey.  Taken  as  it  stands,  there  are  sev- 
eral propositions  in  it  which  I  think  could  not  be  sup- 
ported if  they  had  been  excepted  to.  STat  there  being 
no  exception,  it  must  be  held  to  be  correct 

The  defendant's  counsel  complains  that  the  judge,  in 
his  charge,  changed  the  cause  of  action  from  one  on  a 
partnership  liability  to  one  against  one  of  the  partners 
upon  an  individual  liability,  on  a  contract  made  by  one 
of  the  alleged  partners  as  agent. 

It  is  impossible  to  say  from  the  case  who  first  raised 
the  question  as  to  the  individual  liability  of  Van  Pelt ; 
nor  is  it  material  now  to  consider.  The  case  was  put  to 
the  jury  in  that  aspect,  as  it  was  competent  for  the  court 
to  do,  and  the.re  is  no  exception  to  its  being  so  sub- 
mitted.   The  court  was  not  even  asked  to  rule,  as  mat- 
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ter  of  law,  that  the  relations  of  principal  and  agent  did 
not  exist ;  nor  to  instruct  the  jury  that  Van  Pelt  was  not 
liable  in  that  character. 

»  The  evidence  on  which  to  predicate  the  liability  of 
Van  Pelt  as  principal,  for  the  goods  in  question,  is,  to 
my  mind,  exceedingly  slight.  The  evidence  satisfies  me 
that  the  defendants  were  partners,  and  if  the  defendant 
was  not  chargeable  with  the  goods,  it  was  because  Dun- 
ham was  extending  the  business  to  branches  not  con- 
templated. Had  he  rested  his  case  upon  this  view  of 
the  evidence,  and  protected  himself  by  exceptions 
against  the  submission  of  any  other  question  to  the 
jury,  and  the  judge  had  submitted  the  case  as  he  has  done 
in  his  charge,  I  should  have  felt  constrained  to  say 
that  the  case  was  not  properly  presented  to  the  jury. 
But  it  is  useless  to  say  what  might  have  been  done. 
The  rights  of  the  parties,  are  fixed  and  cannot  now  be 
changed. 

There  is  some  evidence  in  the  case  to  justify  the  sub- 
mission of  the  case  as  one  of  separate  liability,  and  the 
finding  of  that  fact  by  the  jury.  And  we  cannot  say 
that  the  finding  is  either  without,  or  against,  evidence. 

The  motion  for  a  new  trial  is  denied,  with  costs,  and 
judgment  ordered  for  the  plaintiff  on  the  verdict. 

[Onondaga  GcNxaAL  Txrm,  October  6,  1868.  Foster,  Morgan  and  JfuUin, 
Juticee.] 
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UEL  Hart. 

Nellis  S.  Nelson  vs.  The  Same. 

A  note  payable  on  demand  mvst  be  demanded,  and  nottee  of  non-payment  giyeii 
to  the  indoner,  within  a  reeeonable  time  after  the  date,  in  order  to  charge 
him  aa  indorser ;  and  if  not  so  demanded  and  notice  given,  the  indoreer  ia 
discharged. 

What  is  a  reasonable  time  Ss  a  mixed  qoestion  of  law  and  faet,  in  determining 
which  the  following  oonsiderationB  may  be  taken  into  the  aooonnt^  let  The 
residence  of  the  several  partiee  to  the  paper.  2d.  Whether  the  bill  or  nota 
is  payable  with,  or  without,  interest  8d.  That  it  was  the  understanding  of 
the  parties  that  payment  was  not  to  be  immediately  demanded. 

When  parties  contemplate  a  term  of  credit,  and  a  note  payable  on  demand, 
with  interest,  is  given,  it  is  reasonable  to  presmne  that  they  intended  a  delay 
for  at  least  the  ordinary  period  at  which  bank  paper  is  drawn,  vis.,  threa 
months. 

G.  api^ied  to  G.  for  a  loan  of  |2,000.  G.  agreed  to  make  the  loan,  which  waa 
to  be  secured  by  G.'s  note  indorsed  by  H.,  at  the  same  time  saying  that  ha 
would  not  probably  want  the  money  until  the  next  winter,  and  might  not^ 
for  a  year.  G.  then  made  a  note  for  |2,000,  dated  June  26,  1867,  payable  on 
demand,  with  interest,  to  the  order  of  H.  at  a  bank,  and  procured  H.  to  in- 
dorse it,  informing  him  that  he  (G.)  could  get  considerable  time.  The  note, 
so  indorsed,  was  delivered  to  C.  A  note  of  the  same  date,  and  in  the  same 
form,  for  $ftOO,  was  made  by  G.  and  indorsed  by  H.  and  delivered  to  N., 
firom  idiom  the  money  was  obtained.  It  was  made  payable  on  demand, 
because  the  loan  was  made  for  a  short  time,  and  in  order  tliat  N.  might  get 
the  money  on  it  when  he  wanted  it  At  the  date  of  the  notee,  all  the  par- 
ties thereto  lived  in  the  same  village,  and  continued  to  live  there.  On  the 
1st  of  August,  1867,  (thirty-five  days  after  its  date,)  the  |2,000  note  was 
presented  at  the  bank,  and  payment  demanded  and  refused.  About  the  20th 
of  August  one  More  saw  H.  and  informed  him  that  he  had  called  on  G.,  had 
no  confidence  in  him,  and  wanted  the  money  on  the  $600  note.  On  the  4th 
of  September,  1867,  that  note  was  presented  to  G.,  at  the  bank,  payment 
demanded  and  refbsed,  and  notice  ^ven  to  H.  The  demand  in  this  case  was 
made  sixty-nine  days  after  date. 

Jfeld,  1.  That  on  the  evidence  and  authorities,  it  was  not  the  intention  or  un- 
derstanding of  the  parties  that  payment  should  be  demanded  immecUately, 
but  that,  on  the  contrary,  time  was  to  be  allowed  beyond  the  period  in  which 
the  law  authorixed  the  holder  to  demand  payment 

2.  That  the  delay  to  demand  and  give  notice  of  non-payment  was  not  such  aa 
to  discharge  the  indorser,  in  either  case. 

THESE  actions  were  brought  to  recover  on  two  prom- 
issory notes  made  by  the  defendant  Grosvenor, 
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payable  on  demand,  at  the  Citizens'  Bank,  to  the  order 
of  the  defendant  Hart,  with  interest,  in  the  first  entitled 
cause,  for  $2,000,  and  in  the  other  for  $500,  and  both 
were  indorsed  by  the  defendant.  Both  are  dated  Jane 
26,  1867.     Hart  alone  defended. 

«  The  facts  in  each  case  are  substantially  the  same,  and 
are  as  follows :  Grosvenor  was  cashier  of  the  Citizens' 
Bank,  located  and  doing  business  at  Fulton,  in  the 
county  of  Oswego.  Learning  that  one  Cummings  had 
$2,500  which  he  would  loan,  Grosvenor  applied  to  him 
for  a  loan  of  the  amount ;  and  after  some  negotiation 
it  was  arranged  between  them  that  the  loan  should  be^ 
made,  to  be  secured  by  Grosvenor's  note  indorsed  by 
the  defendant  Hart.  Dming  this  negotiation,  Cummings 
told  Grosvenor  that  he  would  not  probably  vrant  the 
money  until  the  next  winter,  and  might  not  for  a  year. 
Grosvenor  then  applied  to  Hart  to  indorse  for  him,  in- 
forming him  that  he  could  get  considerable  time ;  and 
Hart  consented  to  indorse  if  Grosvenor  would  secure 
him,  therefor.  The  security  required  was  given,  and 
Hart  indorsed  the  notes  in  controversy  in  these  suits. 
The  note  of  $2,000  was  delivered  to  Cummings,  and  the 
one  of  $500  to  Nelson,  the  plaintiff  in  the  second  enti- 
tled action,  from  whom  the  money  was  obtained,  thereon. 
The  note  for  $600  was  made  payable  on  demand  because 
the  loan  was  made  of  him  for  a  short  time,  and  that  he 
might  get  the  money  on  it  when  he  wanted  it.  The 
$2,000  note  was  also  made  payable  on  demand  so  th&t 
Cummings  could  get  the  money  when  he  wanted  it 

All  the  parties  to  this  paper  lived  in  the  village  of 
Fulton,  at  the  date  of  the  notes,  and  continued  to  live 
there  through  the  whole  of  the  summer  of  1867.  On  the 
1st  of  August,  1867,  the  $2,000  note  was  presented  to 
Grosvenor,  at  the  Citizens'  Bank,  and  payment  demanded 
and  refused.  About  the  20th  of  August  one  More  called 
on  Hart  and  informed  him  that  he  had  called  on  Grofr- 
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venor,  had  no  confidence  in  him,  and  wanted  the  money 
on  the  note,  of  Hart. 

In  the  second  a<^tion,  it  was  admitted  that  on  the  4th 
of  September,  1867,  the  $500  note  was  presented  to  Gros- 
venor at  the  bank,  payment  demanded  and  refused,  and 
notice  thereof  given  to  Hart. 

A  verdict  was  taken  for  the  plaintiff,  in  both  cases, 
subject  to  the  opinion  of  the  court  at  General  Term. 

Tyler  <fe  Damd,  for  the  plaintiff. 


J.  H,  Tonmsend.  for  the  defendants. 

By  the  Courts  Mullin,  J.  It  is  a  rule  of  law  per- 
fectly well  settled  that  a  note  payable  on  demand  must 
be  demanded,  and  notice  of  non-payment  given  to  the 
indorser  within  a  reasonable  time  after  the  date,  in  order 
to  charge  him  as  indorser ;  and  if  not  so  demanded  and 
notice  given,  the  Indorser  is  discharged.  (1  Parsons  an 
Cord,  217,  and  notes.  Parsons  on  Merc.  Law^  107,  awdJ 
notes.  Furman  v.  jBaskin,  2  CaineSj  869.  Sice  v.  Cun- 
ninghamj  1  Cowen,  408.  Bank  of  Utica  v.  Smedes^  3 
id.  662.  Seaver  v.  Lincoln^  21  Pick.  267.  Ranger  v. 
Oiary,  1  Mete.  369.  Meld  v.  Nickerson^  13  Ma^s.  131. 
Sylvester  v.  Crapo^  16  Pick.  92.) 

What  is  a  reasonable  time  is  a  mixed  question  of  law 
and  fact.  It  is  impossible  for  courts  to  prescribe  any 
fixed  rule  by  which  to  regulate  cases.  Every  one  must 
therefore  depend  on  its  own  circumstances.  There  are 
several  considerations  which  may  be  taken  into  the  ac- 
count in  determining  the  question  whether  or  not  de- 
mand has  been  made  within  a  reasonable  time. 

Ist.  The  residence  of  the  several  parties  to  the  paper. 
This,  it  is  obvious,  must  be  a  controlling  circumstance, 
in  every  case.  When  the  parties  reside  in  the  same 
town  or  city  it  is  obvious  that  a  much  less  time  should 
be  allowed  than  when  they  reside  in  different  counties. 
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2d.  Whether  the  bill  or  note  is  payable  with,  or  with- 
out, interest.  Parsons^  in  his  MercavUle  LaWy  107,  says : 
If  said  note  be  "  on  inter est^  this  strengthens  the  indica- 
tion that  they  (the  bills  or  notes)  were  intended  to  remain, 
for  a  time,  unpaid  or  undemanded.  Justice  Cowen,  in 
Wethey  v.  Andrews y  (3  HiUy  682,)  says :  "  Here  is  a  note 
payable  to  Vroom  on  demand  with  interest,  and  it  came 
to  his  hands,  as  we  must  intend,  some  four  or  five  weeks 
after  issued,  for  it  is  not  shown  that  he  took  it  after  that 
tune.  No  case  goes  the  length  of  saying  that  such  a 
note  is  to  be  adjudged  dishonored  so  soon  after  its 
date.  If  it  had  not  been  on  interest,  not  being  a  bank 
note,  I  should  have  thought  it  right  to  presume  that  it 
had  been  demanded  and  payment  refused,  perhaps  even 
by  the  time  when  Grimshaw  obtained  it.  But  I  think 
that  directly  the  contrary  is  to  be  presumed  in  regard  to 
this  note,  which  bore  interest.  No  one  could  under- 
stand the  paiHes  to  intend  that  these  words  meant  in- 
terest for  a  few  weeks  only ;  nor  would  the  payee  or 
purchaser  of  a  note,  ordinarily,  desire  to  take  it  on  the 
terms  of  a  payment  so  soon.  It  would  be  contrary  to 
the  general  course  of  business  to  demand  payment  short 
of  some  proper  point  for  computing  interest — such  as  a 
quarter,  half  year,  Ac.  In  the  late  case  of  Brtmgh  v. 
WhiUy  (6  Dowl.  &  Ryl.  379,)  all  the  judges  concurred, 
expressly,  in  saying  that  such  a  note  cannot  be  consid- 
ered as  dishonored  till  it  is  demanded  and  payment  re- 
fused ;  and  they  put  themselves  on  its  being  a  continuing 
note,  on  its  face."  In  3  KenPs  Com.  130,  nx>te  (3,)  it  is 
said :  ^'  But  if  a  note  payable  on  demand  provides  for, 
the  payment  of  interest,  this  will  be  regarded  as  evi- 
dence that  it  was  intended  that  the  maker  should  have 
an  extended  credit,  and  an  indorser  or  guarantor  will  be 
held  liable  accordingly."    (18  C<mn.  361.) 

3d.  That  it  was  the  understanding  of  the  parties  that 
3)ayment  was  not  to  be  immediately  demanded,  thus 
enabling  the  court  to  determine  the  question  of  what  is 
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a  reasonable  time,  as  it  was  understood  by  the  parties, 
when  the  contract  was  made.  In  the  case  of  Wethey  v. 
Andrews,  {cited  supra,)  Justice  Cowen  refers  to  the  un- 
derstanding and  intention  of  the  parties  as  a  controlling 
circumstance  in  determining  the  question  of  time. 

In  Sice  v.  Ounningham,  (1  Cowen,  409,)  Justice  Suth- 
erland says :  ''I  am  of  opinion  that  when  a  note  pay- 
able on  demand  is  made  and  negotiated  in  the  ordinary 
way,  without  any  agreeTnent  or  understanding  among 
the  parties,  as  to  the  time  when  it  ought  to  be  paid,  in 
judgment  of  law  it  ought  to  be  considered  as  due  within 
the  i)eriod  of  five  months ;  and  consequently,  if  i)ay- 
ment  is  not  demanded  of  the  maker  within  that  time, 
the  indorser  will  be  discharged.  It  is  to  be  presumed, 
from  the  fact  that  payment  may  be  immediately  de- 
manded, upon  such  a  note,  that  the  indorser  contem- 
plated a  short  credit,  when  he  put  his  name  on  it, 
and  that  was  4he  condition  on  which  he  agreed  to  be 
responsible." 

In  Van  Hoesen  v.  Van  Alstyne,  (3  Wend,  76,)  Chief 
Justice  Savage  says :  '^From  the  remark  of  the  defen- 
dant below  (the  indorser,)  that  Ciooley  (the  maker) 
would  get  into  business  again  and  pay,  it  is  evident  an 
immediate  demand  and  notice  was  not  contemplated." 

It  is  in  evidence,  in  these  cases,  that  the  maker  of  the 
notes  and  the  lenders  of  the  money  talked  about  a  time 
of  credit ;  that  the  money  was  not  to  be  called  for  im- 
mediately. And  the  maker,  in  his  conversation  with 
the  indorser,  told  him  he  was  to  have  the  money  on 
time ;  and  the  indorser,  when  notified  of  the  demand, 
complained  that  time  enough  had  not  been  allowed ; 
that  by  the  arrangement  he  was  entitled  to  more  time. 
It  is  thus  brought  home  to  the  indorser  that  an  imme- 
diate demand  was  not  intended  or  expected,  and  he 
assented  to  it. 

It  is  insisted,  by  the  defendants'  counsel  that  the  evi- 
dence of  the  negotiation  between  the  maker  of  the  notes 
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and  the  lenders  of  the  money  is  not  competent,  against 
the  defendant ;  and  that  the  effect  of  the  evidence  is  to 
alter  the  written  contracts  between  the  parties.  If  that 
was  the  effect  of  the  evidence,  or  it  could  be  permitted 
to  have  any  snch  effect,  then,  most  clearly,  it  oaght  to 
have  been  stricken  out  But  it  was  not  offered  for  the 
purpose  of  varying  the  agreement.  The  object  was  to 
show  that  an  immediate  or  early  demand  was  not  con- 
templated. Proof  of  this  fact  did  not  change  the  con- 
tract^ or  .its  legal  effect  The  legal  right  to  make  an 
immediate  demand  and  enforce  payment  remained  per- 
fect, although  the  intention  not  to  demand  in  a  year 
had  been  clearly  proved.  The  law  and  the  contract  had 
their  full  effect  when  a  reasonable  time  was  allowed  to 
the  holder  to  make  the  demand.  What  length  of  time 
should  be  the  reasonable  time  neither  the  law  nor  the 
contract  defined,  and  it  was  left  to  the  evidence  to  as- 
certain it. 

In  Story  on  ContractSy  %  870,  it  is  said :  "When  there 
is  no  agreement  as  to  the  time  when  a  contract  shall  be 
performed,  it  must  be  executed  within  a  reasonable 
time.  What  constitutes  a  reasonable  time  must  depend 
on  the  i>eculiar  circumstances  of  each  case,  and  is  a 
question  to  be  determined  by  the  jury.  Parol  evidence 
of  the  situation  of  the  parties,  and  of  their  conversa- 
tions, is  admissible  to  determine  their  intention  in  re- 
spect to  the  time  of  performance.  {EUis  v.  Thomfpson^ 
3  Mees.  &  Wels.  445.  Cocker  v.  Hemp  Manvf.  Co.^  8 
Sumner,  630.    Sewal  v.  WilMns,  2  Skip.  R.  168.") 

That  part  of  the  evidence  relating  to  the  conversations 
between  the  maker  and  the  lenders  of  the  money  is  ad- 
missible against  the  defendant  Hart,  for  the  reason  that 
the  substance  of  their  conversations  was  stated  to  Hart 
by  the  maker,  and  he  did  not  repudiate  the  understand- 
ing they  proved ;  and  his  assent,  express  or  implied, 
was  essential  to  give  the  arrangement  any  force  or  effect 
whatever. 
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On  the  evidence  and  the  authorities,  we  may  hold  that 
in  this  case  it  was  not  tBe  intention  or  understanding  of 
the  parties  that  payment  should  be  demanded  immedi- 
ately, but  that,  on  the  contrary,  time  was  to  be  allowed 
beyond  the  time  the  law  authorized  the  holder  to  de- 
mand payment.  The  question  now  recurs,  what  length 
of  time  was  the  holder  entitled  to,  before  he  was  charge- 
able with  laches  and  discharged  the  indorser  ? 

In  the  case  of  the  Salmon  note,  it  was  thirty -five  days 
from  date  of  note  to  demand.  In  the  case  of  the  Rogers 
note,  it  was  sixty-nine  days  from  date  of  note  till  de- 
mand. In  Losee  v.  DunkiTi^  (7  John.  70,)  it  was  held 
that  a  note  payable  on  demand  dishonored  so  as  to  let 
in  a  defence  against  the  payee,  in  two  and  a  half  months 
after  it  was  given.  The  court  say :  * '  There  are  no  par- 
ticulars peculiar  to  this  case  disclosed,  and  the  court 
cannot  say  it  was  erroneous  to  let  in  the  defence ;  for 
the  circumstances  of  this  case  might  have  been  such  as 
to  justify  the  conclusion  that  the  note  was  dishonored 
when  it  was  assigned."  In  Furman  v.  Hciskin^  (2 
CaineSy  S69,)  a  note  payable  on  demand  and  n^otiated 
eighteen  months  after  it  was  given,  was  deemed  dishon- 
ored. In  Sice  v.  Cunningham,  (1  Cowen,  397,)  five 
months  was  held  too  long  to  retain  a  note  without  de- 
mand, when  the  parties  reside  in  the  same  place.  The 
court  did  not  find  in  the  cases  any  which  justified  the 
holder  in  delaying  the  demand  so  long.  It  was  in  proof 
that  the  maker  of  the  note  desired  a  loan  of  a  larger 
amount,  on  a  credit  of  a  year.  The  plaintiff  agreed  to 
make  the  loan,  but  had  only  $1,000,  and  expected,  in  a 
short  time,  to  be  in  funds  to  advance  the  balance.  It 
was  agreed  that  the  note  in  suit  should  be  taken  until 
the  balance  of  the  loan  could  be  had,  and  then  another 
note  would  be  substituted.  The  indorser  was  not  a 
party  to  this  arrangement.  The  court  held  the  evidence 
of  this  arrangement  incompetent,  as  its  effect  was  to 
vary  the  contract  by  making  it  payable  at  a  future  day. 
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It  was  not  offered  or  received  for  the  purpose  of  show- 
ing what,  in  the  estimation  of  the  parties,  was  a  reason- 
able time.  The  reasoning  of  Jastice  Woodworfch  would 
seem,  at  first  blush,  to  repudiate  the  doctrine  of  several 
cases,  cited  supra ;  but  when  the  facts  of  the  case  are 
fully  understood,  there  is  no  necessary  clashing  in  the 
cases.  In  Field  v.  Nickerson^  (13  Mass,  131,)  it  was 
held  that  where  a  not^  was  not  presented  until  the  end 
of  eight  months,  it  was  too  late,  and  the  indorser  was 
discharged.  In  Sylvester  v.  Crapo^  (16  Pick.  92,)  seven 
days  was  held  not  too  long.  In  Ranger  v.  Cary^  (1 
Jfefe..369,)  one  month  was  held  not  too  long.  In  Van 
Hoesen  v.  Van  AUtyne^  (3  Wend.  76,)  the  demand  was 
made  in  a  few  weeks  after  the  note  was  transferred  to 
the  plaintiff  by  the  defendant,  who  indorsed  it,  and  in 
two  or  three  months  gave  notice  of  demand  and  non- 
payment to  the  defendant.  This  case,  it  will  be  seen,  is 
quite  similar  to  the  one  of  Salmon,  at  bar.  The  demand 
in  the  latter,  as  appears  by  the  case,  was  made  on  the 
1st  of  August,  and  notice  was  given  about  the  20th  of 
the  same  month.  Chief  Justice  Savage,  in  delivering 
the  opinion  of  the  court  in  this  case,  says:  '^ The  de- 
mand was  in  fact  ma^e  within  a  few  weeks,  and  notice 
given  within  two  or  three  months.  I  am  inclined  to 
think  tliis  was  sufficient,  under  the  circumstances,  to 
chaige  the  indorser."  The  judgment  in  the  case  was  re- 
versed on  other  grounds ;  but  the  opinion  on  the  main 
question  stands  in  full  force,  and  is  entitled  to  the 
highest  respect. 

In  Wethey  v.  Andrews,  (3  Hill,  582,)  there  was  a  de- 
lay of  four  or  five  weeks  or  more,  and  yet  it  was  held 
that  it  was  not  dishonored.  In  Sanford  v.  Mickles,  (4 
John.  226,)  the  court  held  a  note  payable  on  demand, 
and  on  which  sundry  payments  had  been  made,  rfot  dis- 
honored in  five  months,  so  as  to  let  in  a  defence. 

I  have  not  collected  all  the  cases  in  this  state  and 
Massachusetts,  bearing  on  this  question  of  what  is  a 
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reasonable  time,  in  cases  like  those  at  bar ;  bat  those 
cited  present  the  views  of  quite  a  number  of  judges  as 
to  what  was  a  reasonable  time  under  the  circumstances 
presented  in  the  several  cases. 

In  view  of  all  the  facts  and  circumstances  in  these 
cases,  I  am  of  the  opinion  that  the  delay  to  demand  and 
give  notice  was  not  such  as  to  discharge  the  indorser. 
I  concur  with  Justice  Cowen  that  where  parties  contem- 
plate a  term  of  credit,  and  a  note  payable  on  demand, 
with  interest,  is  given,  it  is  reasonable  to  presume  that 
they  intended  a  delay  for  at  least  the  ordinary  period 
at  which  bank  })aper  is  drawn ;  viz.  three  months.  And 
as  the  longest  period,  in  either  of  these  cases,  is  less 
than  that,  I  think  the  indorser  is  not,  and  ought  not  to 
be  hdid,  discharged. 

The  demand  made  by  Cummings,  on  the  $2,000  note, 
on  the  1st  of  August,  was  sufficient.  A  demand  was  in 
fact  made,  and  was  never  withdrawn  or  revoked.  The 
only  circumstance  relied  on  to  impair  the  demand  is  the 
fact  that  Cummings  promised  the  maker  to  call  and  see 
him  again,  in  answer  to  an  application  for  longer  time. 
This  answer  can  only  be  construed  to  mean  that  he 
would  take  the  proposition  into  consideration,  and  give 
him,  at  some  early  day,  an  answer.  He  was  not  asked  to 
withdraw  or  abandon  the  demand,  in  terms,  l^e  prop- 
osition, if  accepted,  would  of  course  amount  to  that 
But  it  wants  that  element,  and  until  it  is  incorporated 
into  the  case,  the  demand  must  be  held  valid. 

I  think  judgment  should  be  rendered  in  favor  of  the 
plaintiff,  on  the  verdict,  in  each  case. 

Judgment  accordingly. 

[OaospAeA  GwrsEAL  Teem,   April  6,  1868.     Baean,    Mnllm    and    AUm, 
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An  action  for  a  fraudulent  warranty  was  maintainable  at  the  oonunon  law,  and 
it  has  been  held  to  be  maintainable  under  the  Code.  And  if  an  action  will 
lie  for  a  fraudulent  warranty,  a  oonnter  claim,  by  way  of  defence,  for  the 
same  matter,  must  be  miuntainable. 

At  common  law,  a  purchaser  of  goods  could  recover  damages  for  a  breach  of 
the  warranty,  if  he  iiniled  in  proving  the  fraud.  And  damages  for  a  breach 
of  warranty  may  now  be  recoyered,  under  an  answer  setting  up  a  counter 
claim  by  reason  of  a  breach  of  a  fraudulent  warranty. 

To  make  a  vendor  responsible  upon  either  a  warranty  or  a  fidse  representation, 
it  most  be  established  thai  the  warrant  was  given,  or  the  representation 
made,  of  the  extstenoe  of  some  quality,  or  the  absence  of  some  defect,  (Jiat 
would  enhance  the  value  of  the  property,  and  be  calculated  to  induce  the 
purchaser  to  buy.    In  other  words,  it  must  be  material. 

The  complaint  or  answer  should  set  out  the  warranty  or  representation ;  and 
neither  can  regularly  be  proved,  if  noVaUeged.  But  if  no  objection  is  made, 
the  party  alleging  the  warranty  or  fraud  may  prove  other  and  different  ones 
from  those  alleged,  and  he  will  be  entitled  to  have  the  pleading  amended,  so 
as  to  make  it  conform  to  the  proof. 

A  warranty  is  an  affirmation  by  the  seller  that  the  property  proposed  to  be 
sold  belongs  to  him,  or  is  of  the  description  or  quality  alleged.  The 
allegation  must  be  made  at  or  before  the  sale;  must  be  of  something  that  is 
material,  and  calculated  to  induce  the  purchasfir  to  buy.  It  must  not  be 
mere  matter  of  opinion. 

When  a  vendor  represents  property  offered  for  sale  as  possessing  certain  im- 
portant qualities  whereby  it  is  rendered  more  valuable,  and  by  reason  of 
which  the  purchaser  is  induced  to  buy,  and  it  turns  out  that  the  property 
does  not  possess  those  qualities,  the  representation  thus  made  is  fraudulent ; 
and  the  purchaser,  to  establish  the  fr«ud,  need  not  prove  that  the  vendor 
knew  that  the  representation  was  false,  when  made. 

There  is  no  distinction  between  a  warranty  and  a  fraudulent  representation. 

It  ia  not  neceesary,  ordinarily,  to  use  the  words  "fraud*  or  "fraudulent,"  in 
a  pleading;  it  is  enough  if  equivalent  words  are  used — ^words  which  clearly 
impute  fraud.  But,  as  in  actions  for  fraudulent  representations  there  are 
cases  in  which  proving  the  representations  does  not  establish  fraud,  it  be- 
comes necessary,  in  such  cases,  to  charge  distinctly  that  the  representations 
were  fr«udnlent  as  well  as  false.  ' 

Daring  a  negotiation  between  the  plaintiff  and  defendant,  for  the  sale  by  the 
former  to  the  latter  of  a  quantity  of  rhubarb  plants,  known  as  wine  plants, 
the  plaintiff  told  the  defendant  that  he  had  been  in  the  business  of  miilring 
wine  from  plants  of  that  kind,  and  had  been  offered  |2  per  gallon  for  his 
wine ;  that  there  were  500  roots,  and  each  hill  would  yield  a  gallon  of  wine ; 
that  the  rhubarb  would  make  better  wine  than  grape  wine;  that  he  had 
tested  the  making  of  wine  from  the  plants,  and  knew  tliere  was  no  mistake ; 
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that  it  WS8  just  as  he  had  told  the  defendant,  ffdi  that  although  the  plun- 
tiff  did  not  say  he  warranted  the  roots  to  be  roots  of  the  wine  pUnt>  the 
representations  made  amounted  to  a  warranty,  both  of  kind  and  quality. 
That  at  all  events,  the  question  whether  there  was  a  warranty  should  haye 
been  submitted  to  the  jury.  Moboan,  J.,  dissented. 
Held,  al90,  that  the  repreeefktations,  being  alleged  and  proved  to  be  false,  were 
fraudulent. 

MOTION  by  the  defendant  for  a  new  trial,  upon  a 
case  and  exceptions  directed  to  be  heard  at  a 
General  Term  in  the  first  instance. 

The  action  was  brought  upon  a  promissory  note  given 
by  the  defendant  for  the  purchase  price  of  five  hundred 
rhubarb  plants  sold  by  the  plaintiff  to  the  defendant. 

The  answer  alleged  that  the  plaintiff  represented  and 
vrarranted  that  these  planto  were  wine  plants,  and  were 
not  the  ordinary  rhubarb  or  pie-plant,  and  that  said 
plants  were  valuable  for  wine  producing  purposes,  and 
would  produce  a  valuable  high  fiavored  wine  in  largely 
paying  quantities,  whereas  in  truth  and  in  fact  said 
plants  were  nothing  but  the  rhubarb  or  pie-plant,  and 
would  not  produce  any  valuable  high  flavored  wine, 
nor  any  wine,  and  said  plants  were  utterly  without  value 
for  the  purpose  of  producing  wine,  for  which  sole  pur- 
pose the  plaintiff  sold  them  to  defendant,  as  the  plaintiff 
well  knew,  and  for  which  purpose  only  the  defendant 
did  purchase  said  plants,  relying  entirely  upon  the  war- 
ranty and  representations  of  the  plaintiff.  The  answer 
further  alleged  that  the  plaintiff  Varranted  and  repre- 
sented that  he  had  been  engaged  in  the  business  of 
making  wine  from  said  plant ;  that  he  had  made  wine 
in  the  quantity  per  acre  in  the  answer  set  forth ;  that 
for  what  he  had  made  he  had  been  offered  $2  per  gal- 
lon in  the  village  of  Rome,  and  could  get  $3  per  gallon 
in  the  city  of  Utica ;  which  representations  the  answer 
alleged  were  utterly  false.  The  answer  further  alleged 
that,  relying  upon  such  representations,  said  defendant 
purchased  said  plants,  and  set  them  out  upon  his  land, 
and  expended  a  considerable  amount  of  time,  labor, 
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material  and  money  in  the  effort  to  produce  wine  from . 
said  plants.  Bat  it  was  impossible  to  produce  any  wine 
of  any  value  from  said  plants.  All  of  which  the  answer 
set  up  by  way  of  recoupment  or  counter  claim. 

The  action  was  tried  at  a  circuit,  before  Justice  Mor- 
gan and  a  jury. 

Evidence  was  given  by  both  the  plaintiff  and  defen- 
dant, and  the  court  directed  a  verdict  for  the  plaintiff 
for  the  amount  claimed  in  the  complaint 

The  defendant  asked  to  go  to  the  jury,  upon  these 
questions :  1st.  That  there  is  a  warranty  and  a  breach, 
to  the  defendant's  damage.  That  there  was  evidence 
upon  which  the  jury  could  find  a  warranty  and  a  breach. 
2d.  That  these  were  representations  which  were  false, 
and  known  to  the  plaintiff  to  be  false,  and  that  the  de- 
fendant relied  upon  them,  and  sustained  damage. 

The  court  refused  to  allow  the  defendant  to  go  to  the 
jury  upon  said  questions. 

To  this  ruling  and  decision  the  defendant  excepted. 

K  L.  StevenSy  for  the  appellant. 

0.  W.  White,  for  the  respondent. 

MuLLiN,  J.  This  action  was  brought  to  recover  the 
amount  of  a  note  made  by  the  defendant  and  delivered 
to,  and  held  by,  the  plaintiff.  The  making  of  the  note 
was  conceded.  The  defence  set  up  in  the  answer,  and 
insisted  upon  at  the  trial,  was  that  the  note  was  given 
for  the  price  of  a  quantity  of  rhubarb  plants,  known  as 
wine  plants,  sold  by  the  plaintiff  to  the  defendant  upon 
the  representation  and  warranty  that  said  plants  were 
wine  plants,  and  were  not  of  the  same  species  as  the 
common  rhubarb  or  pie-plant,  but  were  of  much  greater 
value,  and  of  an  entirely  different  nature  and  variety, 
and  that  these  plants  would,  in  a  single  season,  produce 
several  thousand  dollars'  worth  of  a  highly  flavored 
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wine,  to  the  acre ;  whereas,  in  tmth  and  in  &ct,  said 
plants  were  nothing  bnt  the  rhnbarb  or  pie-plant,  and 
would  not  produce  any  valuable,  high-flayored  wine, 
and  were  without  value  for  the  purpose  of  producing 
wine,  for  which  purpose  they  were  represented  and  war- 
ranted to  be  valuable,  and  purchased  by  the  defendant. 

The  plaintiff,  it  is  also  alleged,  represented  and  war- 
ranted, at  the  time  of  the  purchase,  that  said  plants 
would  yield  600  gallons  of  rich,  high-flavored  wine  to 
the  acre.    These  representations  are  alleged  to  be  false. 

This  defence  is  to  be  construed  as  setting  up,  by  way 
of  counter  claim,  damages  sustained  by  the  defendant 
by  reason  of  the  fraudulent  warranty  by  the  plaintiff  of 
the  plants  sold  to  the  defendant. 

An  action  for  fraudulent  warranty  was  maintsdnable 
at  the  common  law,  and  it  has  been  held  to  be  maintain- 
able under  the  Code.  If  an  action  will  lie  for  a  fraudu- 
lent warranty,  a  counter  claim  by  way  of  defence,  for 
the  same  matter,  must  be  maintainable. 

At  common  law  the  plaintiff  could  recover  damages 
for  a  breach  of  the  warranty,  if  he  failed  in  proving  the 
fraud,  and  I  conclude  that  the  damages  for  a  breach  of 
warranty  may  be  recovered,  under  an  answer  setting  up 
a  counter  claim  by  reason  of  a  breach  of  a  fraudulent 
warranty.  The  court  held,  after  the  evidence  was  all  in, 
that  no  warranty  was  proved. 

To  make  a  vendor  responsible  upon  either  a  warranty 
or  false  representation,  it  must  be  established  that  the 
warranty  was  given,  or  the  representation  made,  of  the 
existence  of  some  quality,  or  the  absence  of  some  defect, 
that  would  enhance  the  value  of  the  property,  and  be 
calculated  to  induce  the  purchaser  to  buy.  In  other 
words,  it  must  be  material. 

The  complaint  or  answer  should  set  out  the  warranty 
or  representation,  and  neither  can  regularly  be  proved  if 
not  alleged.  But  if  no  objection  is  made,  the  party 
alleging  the  warranty  or  fraud  may  prove  other  and  dif- 
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ferent  ones  from  those  alleged,  and  lie  will  be  entitled 
to  have  the  pleading  amended,  so  as  to  make  it  conform 
to  the  proof. 

The  mling  of  the  court  was  not  that  a  warranty  was 
not  alleged,  but  that  none  was  proved.  Let  us  examine 
the  evidence,  briefly,  in  order  to  see  whether  the  judge's 
ruling  was  correct. 

The  defendant  testified  that  he  knew  nothing  about 
the  rhubarb  wine  plants,  and  so  told  the  plaintiff ;  that 
the  plaintiff,  during  the  n^otiation  for  the  sale,  told 
him  *that  he  had  been  in  the  business,  and  had  been 
offered  $2  per  gallon  for  his  wine,  in  Rome.  There  were 
600  roots,  and  each  hiU  would  yield  a  gallon  of  wine ;  that 
it  (the  rhubarb)  would  make  better  wine  than  grape  wine, 
and  the  plant  was  better  than  the  grape-vine.  He  said 
he  tested  it  (making  wine  from  the  plants,)  and  knew  there 
was  no  mistake ;  it  was  just  as  he  told  the  defendant. 

The  warranty,  if  any,  was  of  the  kind  and  quality  of 
the  rhubarb  roots  sold.  A  warranty  is  an  affirmation 
by  the  seller,  that  the  property  proposed  to  be  sold  be- 
longs to  him,  or  is  of  the  description  or  quality  alleged. 
The  allegation  must  be  made  at  or  before  the  sale ;  must, 
as  I  have  already  said,  be  of  something  that  is  material 
and  calculated  to  induce  the  purchaser  to  buy ;  it  must 
not  be  mere  matter  of  opinion. 

The  plaintiff  did  not  say  he  warranted  the  roots  to  be 
roots  of  the  wine  plant,  but  he  did  aver  that  they  yielded 
better  wine  than  the  grape,  and  they  were  better  than 
grapes,  and  he  was  offered  $2  per  gallon,  at  Rome,  for 
it.  Stronger  language  could  not  well  be  used,  as  to  the 
quality  of  the  roots  and  of  their  product.  He  claimed 
to  have  planted  them,  and  made  from  the  plants  pro- 
duced by  them  wine  for  which  he  was  offered  the  price 
named.  I  think  the  language  of  the  plaintiff,  testified 
to  by  the  defendant,  was  a  warranty  both  of  kind  and 
quality.  At  all  events,  the  question  whether  it  was  a 
warranty  should  have  been  submitted  to  the  jury. 
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The  learned  judge  remarked,  in  disposing  of  the  case, 
that  it  was  very  doubtful  whether  fraud  was  set  up  in 
the  answer ;  and  as  he  refused  to  submit  the  question 
of  fraud  to  the  jury,  he  must  have  held  that  none  was 
proved. 

The  words  fravd^  or  fraudvleTvt^  are  not  contained 
in  t}ie  answer ;  and  if  one  or  the  other  is  essential  to  a 
complaint  or  answer  in  which  fraud  is  relied  upon  as  a 
ground  of  recovery  or  defence,  then  this  answer  is  de- 
fective, and  fraud  is  not  charged  in  it. 

The  question  is  again  presented  whether,  when  a 
vendor  represents  property  offered  for  sale  as  possessing 
certain  important  qualities  whereby  it  is  rendered  more 
valuable,  and  by  reason  of  which  the  purchaser  is  in- 
duced to  buy,  and  it  turns  out  that  it  does  not  possess 
the  qualities  which  the  vendor  represents  it  to  possess, 
the  representation  thus  made  is  fraudulent ;  or  whether 
the  vendee,*  to  establish  the  fraud,  must  prove  that  the 
vendor  knew  that  the  representation  was  false,  when 
made. 

That  a  representation  is  fraudulent  when  it  is  known 
to  be  false  at  the  time  it  is  made,  is  too  plain  a 
proposition  to  require  argument  or  authority  to  sup- 
port it.  If  the  representation  was  known  to  be  true 
when  made,  it  cannot  contain  the  only  element  essen- 
tially necessary  to  render  it  fraudulent— falsity. 

The  only  other  alternative  that  could  by  possibility 
occur  would  be  that  the  vendor  did  not  know  whether 
the  representation  was  true  or  false.  If  in  that  alterna- 
tive it  is  determined  that  the  representation  is  fraudulent 
when  it  is  proved  to  be  false,  it  follows  that  the  repre- 
sentations made  by  the  plaintiff  in  this  case  were  fraud- 
ulent because  they  were  alleged  and  proved  to  be  false. 

This  principle  was  settled  in  Bennett  v.  Jvdson^  (21 
N.  F.  238.)  That  was  an  action  at  law,  for  damages, 
for  a  false  and  fraudulent  representation  as  to  the  situ- 
ation and  condition  of  certain  lands  lying  in  another 
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state.  The  representation  was  made  by  the  defendant^  s 
agent,  and  he  had  learned  from  persons  on  whose  word 
he  could  rely  that  the  representations  wBre  true,  and  he 
believed  them  to  be  true,  when  made.  They  were  how- 
ever proved  to  be  false,  and  the  Court  of  Appeals  held 
them  to  be  fraudulent,  notwithstanding  the  intention  to 
defraud  did  not  exist. 

The  principle  thus  established  is  essentially  different 
from  that  of  the  common  law  which  had  been  acted  upon 
in  this  state  up  to  the  decision  referred  to.  The  com- 
mon law  required  that  knowledge  of  the  falsity  of  the 
representation  should  be  established,  to  entitle  the 
party  alleging  the  fraud  to  recover ;  or,  when  the  rep- 
resentation related  to  matters  which  from  their  nature 
or  the  situation  of  the  parties  eould  not  be  supposed 
to  be  within  the  personal  knowledge  of  the  person  mak- 
ing the  representation,  then  an  intention  to  defraud 
must  be  established. 

The  principle  last  mentioned  is  doubtless  still  the 
law,  and  commends  itself  to  the  approval  of  all  reflect- 
ing minds. 

When  I  am  induced  to  purchase  property  by  means  of 
a  representation  by  the  seller  that  it  possesses  properties 
which  render  it  valuable,  and  it  turns  out  tliat  it  does 
not  possess  them,  I  am  as  effectually  defrauded  as  if  the 
seller  knew  he  was  cheating  me,  when  he  told  the  lie. 
To  require  me  to  prove  that  he  knew  of  the  falsity  of 
the  representation,  when  he  made  it,  is  to  afford  the 
wrong-doer  a  chance  of  escape  from  liability,  *and  de- 
prive me  of  the  right  to  recover  for  damages  actually 
sustained. 

In  the  view  of  the  law  which  I  have  endeavored  to 
put  forth,  there  is  no  distinction  between  a  warranty, 
and  a  fraudulent  representation. 

A  representation,  the  falsity  of  which  will  give  a  right 
of  action,  must  be  in  relation  to  something  which  en- 
hances the  value  of  the  property  and  induces  the  pur- 
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chaser  to  bay.  If  the  untruth  of  the  representation  is 
evidence  that  it  was  fraudnlent,  then  the  only  difference 
between  the  false  representation  and  a  warranty,  is  in. 
the  consequences  of  the  recovery  in  the  one  form  of  ac- 
tion or  the  other.  The  recovery  on  the  warranty  is  a 
recovery  in  an  action  on  contract — that  upon  a  fraud- 
ulent warranty  is  in  tort,  and  the  wrong-doer  may  be  im- 
prisoned. The  complaints  in  the  two  cases  will  differ ;  in 
the  one,  fraud  will  be  alleged,  in  the  other  not.  Fraud 
is  not  allied  in  the  answer,  in  this  case ;  hence  the 
counter  claim  is  of  the  damages  resulting  from  a  breach 
of  warranty,  and  not  from  fraudulent  representations. 

It  is  not  necessary,  ordinarily,  to  use  the  word '  ^  fraud, ' ' 
or  '^  fraudulent,"  in  a  pleading ;  it  is  enough  if  equiva- 
lent words  are  used — words  which  clearly  impute  fraud. 
But  as  in  actions  for  false  represeiftations  there  are  cases 
in  which  proving  the  representation  does  not  establish 
fraud,  it  becomes  necessary  in  such  cases  to  charge  dis- 
tinctly that  the  representations  were  fraudulent  as  well 
as  false. 

The  learned  judge  said  that  it  appeared  in  the  evi- 
dence that  the  defendant  relied  upon  the  paper  given 
him  by  the  plaintiff,  in  which  directions  were  given  as 
to  the  manner  of  planting  and  cultivating  the  roots  and 
making  the  wine,  and  representations  were  made  as  to 
the  quality  of  the  wine^  rather  than  what  was  said  to 
him  by  the  plaintiff. 

In  this  I  think  the  judge  was  mistaken.  He  was 
doubtless  led  into  the  error  by  the  evidence  of  the  de- 
fendant, who,  after  testifying  that  the  plaintiff  gave  him 
^  copy  of  the  paper,  was  asked  whether  in  purchasing 
he  relied  more  upon  it  than  upon  the  taste  of  the  wine. 
He  replied  that  he  did  not  know  that  he  relied  more  on 
one  than  the  other.  The  judge  doubtless  understood 
him  to  say  that  he  did  not  know  that  he  relied  more  on 
the  representation  than  the  paper.  The  defendant  ad- 
mitted he  had  read  the  paper,  and  the  plaintiff  assured 
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that  the  plants  would  do  better,  and  make  better 
wine,  than  the  paper  stated  they  wonld. 

The  plaintiff  became  liable  for  the  representations  on 
the  i>aper  as  well  as  those  made  verbally ;  and  in  both 
there  was  pontained  a  warranty  as  to  the  quality  of  the 
plants  sold  as  rhubarb  wine  plants.  At  all  events  it 
should  have  been  submitted  to  the  jury  whether  there 
was  a  warranty,  under  proper  instructions  from  the 
court. 

There  should  be  a  new  trial,  with  costs  to  abide  the 
event 

Bacon  and  Foster,  JJ.,  concurred. 

MoBOAK,  J.,  (dissenting.)  I  was  very  much  embar* 
lassed  upon  the  trial  of  the  action,  by  the  form  of  the 
answer  and  the  uncertainty  of  the  evidence  to  establish 
either  an  actionable  warranty  or  fraud,  and  directed  a 
verdict  for  the  plaintiff,  without  attempting  to  submit  to 
the  jury  any  particular  question  arising  upon  the  plead* 
ings  and  proofs. 

Upon  looking  at  the  answer,  I  am  unable  to  discover 
any  averment  that  the  plaintiff  knew  that  his  recommen* 
dations  or  assertions  as  to  the  wine  plants  sold  to  the 
defendant  were  false.  In  other  words,  there  is  no  aver- 
ment  of  a  sdenier^  and  I  think  I  was  right  in  refusing 
to  submit  to  the  jury  the  question  of  fraud. 

The  answer  is  remarkable  for  its  general  vagueness 
and  uncertainty  as  to  the  particular  matters  upon  which 
the  defendant  relies  to  sustain  a  warranty.  The  allega- 
tions of  a  warranty  may  be  grouped  together  as  follows : 
First,  that  the  said  plants  were  wine  plants,  and  not 
plants  known  as  rhubarb  or  pie-plant ;  secondly,  that 
they  were  of  much  greater  value ;  thirdly,  that  they 
would  produce  several  thousand  dollars  worth  of  valu* 
able  high  flavored  wine  to  the  acre ;  fourthly,  that  they 
would  produce  five  thousand  dollars  to  the  acre  and  sell 
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for  two  dollars  a  gallon,  and  would  improve  25  per  cent 
in  two  or  three  years ;  and  finally,  that  the  plaintiff  had 
been  engaged  in  the  business,  and  had  made  wine  of  the 
quality  above  mentioned,  and  had  been  offered  two  dol- 
lars a  gallon  for  it. 

On  reading  the  testimony,  I  am  unable  to  discover  any 
evidence  that  there  was  a  breach  of  the  warranty  as  to 
the  species  of  plant.  The  plants  sold  the  defendant 
were  such  as  were  known  and  designated  as  the  wine 
plants,  or  that  variety  of  the  pie  or  rhubarb  plant  which 
had  been  used  for  manufacturing  wine.  In  this  respect 
the  case  is  entirely  unlike  that  of  Pdssinger  v.  TJior- 
burn,  (34  iT.  T.  634.) 

As  to  the  productiveness  of  the  plant,  and  the  quality 
of  wine  which  it  would  make,  the  defendant  says  he  re- 
lied upon  what  the  plaintiff  told  him.  In  another  place 
he  says  he  tasted  of  the  wine,  and  relied  upon  that,  as 
well  as  upon  what  the  plaintiff  told  him.  He  had  read 
the  printed  statement,  and  he  says  in  another  place 
that  the  plaintiff  represented  the  value  of  the  plant  sub- 
stantially as  therein  recommended.  In  order  to  sustain 
this  defence,  the  evidence  should  be  sufficient  to  author- 
ize the  jury  to  find  that  the  plaintiff  warranted  that  the 
plant  would  produce  the  quantity  and  quality  of  wine 
set  forth  in  the  printed  recommendations,  and  which 
were  mentioned  by  the  plaintiff,  to  induce  the  defendant 
to  make  the  purchase ;  that  it  was  understood  by  the 
parties  that  the  plaintiff  intended  to  give  his  own  per- 
sonal warranty,  and  to  answer  in  damages  for  a  breach 
of  the  warranty.  If  the  defendant  was  satisfied  without 
requiring  a  warranty,  he  cannot  recover  upon  the  mere 
representation  of  the  quality  by  the  plaintiff,  unless  he 
can  show  that  such  representations  were  bottomed  on 
fraud.  {Chitiy  on  Con.  393.)  Thus  in  many  instances 
the  positive  representation  of  the  seller  is  not,  from  the 
nature  of  the  case,  to  be  regarded  as  a  warranty,  but 
merely  as  an  expression  of  an  opinion  on  a  matter  of 
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which  he  could  hav^  no  certain  knowledge,  and  on 
which  the  purchaser  was  equally  capable  of  forming  an 
opinion.  {Id.)  To  make  an  affirmation  at  the  time  of 
the  sale  a  warranty,  it  must  appear  to  have  been  so  in- 
tended, and  not  to  have  been  a  mere  expression  of  opin- 
ion.   {Id.  note  4.) 

In  my  opinion  there  is  no  ground  for  assuming  that 
either  party  expected  or  believed  that  the  plants  were 
sold  with  warranty.  If  the  defendant  had  requested 
the  plaintiff  to  be  amenable  in  damages  for  the  failure 
of  his  recommendations  or  the  recommendations  con- 
tained in  the  printed  certificates,  there  is  no  one  who 
can  seriously  believe  that  he  would  have  assumed  such 
an  obligation. 

I  think  the  court  have  gone  far  enough  in  sustaining 
actions  of  this  class,  and  in  some  cases  have  allowed  the 
jury  to  presume  a  warranty  from  mere  words  of  recom- 
mendation, when  it  was  quite  evident  that  no  warranty 
was  contemplated. 

A  purchaser  in  this  class  of  cases  must  have  some 
judgment,  forethought  and  discretion,  or  the  law  will 
leave  him  without  remedy.  If  the  plaintiff  had  sold  the 
defendant  a  different  article  from  what  he  affirmed  it  to 
be,  the  case  might  come  within  that  of  Passinger  v. 
Th4)Tburn^  {supra.)  But  having  sold  him  the  genuine 
rhubarb  wine  plant,  such  as  was  used  for  making  wine, 
I  do  not  think  the  recommendations  reiterated  from  the 
printed  certificates  can  be  construed  into  a  warranty. 
If  the  defendant  relied  upon  this,  it  was  his  own  folly. 
The  motion  for  a  new  trial  should  be  denied. 

New  trial  granted. 

[OiroNDAOA  OxNXBAL  Term,  Juiie  1, 1869.    Bacon,  FotUr,  Muiim  and  Mor- 
g<m,  Jnsticee.] 
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Where  a  purchaser  brings  an  action  to  recover  damages  for  false  and  firandolent 
representations  made  by  the  yendor,  on  a  sale  of  stock,  he  assmnes  to  keep 
the  stock,  and  to  aOow,  for  it»  what  it  was  actoally  worth  when  he  bonght 
it ;  and  his  damages  are  the  diflerenee  between  its  real  valne  and  the  Talne 
if  it  had  been  as  represented;  If  it  was  wovthless,  then  the  plaintiff  ia  en- 
titled to  the  whole  value,  estimated  as  it  was  represented  to  be. 

A  cause  of  action  for  fidse  and  fraudulent  representaUons,  made  by  a  vendor 
upon  a  sale  ot  stock,  is  assignable. 

What  representationB,  made  by  a  vendor,  upon  a  sale  of  iiock  in  a  salt  manu- 
fiusturing  company,  as  to  the  flow  of  water  from  the  wells,  quality  of  the 
salt,  market  value  of  the  stock,  Aa,  are  material,  and  actionable  if  false. 

Although  a  vendor  is  responuble  only  for  the  condition  of  the  premises  at  the 
time  the  representations  are  made  by  him,  or  at  the  time  to  which  they  re- 
fer, yet  evidence  of  the  condition  of  the  property  at  a  time  subsequent  to  tha 
making  of  the  representations  ia  admissible  for  the  purpose  of  showing  thai 
their  condition  at  the  time  referred  to  could  not  have  been  as  represented. 

Although  it  is  a  general  rule  that  evidence  of  representations  as  to  the  market 
value  of  stock,  made  by  a  vendor,  is  not  admissible  in  an  action  against 
him  for  fhrndulent  representations,  yet  where  the  representations  relate  to 
the  market  value  of  the  stock  in  the  city  of  New  Yoric,  where  stocks  have  a 
market  value,  tha  evidence  is  admissible. 

Such  evidence  is  also  admissible  on  another  ground,  via.,  to  establish  by  the 
defendant's  adndssion  the  market  value,  with  a  view  to  the  measure  of 
damages. 

APPEAL  by  the  defendant  from  a  judgment  entered 
upon  a  verdict. 
The  action  was  for  fraud  and  deceit  in  the  sale  of 
stock  in  the  Yates  County  Salt  and  Petroleum  Manu- 
facturing Company,  to  the  plaintiff  and  other  persons 
who  had  assigned  their  rights  of  action  to  the  plaintiff. 
The  jury  found  a  verdict  for  the  plaintiff  in  the  sum 
of  $906.87. 

iT.  Whiting y  for  the  appellant. 

L.  H.  Bnma^  for  the  respondent. 

By  the  Ckmrt^  Mullin,  J.    The  judge  charged,  at  the 
circuit,  that  it  was  not  necessary  to  prove  that  the  de- 
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fendant  knew  the  repFesentations  to  be  false ;  tliat  if 
they  were  shown  to  be  untrue  they  were  fraudulent 
This  was  excepted  to,  and  under  a  decision  of  this  court 
at  a  former  general  term,  the  charge  was  erroneous,  and 
the  defendant  would  be  entitled  to  a  new  trial.  But  I 
do  not  find  that  any  point  is  made  by  the  defendant's 
counsel  on  this  part  of  the  change;  In  the  first  branch 
of  the  fourth  point,  the  counsel  states  the  first  ground 
taken  by  him  for  a  nonsuit,  which  was  that  no  cause  of 
action  was  proved,  as  no  demand  for  the  money  XMud 
had  been  shown,  and  there  was  no  proof  that  the  plain- 
tiff knew  any  of  the  representations  made  to  be  false. 
Whether  the  defendant  knew  the  representations  to  be 
false  was  at  that  stage  of  the  case  a  question  for  the 
jury,  and  a  refusal  to  nonsuit  was  in  effect  saying  the 
question  was  not  one  of  law,  but  of  &ct,  and  must  be 
submitted  to  the  jury. 

In  none  of  his  points,  does  the  counsel  allude  to  the 
charge  under  consideration.  Under  these  circumstan- 
ces, the  exception  is  waived,  and  we  must  look  to  some 
other  of  the  exceptions  for  grounds  on  which  to  reverse 
the  judgment 

The  appellant' s  counsel  treats  the  action  as  one  brought 
to  recover  the  money  paid  for  the  stock,  thereby  treat- 
ing the  contract  as  rescinded,  or  as  no  long^  ojyerative, 
because  of  fraudulent  representations  of  the  defendant 
by  reason  of  which  the  plaintiff  and  his  assignors  were 
induced  to  enter  into  it. 

In  this  the  counsel  is  mistaken.  The  action  is  brought 
to  recover  damages  sustained  by  the  plaintiff  and  his 
assignors  by  reason  of  the  false  and  fraudulent  repre- 
sentations made  by  the  defendant  on  making  the  con- 
tract for  the  sale  of  the  stock. 

In  tliis  action  the  plaintiff  assumes  to  keep  the  stock, 
and  allow  for  what  it  was  actually  worth,  when  he 
bought  it ;  and  his  damages  would  be  the  difference  be- 
tween its  real  value  and  the  value  of  it  had  it  been  as 
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represented.  If  it  was  worthless,  then  of  course  the 
plaintiff  would  be  entitled  to  the  whole  value,  estimated 
as  it  was  represented  to  be. 

The  defendant  represented  the  value  of  the  stock  to  be 
$10  per  share.  This  was  his  own  estimate  of  value,  and 
the  jury  gave  much  less ;  so  that  the  plaintiff  has  not 
received  as  much  as,  upon  the  evidence,  he  was  entiled  to. 

The  case  of  Byxbie  v.  Wood,  (24  N.  Y.  607),  followed 
by  this  court  in  Lane  v.  Wilcox,  (65  Barh.  616),  is  con- 
clusive as  to  the  assignability  of  the  causes  of  action. 

The  next  question  is,  were  the  representations,  proved 
to  have  been  made  by  the  defendant,  actionable  t 

If  they  were  mere  matters  of  opinion,  or  if  they 
were  such  as  eveiy  vendor  may  make,  and  which  no 
vendee  relies  upon,  they  are  not  actionable,  and  the 
ruling  upon  that  question  was  erroneous. 

The  representations  to  the  plaintiff  were,  that  there 
was  a  salt  well  at  Dundee,  bored  to  the  depth  of  300  or 
400  feet,  at  which  depth  the  water  flowed  spontane- 
ously the  full  size  of  the  aperture  of  the  well ;  that  they 
had  tried  and  found  it  inexhaustible ;  that  they  had  a 
block  of  forty  kettles,  and  it  was  a  paying  thing ;  that 
they  had  there  erected  a  large  building  on  the  premises, 
for  manufacturing  salt,  and  could  buy  wood  for  $2  less 
than  at  Syracuse ;  that  the  water  of  the  well  produced 
better  and  finer  salt  that  was  produced  at  Syracuse; 
they  were  then  erecting  a  large  building  for  the  manu- 
facture of  salt ;  they  had  one  engine,  and  were  going  to 
have  another. 

The  representations  as  to  price  of  wood,  and  the  qual- 
ity of  the  salt  made  from  the  well  at  Dundee,  compared 
with  that  made  at  Syracuse,  and  the  putting  up  of  en- 
gines, and  the  number  of  kettles  in  the  block,  and  that  it 
was  a  good  thing,  are  not  charged  in  the  complaint.  But 
the  admission  of  the  evidence  as  to  these  representations 
was  not  objected  to  on  this  ground,  at  any  stage  of  the 
case ;  nor  is  that  objection  now  insisted  upon.     We  are 
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bonnd  to  consider  them,  under  these  circumstances,  as  if 
they  had  been  alleged,  having  been  proved  without  ob- 
jection. 

But  if  they  were  excluded,  the  representations  charged 
and  proved  are  material,  and  if  false,  entitle  the  plain- 
tiff to  recover. 

It  may  be  that  the  representation  as  to  the  continuance 
of  the  flow  of  the  water  was  matter  of  opinion,  in  one 
aspect  of  the  case.  If  by  the  language  the  defendant 
intended  to  say  that  it  would  continue  to  flow  on  for- 
ever, it  was  opinion  merely ;  but  if  he  intended  to  say 
that  the  supply  of  water  was  such  that  the  well  could 
not  by  pumping  be  exhausted,  it  was  not  matter  of 
opinion,  but  the  assertion  of  a  fact  most  material  to  the 
value  of  the  stock.  There  is  no  room,  it  seems  to  me, 
for  two  opinions  as  to  the  materiality  of  the  representa- 
tions alleged  and  proved. 

Were  they  proved  to  be  false  by  competent  legal  evi- 
dence 1  The  first  evidence  offered,  as  to  the  falsity  of 
the  representations,  was  that  of  the  plaintiff.  He  tes- 
tified that  he  went  to  the  well  in  October,  1866,  and 
he  was  then  asked  what  he  found  on  the  premises. 
This  question  was  objected  to,  as  it  called  for  the  con- 
dition of  the  premises  two  years  after  the  purchase  of 
the  stock.  The  objection  was  overruled,  and  the  witness 
was  permitted  to  testify. 

The  defendant  was  responsible  only  for  the  condition 
of  the  premises,  at  the  time  the  representations  were 
made,  or  at  the  time  to  which  they  refer.  But  evidence 
of  their  condition  at  a  time  subsequent,  may  be  such  as 
to  show  their  condition  at  a  much  earlier  day.  For  ex- 
ample, had  the  allegation  been  that  there  was  a  well 
there  in  1864,  and  it  was  proved  that  in  1866  there  was 
no  well  on  the  premises,  nor  any  trace  of  a  well,  it 
would  be  competent  to  go  to  the  jury  on  the  question 
whether  there  could  have  been,  consistently  with  that 
evidence,  a  well  there  in  1864.     To  justify  the  jury  in 
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finding  the  falsity  of  the  representation  upon  evidence 
of  the  condition  at  a  subsequent  time,  the  evidence  must 
be  Buch  as  to  render  it  incredible  that  the  fact  all^ped 
could  be  truei  at  the  time  to  which  the  representation 
referred. 

Evidence,  then,  of  the  condition  at  a  time  subsequent 
to  the  representation  is  admissible,  and  it  is  for  the  jury, 
under  proper  instruction,  to  determine  what  weight  shall 
be  given  to  it. 

Such  evidence  must  be  received,  or  there  will  be,  in 
many  instances,  a  failure  of  justice*  If  no  evidence  can 
be  received  except  such  as  relates  to  the  condition  of 
the  premises,  at  the  time  to  which  the  representations 
refer,  men  would  cheat  with  impunity.  A  man  owning 
lands  in  Iowa  represents,  during  a  negotiation  for  a  sale 
or  exchange  of  them,  that  they  are  well  timbered,  situ* 
ated  near  a  railroad,  or  stream,  and  on  the  strength  of 
these  representations,  the  bargain  is  concluded.  It 
might  well  be  impossible  to  find  any  person  who  had 
been  on  the  juremisee,  before  the  trade,  but  it  can  be 
proved  that,  two  years  thereafter,  there  was  not  a  tree, 
or  a  vestige  of  a  tree,  on  the  land,  and  that  there  was 
neither  railroad  nor  stream  within  miles  of  it.  Can 
the  vendor  escape,  because  no  one  can  be  found  who 
had  seen  it  before  the  bargain  was  made  t  The  subse- 
quent condition,  in  the  case  supposed,  is  evidence  that 
there  could  not  have  been  timber  on  the  land  two  years 
before,  and  that  neither  railroad  nor  stream  could  have 
been  near  it. 

It  is  insisted,  that  evidence  of  the  market  value  of  the 
stock  was  not  admissible.  As  a  general  rule,  such  evi- 
dence is  not  admissible.  But  the  rule  has  no  applica- 
tion to  a  case  like  this.  The  market  value  refeired  to, 
was  the  value  in  the  New  York  market.  The  defendant 
had  just  come  from  there,  when  the  representation  was 
made.  It  was  a  representation,  then,  of  a  material  fact 
in  regard  to  a  matter  previously  within  his  knowledge. 
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and  on  which  the  plaintiff 'had  a  right  to  rely.  It  is 
within  the  principle  applied  in  the  case  of  Smith  v. 
Qatrntrytnan,  SO  N.  F.  666.) 

Had  the  defendant  represented  the  valne  of  the  stock, 
at  Carthage,  it  would  have  come  within  the  principle 
relied  on  by  the  counsel.  But  the  representation. did 
not  relate  to  it-s  value  at  Carthage,  but  at  a  place  where 
there  is  a  constant  market  for  stocks,  and  where  alone, 
perhaps,  it  can  be  said  stocks  have  a  market  value. 

I  thhik  the  evidence  was  admissible  on  another  ground, 
via.,  to  establish,  by  the  defendant's  admission,  the 
market  value,  with  a  view  to  the  measure  of  damages. 

If  the  causes  of  action  in  favor  of  the  several  persons 
defrauded  were  assignable,  then  several  negotiations 
and  conversations,  as  to  the  condition  of  the  premises 
and  the  value  of  the  stock,  were  most  clearly  competent. 
And  again,  when  the  question  is  as  to  the  intent  with 
which  an  act  was  done,  or  declaration  made,  it  is  always 
competent  to  show,  that  at  or  about  the  time  of  the  prin- 
cipal act,  the  person  charged  did  similar  wrongful  acts, 
or  made  similar  untrue  declarations,  under  circum- 
stances manifesting  a  fraudulent,  or  criminal  intent. 

If  I  am  right  as  to  the  nature  of  the  action,  all  the 
appellant' s  grounds  for  a  nonsuit  are  of  no  avail.  They 
could  only  be  insisted  on  in  an  action  for  the  money 
paid,  alter  a  rescission,  or  disaffirmance  of  the  contract. 

The  evidence  as  to  the  quality  of  the  salt  made  at  the 
Dundee  well,  at  any  time,  was  wholly  immaterial.  The 
plaintiff  had  given  no  evidence  that  the  representation 
on  that  subject  was  untrue,  and  hence  the  defendant 
was  not  called  upon  to  give  evidence,  in  regard  to  it. 

K  the  defendant  was  agent  of  some  private  individual 
or  corporation,  he  was  personally  liable  for  fraudulent 
representations  made  by  him. 

No  question  was  made,  on  the  trial,  as  to  the  measure 
of  damages.  The  plaintiff  claimed  to  recover  the  money 
paid,  and  no  more.    The  only  evidence  of  the  market 
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value  of  the  stock,  if  the  well  was  as  represented,  was 
the  defendant's  own  statement;  and  w:hether  the  stock 
was  really  of  any  value  was  not  discussed  or  consid- 
ered.   It  seemed  to  be  assumed  to  be  of  no  value. 

I. think  the  defendant's  counsel  tried  the  case  on  the 
theory  that  the  contract  had  been  disaffirmed,  and  the 
action  was  to  recover  the  consideration  paid.  Such  is 
not  the  complaint.  What  the'  plaintiff  understood  the 
grounds  of  the  action  to  be,  I  do  not  know,  except  from 
his  complaint.  He  did  not,  on  the  trial,  disclose  whether 
he  entertained  any  other  view  of  it  than  that  set  f  or^h 
in  the  complaint. 

I  did  not  stop  to  inquire  what  the  particular  form  of 
action  was.  I  disposed  of  the  case  on  the  evidence, 
without  r^ard  to  the  pleadings. 

I  am  unable  to  discern  any  ground  for  reversing  the 
judgment. 

Judgment  aflSrmed. 

Morgan,  J.,  dissented. 

[Onohdaga  Gbnsral  Tkbm,  June  1,  1869.    Bacon,  FoUer,  MuUin  and  Mor- 
gan, JuBtioes.] 


Bausinger  and  others  vs.  Frederick  Guenthner. 

Goods,  which  had  been  obtained  from  the  plaintiff  by  J.  G.,  by  false  pretences, 
were  transferred  by  him  to  the  defendant,  in  fraud  of  creditors.  Subse- 
quently, on  being  told  by  one  of  the  pluntiffs  that  it  would  be  best  if  he 
would  pay  J.  G.'s  debt,  the  defendant  promised,  verbally,  without  any  new 
consideration,  to  pay  for  the  goods.  Held  that  no  action^would  lie,  upon 
this  promise. 

APPEAL  by  the  defendant  from  a  judgment  ren- 
dered on  a  verdict. 
The  action  was  brought  to  recover  the  amount  of  a 
bill  of  goods   sold  to  the  ^defendant's  brother,  John 
Guenthner.     It  was  claimed  that  the  goods,  after  hav- 
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ing  been  obtained  of  the  plaintiffs  by  John  Guenthner, 
by  false  pretences,  were  transferred  by  him  to  the  de- 
fendant in  frand  of  creditors.  The  proof  showed  that 
subsequently  to  sach  transfer  one  of  plaintiffs  met 
defendant,  and  ^^told  him  it  would  be  best  if  he 
would  pay'^  John's  debt,  and  defendant  finally  prom- 
ised to  pay  the  bill. 

The  defendant's  counsel  moved  for  a  nonsuit,  on  the 
ground  that  the  promise  allied  to  have  been  made  by 
the  defendant  was  a  promise  to  pay  the  debt  of  another 
and  therefore  void  by  the  statute  of  frauds,  because  not 
in  writing ;  2d,  that  there  was  no  consideration  for  said 
promise. 

Motion  denied,  and  exception  taken. 

The  court  charged  the  jury,  in  substance,  that  the 
case  presented  a  question  of  :bict  for  them  to  decide,  as 
to  whether  or  not  the  defendant  made  the  promise  to 
the  plaintiffs  as  claimed  by  them. 

The  plaintiffs  had  a  verdict  for  the  amount  of  the  bill 
of  goods,  with  interest. 

J.  T.  Mackenzie^  for  the  appellant. 

W.  Oilbert^  for  the  defendants. 

By  the  Courts  Mullin,  J.  I  am  unable  to  find  in  the 
evidence  of  the  plaintiffs,  any  proof  whatever  of  a  con- 
sideration for  the  alleged  promise  of  the  defendant. 

The  title  to  the  goods  had  passed  from  the  plaintiff  to 
John  Guenthner,  on  the  sale  to  him,  and  nothing  what- 
ever is  shown  which  could  render  that  sale  void,  or  en- 
title the  plaintiff  to  recover  the  goods.  John  became 
insolvent  subsequent  to  the  sale ;  at  least  there  is  no 
proof  of  insolvency  before,  and  it  was  not  known  to  the 
plaintiffs  until  some  three  weeks  after  the  purchase. 

It  was  quite  absurd  to  talk  of  bringing  an  action  to 
recover  the  goods,  under  such  circumstances.     Unless, 
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themf ore,  the  omissioii  to  bring  an  unfounded  action  at 
the  request  of  another  can  furnish  a  consideration,  there 
is  none  in  this  case ;  and  I  apprehend  that  it  remains  to 
be  decided  that  abandoning  the  bringing  of  an  action 
shown  to  be  groundless  is  a  sufficient  consideration  for 
the  undertaking  of  the  person  making  the  request  to  pay 
the  debt  of  another  person. 

The  goods  were  never  transferred  by  John  to  the  de- 
fendant, and  hence  the  latter  never  had,  nor  did  he 
claim  to  have,  any  title  to  them.  They  were  secreted 
by  him  to  keep  them  from  his  brother's  creditors,  and 
not  for  his  own  use  or  benefit. 

He  did  not  purchase  them  of  the  plaintiffs,  as  they  had 
no  interest  in  them  that  was  the  subject  of  sale,  and  he 
got  nothing  therefor  which  would  form  a  consideration 
for  his  promise  to  pay  for  them. 

But  if  I  am  wrong  in  supi>osing  there  is  no  considera- 
tion, the  defendant  is  nevertheless  not  liable,  as  his 
promise  to  pay  for  the  goods  is  not  in  writing.  It  was 
decided  in  MaUary  v.  OiUett,  (21  N.  T.  41S,)  that  the 
relinquishment  of  a  lien  on  property  covered  by  another 
was  not  such  a  consideration  as  took  the  promise  of  a 
third  person,  at  whose  request  the  lien  was  relinquished, 
out  of  the  statute  of  frauds. 

In  that  case  it  was  held  that  the  new  consideration 
must  move  from  the  one  having  the  lien  to  the  promis- 
sor.  If  the  original  obligation  of  the  original  debtor  re- 
mains in  force,  and  the  new  promise  is  collateral  to  it, 
the  latter  must  be  in  writing,  although  the  relinquish- 
ment of  the  lien  might  be  a  valid  consideration  for  a 
promise  not  within  the  statute  of  frauds. 

The  original  debt  against  John  Guenthner  remained 
in  full  force.  The  goods  could  not  be  transferred  to  the 
defendant  so  as  to  give  him  title  thereto;  and  hence 
there  was  no  valid  consideration  to  sapport  the  alleged 
promise  of  the  defendant. 
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The  judgment  should  be  lerersed,  and  a  new  trial 
granted,  costs  to  abide  the  event 

MoBOAN,  J.,  dissented. 

[Ohondaoa  Gk5xkal  Txaii,  October  6,  1869.    Baeom,  I^Mter,  MoTg€m  aod 
iM»  Jnstioea.] 
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and  others.  ^^^^ 

An  iron  manafactnring  oompanj  haying  been  dissolved,  the  defendants,  who 
had  been  stockholders  therein,  became  the  owners  of  the  fhmaoe  and  other 
prapariy  fcrmerlj  owned  by  Ae  corporation.  On  the  18th  of  Nor.,  1888, 
they,  by  an  agreement  in  writing,  agreed  to  nnita  in  getting  op  a  stoclc  fctr 
another  fnll  blast,  and  to  mn  the  fornaoe  and  make  iron ;  and  they  thereby 
oonstitnted  or  authorized  S.,  one  of  their  number,  their  agent  and  superin- 
tendent to  manage  and  carry  on  ^d  furnace  and  get  up  stock  for  another 
blast)  and  to  sell  iron,  indiyidnally  agreeing,  at  aU  times  to  Aimish  money 
wheo  called  on  by  S.,  for  the  pnrpoae  of  defraying  expenses  of  oarrying  on 
the  business;  and  to  pay  pro  rata,  i.  e.,  in  proportion  to  the  amoont  of  stock 
held  and  owned  in  said  former  corporation  by  each  of  them.  Under  this 
agreement  a  single  blast  was  got  up,  under  the  management  of  S. ;  and  to 
pay  the  expenses  thereof,  a  note  was  given  by  him,  in  the  name  of  the 
former  company,  signed  by  him  as  "  agent"  In  an  action  thereon,  against 
the  defendants,  bronght  by  a  hma  JSdt  holder,  by  whom  it  had  been  die- 
connted. 

JBdd,  1.  Tliat  the  defendants,  haying  a  community  of  interest  in  the  property, 
and  being  entitled  to  share  in  the  profits  and  bound  to  bear  the  lossee  re- 
sulting ffom  the  busfaiess,  were  copartners,  and  had  all  the  powers  and  were 
snbjeot  to  all  the  duties  incident  to  that  relation. 

2.  That  by  the  written  agreement  of  Not.  18,  the  power  of  S.,  the  general 
agent)  was  restricted.  That  under  it,  he  could  not,  as  between  himself  and 
his  copartners,  give  notes  that  would  bind  the  copartners. 

8.  That  the  business  of  the  firm  was  such  that  a  general  agent,  according  to 
the  usual  eourse  of  business^  could  make  notes  binding  on  the  firm,  when 
they  were  given  for  the  pnrpoee  of  carrying  on  the  business. 

4.  That  the  plaintiff  was  justified  in  treating  S.  as  the  general  agent  of  the 
copartnership,  and,  as  such,  authorized  to  make  notes  in  the  course  of  its 
business. 

6.  Tliat  the  limitation  of  the  authority  of  the  agent  not  being  known  to  the 
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plaintiff,  or  its  cashier,  did  not  affect  it ;  and  it  had  the  right  to  coodder  S. 
as  the  general  agent  of  his  firm. 

6.  That  S.  being  a  partner  in  the  firm,  had  the  power  to  make  the  note  in  suit 
and  thereby  bind  his  copartners ;  and  that  the  restriction  on  his  authority, 
contained  in  the  written  agreement,  did  not  affect  the  plaintiff,  inaBmnch  as 
it  was  not  communicated  to  the  plaintiff. 

As  a  general  proposition,  a  copartner  has  the  right  to  give  a  promissory  note 
in  the  name  of  liis  firm  without,  and  even  against,  the  assent  of  his  copart- 
ner ;  and  all  the  members  of  the  firm  will  be  liable  thereon,  provided  it  be 
given  in  good  faith,  for  partnership  purposes,  or  to  one  who  pays  for  it  a 
valuable  consideration  without  notice  that  it  is  given  for  a  purpose  not 
within  the  scope  of  the  partnership. 

And  in  an  action  upon  a  note  thus  given,  the  defendent  is  bound  to  overcome 
the  presumption  that  the  note  was  given  for  partnership  purposes. 

APPEAL  by  the  defendants  Landon,  Bostwick  and 
Gonklin  from  a  judgment  on  the  report  of  a 
referee.  The  defendants  Spencer,  Merwin  and  Mark 
W.  White  were  not  served  with  process,  and  did  not 
appear  in  the  action.  Henry  S.  White  and  Sardam 
were  served  with  process,  but  did  not  answer  the  com- 
plaint ;  no  judgment  was  entered  against  them  until  the 
determination  of  the  whole  action.  The  other  defen- 
dants, Landon,  Bostwick,  Conklin  and  Fuller,  defended 
the  action.  The  defendant  Fuller  died  before  judg- 
ment. Landon  and  Bostwick  resided  in  Connecticut, 
and  Conklin  in  Michigan,  and  neither  of  them  were 
within  this  state  during  the  timc^  of  the  transactions  in- 
volved in  the  action. 

The  action  was  against  the  defendants  (other  than 
Mark  W.  White)  as  makers  of  a  note  in  these  words : 

"$10,000.  Redwood,  April  1st,  1866. 

Three  months  after  date  we  promise  to  pay  to  the 
order  of  M.  W.  White,  ten  thousand  dollars  at  the 
Union  Bank  of  Watertown,  N.  Y.,  for  value  received, 
and  interest.  Redwood  Iron  M'f'g  Co. 

S.  C.  Sardam,  Agent.'' 

The  note  was  indorsed  by  the  defendant  M.  W.  White, 
and  discounted  by  the  plaintiff,  in  the  ordinary  course 
of  business,  before  due. 
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The  appellants  put  in  issue  the  making  of  the  note  by 
them,  and  all  the  material  allegations  of  the  complaint. 

They  also  set  up  a  special  agreement  by  wliich  certain 
powers  were  conferred  upon  Sardam,  and  denied  his 
authority  to  give  the  note. 

The  principal  question  upon  the  merits  was  as  to  the 
power  of  Sardam  to  bind  the  appellants  and  their  asso- 
ciates in  this  form. 

The  authority  was  claimed  for  Sardam  as  partner  or 
agent  of  the  defendants  who  were  sued  as  makers  of 
the  note,  and  the  judgment  was  placed  on  the  ground 
ot  agency. 

Shortly  before  November  18,  1863,  the  charter  of  a 
corporation  known  as  '*The  Redwood  Iron  Manufac- 
turing Company,"  located  and  doing  busmess  at  Bed- 
wood,  had. expired,  and  the  defendants  (other  than 
Mark  W.  White)  together  with  one  R.  Tozer  were  the 
only  stockholders  of  the  corporation  at  the  close  of  its 
existence. 

On.  the  18th  of  November,  1863,  a  paper  was  pre- 
pared, and  was  signed  at  different  times  by  the  defen- 
dants, other  tlian  said  Mark  W.  White,  the  last  signer 
(Merwin)  affixing  his  name  in  the  summer  or  fall  of  1864, 
and  under  this  instrument  the  business  of  working  up 
and  closing  out  the  stock  of  ^the  corporation  was  carried 
on ;  and  the  claim  is  that  the  note  in  suit  was  given  in 
the  prosecution  of  this  business. 

The  defendants  Conklin,  Spencer,  Fuller  and  Merwin 
were  not  present  on  the  18th  day  of  November,  1863, 
and  had  at  no  time,  so  far  as  the  evidence  shows,  any 
knowledge  or  information  of  any  transactions,  arrange- 
ments or  authority  outside  of  the  instrument,  or  modify- 
ing its  terms. 

The  paper  writing  is  in  these  words : 

"Redwood,  18th  Nov.,  1863. 

We  the  undersigned,  stockholders  of  the  former  Red- 
wood Iron  Manufacturing  Co.,  hereby  agree  to  unite  in 
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getting  up  a  stock  for  another  full  blast  or  as  near  so  as 
possible,  and  run  the  furnace  and  make  iron ;  and  we 
hereby  constitute  or.  authorize  S.  C.  Sardam  our  agent 
and  superintendent  to  manage  and  carry  on  said  furnace 
and  getting  up  stock  for  said  blast ;  to  sell  iron,  and 
we  individually  agree  at  all  times  to  furnish  money 
when  called  on  by  said  Sardam  for  the  purpose  of  de« 
fraying  the  expenses  for  carrying  on  said  business. 
That  we  are  to  pay  pro  rata^  meaning  in  proportion  to 
the  amount  of  stock  held  and  owned  in  said  Iron  Manu- 
&cturing  Company  by  each  of  us. 

H.  S.  White 
HoBAOs  Landok 
Isaac  N.  Gokklin 
by  H.  Lanbok 
Robert  Bostwick 
S.  0.  Sabdam 
(3t.  M.  Spekoeb, 

by  Jos,  Pa  YELL,  Atty. 
J.  W.  Puller 
K  W.  Merwin." 

Under  this  arrangement  a  single  blast  was  got  up  un- 
der the  exclusive  management  of  Sardam,  aided  and 
assisted  by  the  Whites,  all  the  other  parties  except  Mr. 
Fuller  residing  out  of,  and  not  being  within  the  state 
during  the  time,  and  Fuller  residing  some  distance  from 
the  furnace,  and  not  visiting  it  except  once,  and  at  no 
time  taking  any  part  in,  or  having  any  knowledge  of, 
the  business.  The  operations  were  continued  until  May 
or  June,  1866. 

The  referee  ordered  judgment  for  the  plaintiff  for  the 
balance  due  on  the  note. 

W.  F.  AUeUj  for  the  appellants. 


\  H.  Merwin^  for  the  respondents. 
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By  the  C(mrty  Mtjllin,  J.  I  cannot  doubt  but  that 
the  defendants  were  partners  in  getting  up  stock  fpr  an- 
other blast  in  the  furnace  at  Redwood,  running  such 
furnace  and  making  iron  therefrom,  under  the  agree- 
ment of  18th  November,  1863. 

The  defendants  had  been  stockholders  in  the  corpora- 
ration  known  as  the  Redwood  Iron  Manufacturing 
Company.  Tb£tt  company  had  been  dissolved,  and  the 
defendants  became,  in  some  way,  owners  of  the  furnace 
and  pther  property  formerly  owned  by  such  corporation 
suitable  for  the  manufacture  of  iron.  The  defendants 
then  had  a  community  of  interest  in  the  property,  and 
they  became  entitled  to  share  in  the  profits,  and  bound 
to  bear  the  losses  resulting  from  the  business.  They 
were  therefore  copartners.  {ChimpsUm  v.  McNavTy  1 
Wmd.  467.) 

As  a  general  proposition,  a  copartner  has  the  right  to 
give  a  promissory  note  in  the  name  of  his  firm  without, 
and  even  against,  the  assent  of  his  copartner ;  and  all 
the  members  of  the  firm  will  be  liable  thereon,  provided 
it  be  given  in  good  faith,  for  partnership  purposes,  or 
to  one  who  pays  for  it  a  valuable  consideration  without 
notice  that  it  is  giv^n  for  a  purpose  not  within  the  scope 
of  the  partnership.  And  the  burthen  is  on  the  defen- 
dant to  overcome  the  presumption  that  the  note  was 
given  for  partnership  purposes.  ( VaUett  v.  Parker^  6 
Wend.  616.  WhitaJcer  v.  Brown,  16  id.  606.  Smith  v. 
iMsJier,  6  Cowm,  688.  16  Wmd.  364.  18  id.  466.  20 
id.  261.    22  id.  324.) 

Sardam  testifies  that  he  was  one  of  the  partners,  and 
is  one  of  the  defendants ;  that  he  made  the  note  in  ques- 
tion, and  passed  it  to  M.  W.  White  for  the  money. 
White  was  the  secretary  of  the  defendants'  firm,  and 
must  be  presumed  to  have  been  aware  of  the  powers  of 
Sardam,  and  the  purposes  for  which  the  note  was  made. 
As  between  the  defendants  and  him,  there  would  be  no 
difficulty  in  the  defendants  availing  themselves  of  any 
Vol.  LXVI.  13 
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want  of  power  in  Sardam  to  give  the  note,  or  of  bad 
faith  in  its  negotiation. 

But  White  indorsed  the  note,  and  had  it  discounted 
for  his  own  benefit,  by  the  plaintiff,  and  it  was  credited 
to  him  on  the  books  of  the  bank,  before  its  maturity. 

Now  let  us  see  what  notice  the  bank  had  of  a  want 
of  power  in  Sardam  to  make  the  note,  or  of  bad  faith, 
if  any  there  was,  in  its  transfer  to  White.  Sardam  had 
been  the  agent  of  the  Redwood  Manufacturing  Company 
whUe  that  company  carried  on  the  business  of  making 
iron  at  Redwood ;  and  as  such  he  had  made  and  pro- 
cured to  be  discounted  by  the  plaintiff,  for  the  benefit 
of  the  corporation,  sundry  promissory  notes.  The 
plaintiff's  cashier  knew  there  was  such  a  corporation, 
but  he  did  not  know,  when  the  note  in  question  was 
presented  for  discount,  that  the  corporation  had  been 
dissolved  and  a  copartnership  formed,  to  carry  on  the 
same  business,  and  at  the  same  place.  In  short,  he 
supposed  he  was  dealing  with  the  corporation.  After 
dissolution  by  the  expiration  of  the  charter,  or  by  the 
act  of  a  court  of  competent  jurisdiction,  no  new  debts 
could  be  created  against  it,  however  ignorant  the  cred- 
itor might  be  of  its  dissolution.  The  copartnership  as- 
sumed the  name  of  the  corporation,  and  notwithstanding 
that  the  plaintiff  and  its  officers  were  ignorant  of  its 
formation,  the  members  of  it  became  liable  for  all  debts 
properly  created  by  its  duly  authorized  agents. 

The  defendants  had  the  right  to  adopt  any  name  they 
pleased,  in  which  to  carry  on  the  business ;  and  obliga- 
tions executed  by  them  in  that  name  bound  them,  if 
otherwise  valid.    ( Wright  v.  Hooker^  10  N,  Y.  61.) 

Notwithstanding  the  plaintiff's  officers  may  have  been 
Ignorant  of  the  formation  of  the  partnership,  the  law 
charges  them  with  notice  of  the  general  purposes  of  the 
copartnership  and  of  the  nature  and  extent  of  the  pow- 
ers of  the  agents  employed  by  it,  when  such  agents  are 
not,  or  do  not  act  as,  partners.     Each  partner  is  the 
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agent  of  his  copartner  in  all  matters  pertaining  to  the 
joint  business.    {Story  on  Party  §  1-101.) 

A  note  or  other  obligation  made  by  a  partner  in  the 
name  of  his  firm,  for  purposes  not  within  the  scope  of 
the  partnership,  is  as  worthless  as  if  made  by  its  hum- 
blest servant  without  its  authority.  The  implied  power 
of  a  partner  to  bind  his  copartners *by  notes  given  in  the 
firm  name  is  limited  to  cases  in  which  the  borrowing  of 
money  or  the  purchase  of  property  on  credit  is  usual  or 
customary.  In  such  cases,  the  law  presumes  the  au- 
thority, from  the  nature  of  the  business.  But  when  the 
nature  of  the  business  is  such  that  credit  is  not  neces- 
sary and  therefore  presumed  not  to  have  been  contem- 
plated by  the  parties,  the  power  of  a  partner  to  bind 
his  copartners  by  notes  or  bills  will  not  be  presumed ; 
and  in  the  absence  of  authority  from  the  copartner  thus 
to  bind  them,  they  will  be  void,  as  to  them.  {Story  on 
Part  102  and  note  (1.)    3  Kent's  Oom.^  Wi  ed.,  411.) 

If  this  is  a  correct  exposition  of  the  law,  it  follows 
that  if  the  note  in  question  is  to  be  considered  as  made 
by  Sardam  'as  one  of  the  copartners,  his  copartners  are 
liable.  The  business  of  the  copartnership  was  such  an 
one  as  that  dealing  on  credit  will  be  presumed  to  have 
been  contemplated ;  and  when  that  is  the  case,  one 
partner  may,  by  note  or  bill,  appearing  on  its  face  to 
be  a  copartnership  obligation,  bind  all  the  copartners. 

To  escape  this  result,  the  defendants'  counsel  insists, 
1st.  That  the  relation  of  the  defendants  to  each  othBr 
was  not  that  of  partners,  but  it  was  a  joint  adventure, 
merely,  without  interest  in  the  profit  and  loss  resulting 
therefrom.  2d.  That  the  agreement  entered  into  be- 
tween the  defendants,  when  the  connection  was  formed, 
made  Sardam  their  agent  and  defined  his  powers ;  and 
that  ,by  it  he  could  not  bind  them  by  any  obligations 
made  by  him  to  which  they  did  not  all  assent.  And 
3d.  That  if  Sardam  is  to  be  considered  as  acting  as  a 
partner,  in  drawing  the  note,  his  power  is  limited  and 
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regulated  by  the  same  agreement,  and  he  had  no  power 
to  bind  the  copartners  without  their  assent 

I  have  said  all  I  consider  it  necessary  to  say  in  re- 
gard to  the  first  of  the  three  propositions,  except  this. 
It  would  be  difficult  to  understand  what  object  the  de- 
fendants had  in  view  in  buying  coal  and  emplojdng 
men,  and  making  aflother  blast,  if  it  was  not  to  share 
in  the  profits  of  the  business,  if  any  accrued.  That 
they  must  bear  the  losses  could  not  be  questioned  nor 
evaded.  There  is  nothing  in  the  agreement  of  the  18th 
of  November  that  would  authorize  the  inference  that  it 
was  intended,  when  the  blast  was  completed,  to  divide 
the  property  amongst  the  partners  in  proportion  to  the 
interest  each  had  in  the  business.  Such  an  arrange- 
ment would  be  inconsistent  with  the  provision  of  the 
agreement  which  authorizes  Sardam  to  sell  the  iron. 
If  he  sold,  it  is  to  be  presumed  he  would  get  money, 
and  that  money  would  belong  to  the  copartnership. 
But  if  the  agreement  was  to  divide  the  iron  produced  by 
the  blast,  it  would  be  a  division  of  profits,  if  any  were 
made,  and  it  is  hardly  credible  that  such  an  enterprise 
would  have  been  undertaken  in  the  expectation  that 
there  would  be  not  only  no  profits,  but  300  per  cent 
loss,  as  the  result  of  it 

3d.  That  Sardam  was  the  agent  of  the  copartnership  is 
most  clearly  established  by  the  articles  of  copartnership. 
They  provide  as  follows :  "  and  we  hereby  constitute  or. 
authorize  S.  0.  Sardam  our  agent  and  superintendent 
to  manage  and  carry  on  said  furnace." 

But  this  does  not  help  the  defendants,  unless  they  can 
show  that  his  power  as  agent  was  so  limited  that  he 
could  not  make  a  note  binding  on  them.  The  power 
actually  given  was  '  *  to  manage  and  carry  on  said  fur- 
nace, get  up  stock  for  said  blast,  to  sell  iron,  and  do 
everything  pertaining  to  said  business. ' '  Larger  powers 
could  not  be  conferred  upon  an  agent.  He  was  there- 
fore the  general  agent  of  the  copamership,  and  was 
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clothed  with  all  the  powers  and  dnties  i)ertaini]ig  to  that 
relation.  But  his  powers  were  limited.  The  copart- 
ners united  in  an  agreement,  in  the  articles  of  partner- 
ship, at  all  times  to  furnish  money,  when  called  on,  by 
said  Sardam,  for  the  purpose  of  defraying  the  expenses 
of  carrying  on  said  business,  in  proportion  to  the  amount 
of  stock  held  by  them,  seyerally,  in  said  company. 

If  the  partners  furnished  the  agent  money  to  carry  on 
the  business,  it  could  not  have  been  intended  that  he 
should  borrow  money  for  that  purpose,  on  their  credit 
It  was  not  necessary.  The  agreement  operated  as  a 
limitation  upon  the  power  to  borrow  money  on  the 
credit  of  the  company  and  to  give  notes  therefor. 

If,  then,  Sardam  is  to  be  treated  as  a  general  agent, 
but  without  power  to  give  the  notes  of  the  copartnership, 
for  borrowed  money,  the  next  question  for  consideration 
is,  whether  the  plaintiff  is  chargeable  with  notice  of  the 
limitation  of  the  agent's  authority ;  or  whether  it  could 
deal  with  him  as  if  there  was  no  limitation  upon  it. 

The  note  in  question  was  given  to  White,  who  gave 
Sardam  the  money  upon  it.  White  took  it  with  notice 
of  the  limitation  of  the  agent's  power.  He  could  not 
have  enforced  the  note  against  the  defendants. 

The  plaintiff,  as  to  this  note,  did  not  deal  with  Sar- 
dam. It  discounted  the  note  for  White,  and  passed  the 
proceeds  to  his  credit,  and  it  was  therefore  a  bona  fide 
holder  for  .value,  and  entitled  to  the  rights  of  such 
holder,  unless  it  is  charged  with  notice  of  Sardam' s 
want  of  authority  to  make  it. 

When  the  note  was  presented  to  the  bank  its  ofiScers 
had  notice,  from  the  note  itself,  that  it  was  made  for  the 
copartnership,  by  an  agent.  The  name  indicated  the 
nature  of  the  business  in  which  it  was  engaged.  And 
it  had  the  right  to  assume  that  the  agent  had  at  least 
the  ordinary  powers  of  an  agent  of  partners  engaged  in 
such  business.  Giving  notes  is  not  a  part  of  such  an 
agent's  duty,  unless  he  is  either  authorized  to,  or  actually 
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does,  with  the  knowledge  of  his  principals,  borrow 
money  or  purchase  property  on  credit,  in  order  to  carry 
on  the  business  intrusted  to  him.  When,  therefore,  a 
note  drawn  by  Sardam  was  presented  for  Uie  first  time 
to  the  bank,  for  discount,  could  it  omit  to  inquire  as  to 
his  authority  to  give  notes  for  his  principals,  and  be 
justified  in  so  doing  because  they  were  engaged  in  a 
business  in  which,  ordinarily  or  generally,  agents  were 
accustomed  to  give  notes  in  the  name  of  the  corporation 
whose  agents  they  were ) 

When  a  principal  employs  an  agent,  a  broker,  a  fac- 
tor, attorney  at  law  or  other  person,  who  holds  himself 
out  as  doing  business  for  others — one  or  other  of  them 
copartners-~or  when  an  agent  has  for  a  considerable 
time  been  in  the  practice  of  issuing  paper  in  the  name 
of  his  principal,  so  that  third  persons  dealing  with  him 
have  the  right  to  assume  that  his  acts  are  either  ex- 
pressly or  tacitly  authorized  and  approved,  all  persons 
dealing  with  such  an  agent  may  safely  assume  that  he 
is  clothed  with  the  powers  usually  given  to  such  agents ; 
and  they  are  not  bound  to  inquire  whether  there  are  or 
are  not  private  instructions  limiting  or  withdrawing  such 
powers. 

Sardam  testifies  that  between  November  18,  1868,  the 
date  of  the  articles  of  copartnership  and  the  maturity 
of  the  note  in  suit,  he  made  notes  in  the  name  of  the 
company,  and  had  them  discounted  at  the  plaintiff's 
bank.  Upham  says  substantially  the  same  thing ;  and 
the  copy  of  the  plaintiff' s  books  corroborates  them. 

It  is  true  that  the  cashier  did  not  know  of  the  formation 
of  the  partnership.  He  seems  to  have  understood  that 
he  was  still  dealing  with  Sardam  as  the  agent  of  the 
corporation.  But  his  ignorance  on  that  subject  does 
not  relieve  the  partners  from  liability.  The  copartner- 
ship having  assumed  the  name  of  the  corporation  and 
omitted  to  disclose  the  fact  that  the  business  was 
thereafter  to  be  conducted  by  them,  and  not  by  the  cor- 
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poration,  those  who  had  dealings  with  Sardam  as  agent 
had  the  right  to  assume  that  he  was  clothed  with  the 
same  powers  under  which  he  had  theretofore  acted. 

If  these  views  are  correct,  then  the  plaintiff's  cashier 
had  the  right  to  treat  Sardam  as  the  general  agent  of 
his  principals,  authorized  to  make  notes  in  the  name  of 
the  copartnership  for  the  purpose  of  carrying  on  the 
business  of  the  firm.  Although  he  was  acting  under 
an  authority  which  did  not  permit  him  to  give  notes, 
yet  as  knowledge  of  such  restriction  was  not  brought 
home  to  the  plaintiff  it  does  not  affect  it  or  impair  the 
validity  of  the  note^ 

3d.  As  to  the  power  of  Sardam  to  bind  the  defen- 
dants, being  one  of  the  partners.  I  cannot  discover  any 
reason  why,  when  one  of  several  copartners  is  made  by 
the  copartnership  articles  the  general  agent  of  the  firm, 
his  power  should  be  any  more  restricted  than  when  he 
acts  as  the  agent  of  his  copartners  without  any  such 
formal  appointment.  Restrictions  on  his  power  to  bind 
his  copartners  do  not  affect  his  dealings  with  third 
persons,  unless  they  are  informed  of  the  limitation. 
Whether  he  acts  with  or  without  the  specific  appoint- 
ment of  agent,  he  is  a  partner,  and  as  such  authorized 
to  bind  his  copartners. 

I  cannot  agree  with  the  referee  that  if  ^rdam  was  a 
special  agent,  acting  under  a  special  power  of  which 
the  plaintiff  is  to  be  presumed  to  have  had  notice,  the 
subsequent  authority  given  to  Sardam,  by  Bostwick  and 
Conklin,  or  either  of  them,  to  make  notes  on  which  to 
raise  money  for  the  use  of  the  firm,  enlarged  in  any  de- 
gree the  powers  conferred  upon  the  agent  by  the  agree- 
ment of  18th  of  November,  1863.  That  agreement  was 
nade  by  all,  for  the  benefit  of  all.  And  no  part  of  the 
number  less  than  the  whole  could  change  it,  so  as  to 
bind  the  whole.  If  a  part  of  the  copartners  could  en- 
large the  powers  of  the  agent,  so  as  to  bind  the  whole, 
when  the  whole  were  not  before  bound,  so  might  they 
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release  a  part  of  their  number  from  all  liability  for  losses 
or  expenses  of  the  business,  ^nd  cast  the  whole  burthen 
on  the  rest.    No  such  principle  eould  be  tolerated. 

But  perhaps  the  view  of  the  referee  was  that  if  one  of 
several  copartners,  when  called  on  for  information  as  to 
the  powers  of  an  a^ent,  represents  that  they  are  more 
extensive  than  they  in  truth  are,  such  a  representation 
binds  the  firm.  This  may  be  so.  But  it  has  no  ap* 
plication  to  the  case.  No  such  application  or  repre- 
sentation is  proved  to  have  be^i  made  in  this  case. 
The  letters  and  sayings  of  Bostwick  and  Conklin  are 
relied  upon  as  conferring  new  authority  upon  the  agent 
whereby  all  the  copartners  were  bound.  They  could 
bind  all  when  they  acted  for  all ;  but  when  they  spoke 
and  acted  for  themselves,  they  could  not  alter  or  modify 
the  articles  by  which  the  rights  of  the  j^artners  were 
regulated. 

This  error  of  the  referee,  if  it  was  one,  does  not  affect 
the  question  on  which  the  liability  of  the  defendant 
rests,  and  need  not  therefore  be  considered  further. 

My  conclusions  are : 

1st.  That  the  defendants  were  partners,  and  had  all 
the  powers  and  were  subject  to  all  the  duties  belonging 
to  persons  occupying  that  relation. 

2d.  That  ^y  the  agreement  of  18th  November,  1863, 
the  power  of  Sardam,  the  general  agSnt,  was  restricted. 
Under  it  he  could  not,  as  between  himself  and  his  co- 
partners, give  notes  that  bound  the  copartners. 

3d.  The  business  of  the  firm  was  such  that  a  general 
agent,  according  to  the  usual  course  of  business,  could 
make  notes  binding  on  the  firm,  when  they  were  given 
for  the  purpose  of  carrying  on  the  business. 

4th.  The  plaintiff  was  justified  in  treating  Sardam  as 
the  general  agent  of  the  copartnership,  and,  as  such, 
authorized  to  make  notes  in  the  course  of  its  business. 

6th.  That  the  limitation  of  the  authority  of  the  agent 
not  being  known  to  the  plaintiff  or  its  cashier,  did  not 
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affect  it.    It  had  the  right  to  oonsider  Sardam  as  the 
general  agent  of  his  firm. 

6th.  Sardam  being  a  partner  in  the  firm  had  the  power 
to  make  the  note  in  suit  and  thereby  bind  his  copart- 
ners ;  and  the  restriction  on  his  authority  contained  in 
the  agreement  of  18th  November,  1863,  did  not  affect 
the  plaintiff,  as  it  was  not  communicated  to  the  plaintiff. 

For  these  reasons,  I  am  of  opinion  that  the  judgment 
of  the  referee  ought  to  be  aflbmed. 

All  the  justices  concurring. 

Judgment  affirmed. (a.) 

[OvoHDAGA  GxNULAL  Tixic,  January  4,  1870.     Bacon,  Foster,  JfulSn  and 
Morgan,  Juatiom.] 

(a)  Afibmed  by  Gout, of  Appeals.    See  mem.  iO  Bow.  iV«  721. 


<♦- 


Tibbetts  vs.  Sternbeb^ 

It  IB  the  right  of  a  party  to  inspect  a  memorandom  used  by  a  witness  wlule 

testilyiag;  whether  he  reads  the  contents,  or  only  uses  it  to  refresh  his 

reooUeelion. 
A  witness,  on  cross-ezaminaiion,  may  be  oompelled  by  the  referee  to  produce 

and  Bobmit  to  the  inspection  of  coonsel  a  memorandom  from  which  he  has 

been  testifying,  on  the  direct  examination. 
Before  a  witness  can  be  required  to  produce  a  paper,  however,  it  must  appear 

that  he  is  using  it  as,  or  in  aid  of,  his  testimony. 
Where,  upon  appeal  from  a  judgment  entered  on  the  report  of  a  referee,  the 

court  lias  no  means  of  knowing  upon  what  ground  eyidence  offered  was 

rejected  by  the  referee,  it  will  hold  that  the  evidence  was  properly  rejected ; 

the  presumption,  in  such  a  case,  being  that  the  referee  has  drawn  all  proper 

oonduflions  from  the  &cts  proved. 

APPEAL,  by  the  defendant  A.  I.  Sternberg,  from 
a  judgment  entered  upon  the  report  of  a  referee. 
The  action  was  brought  to  recover  the  value  of  a 
quantity  of  logs,  and  round  and  hewn  timber,  sold  by 
the  plaintiff  to  the  defendants  A.  I.  &  J.  H.  Sternberg. 
The  referee  reported  in  favor  of   the  plaintiff  for 
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$62.95  cents,  besides  costs,  and  judgment  was  entered 
upon  his  report. 

Oilbert  &  Forbes^  for  the  appellant. 


I  orandum. 


A.  H.  JFYanciSy  for  the  respondent. 

By  tTie  Courts  Mullin,  J.  There  is  no  such  prepon- 
derance of  evidence  in  favor  of  the  defendant  as  would 
authorize  us  to  reverse  the  judgment  because  the  weight 
of  the  evidence  is  against  the  finding  of  the  referee. 
Unless,  therefore,  some  error  in  law  was  committed  by 
the  referee,  on  the  trial,  the  judgment  must  be  affirmed. 

There  are  but  two  such  errors  insisted  upon  b^  the 
appellant's  counsel.  These  are :  1st.  The  refusal  of 
the  referee  to  compel  the  first  witness  on  the  part  of  the 
plaintiff  to  produce  and  submit  to  the  inspection  of  the 
defendant's  counsel  a  memorandum  from  which  the 
counsel  alleged  the  witness  had  been  testifying,  on  his 
direct  examination.  2d.  The  refusal  of  the  referee  to 
allow  the  same  witness  to  answer  the  question  whether 
he  had  not  offered  to  sell  logs  rejected  by  the  defendant, 
to  one  A.  D.  Wright « 

1.  The  refusal  to  compel  the  production  of  the  mem- 


It  is  the  right  of  the  party  to  inspect  a  memorandum 
used  by  a  witness  while  testifying ;  whether  he  reads  its 
contents,  or  only  uses  it  to  refresh  his  recollection. 

The  witness  has  no  right  to  use  a  memorandum  in 
either  way,  unless  made  by  himself  ;  and  if  the  witness 
cannot  be  compelled  to  produce  it,  he  might  use  docu- 
ments made  for  him  by  the  party  calling  him,  of  the 
accuracy  of  which  he  knows  nothing.  Such  a  practice, 
if  tolerated,  would  lead  to  the  greatest  abuses. 

Before  the  witness  can  be  required  to  produce  a  paper, 
however,  it  must  appear  that  he  is  using  it  as  or  in  aid 
of  his  testimony.     No  lawyer  would  claim  to  be  entitled 
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to  an  inspection  of  every  paper  the  witness  might  have 
in  his  custody,  or  even  in  his  hand,  while  giving  evi- 
dence. 

When  the  referee  was  called  on  to  compel  the  pro- 
duction of  the  paper,  it  does  not  appear,  except  inf  eren- 
tially,  that  the  witness  had,  or  used,  a  memorandum, 
save  by  the  allegation  of  counsel.  The  case  says,  the 
defendant's  counsel  requested  the  witness  to  allow  him 
to  examine  the  memorandum  used  by  him  (the  witness) 
in  giving,  on  his  direct  examination,  the  amount  of  logs ; 
and  the  plaintiff  declined  to  comply  with  his  request. 
This  is  a  tacit  admission  by  the  witness  that  he  had  and 
Bfled  such  a  paper.  No  objectiou  or  suggestion  was 
made  by  the  plaintiff's  counsel  that  he  had  no  such 
paper ;  the  witness  did  not  deny  it ;  and  the  referee  did 
not  ask  him  whether  he  did  or  did  not  have  it ;  but  he 
seemed  to  assume  that  the  witness  had  it,  and  yet  re- 
fused to  require  the  witness  to  produce  it. 

This  was  an  error,  for  which  we  must  reverse  this 
judgment.  The  production  of  the  paper  might  have 
been  of  no  value  to  the  defendant,  but  it  is  the  principle 
thus  sought  to  be  established  that  is  mischievous  and 
dangerous.  The  right  of  a  party  to  protection  against 
the  introduction  against  him  of  false,  forged  or  manu- 
factured evidence,  which  he  is  not  permitted  to  inspect, 
must  not  be  invaded  a  hair' s  breadth.  It  is  too  valuable 
to  be  trifled  with,  or  to  permit  the  court  to  enter  into 
any  calculation  as  to  how  far  it  may  be  encroached 
upon  without  injury  to  the  party. 

I  am  of  the  opinion  that  the  referee  erred  in  not 
directing  the  witness  to  produce  the  memorandum  as 
desired  to  do  by  the  defendant's  counsel.  (1  Cowen  & 
HUP 8  Notes,  757.) 

2.  As  to  the  rejection  of  the  evidence  offered,  that  the 
plaintiff  offered  the  logs  rejected  by  the  defendant,  for 
sale  to  Wright.  It  is  impossible  to  say  whether  the  evi- 
dence rejected  would  have  been,  if  received,  of  any  im- 
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portance  in  the  case;  If  the  defendant  had  rejected 
logs  which  the  plaintiff  claimed  he  was  bound  to  receive, 
nnder  the  contract,  and  the  plaintiff,  after  such  rejec- 
tion, had  offered  them  for  sale,  it  would  have  been  evi- 
dence that  the  plaintiff  acquiesced  in  the  rejection  and 
had  assumed  to  treat  them  as  his  own ;  and  in  this  view 
the  evidence  was  quite  material.  But  if  the  referee 
charged  the  defendant  only  with  such  logs  as  the  con- 
tract called  for,  it  was  utterly  immaterial  what  the 
plaintiff  may  have  done  with  logs  not  deliverable  under 
the  contract,  and  which  the  referee  had  found  to  be 
properly  rejected.  • 

Which  of  these  views  of  the  evidence  is  the  one  taken 
by  the  referee  we  do  not  know,  and  have  no  means  of 
knowing,  without  further  facts  are  found  by  the  referee. 
And  as  the  presumption  is  that  the  referee  has  drawn 
all  proper  conclusions  from  the  &cts  proved,  we  must 
hold  that  the  evidence  offered  was  properly  rejected. 

I  am  in  favor  of  reversing  the  judgment,  for  the  refu- 
sal of  the  referee  to  require  the  production  of  the  mem- 
orandum, and  of  granting  a  new  trial,  with  costs  to  . 
abide  the  event. 

Judgment  accordingly,  (a) 

[Onondaga  Osnxeal  Tkek,  April  6, 1870.  MuUi$i,  Mor^am  and  DooUttU, 
JostioeB.] 

(a)  See  Peek  ▼.  lahe,  (8  Lam.  186.) 
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The  principle,  laid  down  in  Bmmea  y.  Jutkom  (21  i^.  T.  288,)  and  Cfrmg  ▼. 
Ward  (86  Barb.  877,)  that  a  party  making  a  representation  false  in  fact  ren- 
ders himself  liable,  in  an  action  for  fraud,  although  he  did  not  actually  know 
the  representation  to  be  false,  at  the  time,  does  not  apply  to  oases  of  fraud 
and  deceit  in  the  sale  of  personal  property. 

Henoe,  In  an  action  to  recover  damages  for  ialse  repreaentaUons  made  by  a 
purchaser  of  personal  property,  aa  to  the  yalue  of  a  note  of  a  third  person, 
transferred  to  the  vendor  in  part  payment  of  the  price,  the  plaintiff  is  bound 
to  prove  that  the  defendant  actually  knew  of  the  falsity  of  the  representations 
made  by  him. 

In  fioch  an  action,  it  is  not  necessary,  in  order  to  entitle  the  plaintiff  to  reooT^r, 
to  prove  that  the  representation  as  to  the  ability  of  the  maker  was  his  sole 
inducement  to  take  the  note.  It  is  enough  that  it  was  a  material  part  of  the 
inducement — ^that  without  it  he  would  not  have  parted  with  his  property. 

In  such  an  action,  it  is  competent  for  the  defendant  to  testify  as  to  his  belief 
respecting  the  solvency  of  the  maker  of  the  note  transferred  by  him ;  that 
being  only  another  mode  of  saying  he  had  no  intent  to  defraud.  And  he  has 
the  right  to  have  the  jury  pass  on  the  question  of  fraud,  in  view  of  his  denial 
of  it  on  oalh. 

APPEAL,  by  the  defendant,  from  a  judgment  of  the 
Lewis  county  court,  in  an  action  originally  com- 
menced in  a  justice's  court.  The  opinion  states  the 
facts. 

Abram  I.  Mereness^  for  the  appellant. 
L.  W.  FH^ke^  for  the  respondent. 

By  tJie  Courts  Mullin,  J.  The  defendant  purchased 
of  the  plaintiff  a  wagon  and  buggy,  at  the  price  of  $176, 
and  offered  in  payment  therefor  the  note  of  one  Robert 
Simons  for  $160,  payable  in  six  months,  with  interest, 
to  the  defendant  or  bearer,  and  $26  in  money,  repre- 
senting the  note  as  good  and  against  a  good  man.  The 
plaintiff  was  ignorant  of  Simons' s  circumstances,  and 
leceiyed  the  note  relying  upon  the  representation  of  the 
defendant  that  it  was  good. 

The  defendant  borrowed  the  note  of  Simons,  agreeing 
to  pay  it  at  maturity.    Before  the  transfer  to  the  plain- 
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tiff  he  (the  defendant)  was  told  by  Simons  that  he  was 
poor  and  unable  to  pay  the  note.  It  does  not  appear 
that  he  had  any  other  knowledge  of  Simons' s  circum- 
stances. 

The  action  was  commenced  before  a  justice  of  the 
peace  of  Lewis  county,  to  recover  damages  for  the  false 
and  fraudulent  representation  as  to  the  value  of  the 
note.  The  case  was  carried  by  appeal  to  the  Lewis 
county  court,  and  there  retried  by  a  jury.  The  plain- 
tiff had  a  verdict  for  $179.86.  The  defendant  moved  for 
a  new  trial,  and  the  same  was  denied. 

The  representations  that  the  note  was  good — ^that  the 
maker  was  good — were  clearly  proved.  They  were  un- 
questionably material.  It  only  remained  for  the  plain- 
tiff to  prove  that  the  note  was  not  good,  and  that  the 
defendant  knew  it,  when  he  made  the  representation. 
The  only  evidence  of  the  defendant's  knowledge  of  the 
falsity  of  the  representation  was  the  statement  to  him 
by  Simons  himself  that  he  was  a  poor  boy,  and  not  able 
to  pay  the  note.  And  it  would  seem  by  the  other  evi- 
dence that  Simons' s  representation  as  to  his  condition 
was  true. 

It  is  said  by  the  plaintiff's  counsel  that  if  it  were  true 
that  there  was  no  sufficient  evidence  of  the  defendant' s 
knowledge  of  the  untruth  of  the  representation,  yet  it 
being  shown  that  he  did  not  know  whether  it  was  true 
or  false  when  he  made  it,  the  representation  was  just  as 
fraudulent  as  if  he  hkd  known  it  to  be  false.  {Bennett 
V.  Judsany  21  iT.  Y.  288.  Oraig  v.  Ward,  86  Barb.  3T7.) 
But  the  General  Term  in  this  district  holds  that  the  doc- 
trine of  these  cases  does  not  apply  to  cases  of  fraud  and 
deceit  in  the  sale  of  i)er8onal  property,  and  hence  the 
plaintiff  wa»  bound  to  prove  that  the  defendant  actually 
knew  of  the  falsity  of  the  representation  made  by  him. 

The  defendant's  counsel  seems  to  be  of  the  opinion 
that  because  his  client  indorsed  the  note,  he  is  not  liable 
for  the  fraudulent  representation.    I  do  not  perceive 


r 


ONONDAGA— APRIL,  1870.  207 


Barrett  v.  Western. 


why  that  shonld  alter  his  liability.  Sappose  he  had 
given  his  own  note,  falsely  representing  himself  to  be 
able  to  pay,  whereby  the  plaintiff  was  defrauded ;  conld 
not  the  plaintiff  sue,  and  recover  his  damages  by  reason 
of  the  fraad  t 

The  condition  imposed  by  the  plaintiff,  that  the  de- 
fendant shonld  indorse  the  note,  raised  a  question  for 
the  consideration  of  the  jury,  in  passing  on  the  question 
whether  the  plaintiff  relied  on  the  representation  of  the 
defendant  as  to  the  ability  of  the  maker,  in  taking  the 
note  for  the  property.  » 

If  the  responsibility  of  the  maker  was  the  inducement 
to  take  th^  note,  why  insist  upon  the  indorsement  of  the 
defendant  i  But  they  have  not  deemed  it  of  sufficient 
weight  to  overcome  the  other  evidence  on  the  question ; 
and  it  was  for  them  to  give  it  such  weight  as  it  was  en- 
titled to. 

It  was  not  necessary,  in  order  to  entitle  the  plaintiff 
to  recover,  to  prove  that  the  representation  as  to  the 
ability  of  the  maker  was  his  sole  inducement  to  take  the 
note.  It  is  enough  that  it  was  a  material  part  of  the 
inducement — that  without  it  he  would  not  have  parted 
with  his  property.  {Addington  v.  AUeUy  11  Wend. 
374,  381.    Shaw  v.  Stine^  .8  Bosw.  157.) 

I  will  briefly  refer  to  some  of  the  defendant's  excep- 
tions taken  on  the  trial. 

1st.  The  first  is  to  the  admission  of  evidence  that  the 
plaintiff  relied  on  the  defendant's  representation  as  to 
the  value  of  the  note.  This  was  one  of  the  most  impor- 
tant facts  in  the  case  to  be  proved  by  the  plaintiff.  He, 
of  all  men,  knew  best  whether  he  relied  on  it.  His 
statement  did  not  conclude  the  jury ;  it  was  neverthe- 
less competent. 

2d.  The  next  is  as  to  proof  by  the  plaintiff  of  a  sur- 
render of  the  note  on  the  trial  before  the  justice. 

The  action  was  brought  upon  the  theory  that  the  note 
was  imposed  upon  the  plaintiff  fraudulently.     If  it  was, 
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and  was  valueless,  he  could  returu  the  note  and  recover 
so  much  of  the  purchase  price  as  it  represented,  as  dam- 
ages sustained  by  the  fraud.  He  was  bound  to  surren- 
der the  note,  and  it  was  necessary  for  him  to  prove  the 
surrender. 

8d.  Evidence  of  the  value  of  the  property  was  objected 
to.  It  was  admissible  to  establish  a  measure  of  dam- 
ages. But  if  the  face  of  the  note  was  the  measure  of 
damages,  the  evidence  could  do  the  defendant  no  harm. 

4th.  The  evidence  as  to  the  business  of  Simons  was 
objected  to.  It  was  co^ipetent  as  a  link  in  the  chain  of 
evidence  to  prove  his  inability  to  pay  the  note. 

6th.  The  conversation  between  Miller,  Simons  and 
the  defendant,  at  the  bam  occupied  by  the  defendant,  is 
objected  to. 

*  It  is  competent  to  show  that  the  defendant,  before  he 
transferred  the  note  to  the  plaintiff,  was  told  by  Simons 
that  he  was  poor  and  unable  to  pay  the  note.  The 
whole  conversation  was  not  material,  but  so  much  of  it 
clearly  was,  and  the  admission  of  the  residue  could  do 
the  defendant  no  injury. 

6th.  Evidence  of  the  defendant's  belief  as  to  the  sol* 
vency  of  Simons  was  rejected,  and  the  defendant  ex- 
cepted. 

This  is  the  only  one  of  the  exceptions  as  to  which  I 
entertain  any  doubt.  The  charge  against  him  was 
proved,  and  he  had  to  deny  an  intent  to  defraud  in. 
making  the  representation ;  and  if  the  jury  should  find 
that  the  defendant  believed  Simons  solvent  the  plaintiff 
must  fail.  Mere  belief  was,  of  itself,  of  no  moment; 
but  if  he  believed  that  Simons  was  solvent,  then  he  only 
stated  what  he  believed  to  be  true.  This  was  only 
another  mode  of  saying  he  had  no  intent  to  defraud. 
This,  the  Court  of  Appeals  holds,  it  is  competent  for  the 
party  accused  of  fraud  to  say,  and  he  has  the  right  to 
have  the  jury  pass  on  the  question  of  fraud^  in  view  of 
his  denial  of  it  on  oath. 
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He  testified  that  Simons  was  reputed  to  be  a  man  of 
property.  If  such  was  in  truth  his  reputation  in  the 
neighborhood,  it  was  competent  to  prove  it,  and  it  was 
then  for  the  jury  to  say  whether  he  made  the  represen- 
tation on  the  strength  of  the  representation  of  Simons' s 
solvency,  believing  it  to  be  true.  If  the  jury  should  so 
find,  the  plaintiff  could  not  recover.  That  the  solvency 
or  insolvency  of  a  man  may  be  proved  by  reputation 
see  1  Cowen  &  EiWs  Notes y  702. 

It  is  quite  possible  the  verdict  would  have  been  the 
same  had  the  evidence  been  received.  But  we  cannot 
assume  that  it  would.  The  question  was  for  the  jury ; 
and  not  having  been  submitted  to  them  the  judgment 
shotQd  be  reversed,  and  a  new  trial  ordered. 

[Omomdaoa  Obmx&al  Tkem,  April  5,  1870.  MtUUn,  Morgcm  and  DooliUU, 
Jatioes.] 


Wilson  &  Chapel  w.  Wilmams. 

An  agreement  to  arbitrate  a  pending  anit  operatea  aa  a  diacontiniuuice  of  the 
Bait  as  an  action ;  but,  nerertheleaa,  if  the  agreement  proyides  for  a  judg- 
ment to  be  entered  in  the  action,  anch  judgment  may  be  entered,  and  atanda 
as  a  jodgment  by  oonaent,  which  cannot  be  aet  aaide  in  the  ordinary  way  by 
which  errora  are  corrected. 

It  uims  the  award,  and  the  judgment  upon  it,  are  aubject  to  the  aame  rnlea 
which  are  applicable  to  awards  at  common  law,  and  to  be  aet  aaide  for  like 
canaea ;  bnt  it  ia  well  settled  that  the  ordinary  remediee  against  an  erro- 
neous judgment  do  not  apply.    No  appeal  liea  therefrom. 

THIS  is  an  appeal  from  an  order  of  the  county  court 
of  Alleghany  county,  dismissing  an  appeal  from  a 
judgment  rendered  before  a  justice  of  the  i)eace.  It 
appears  from  the  return  that  a  suit  was  duly  commenced 
by  the  plaintiffs  against  the  defendant,  before  a  justice, 
issue  joined  and  a  venire  issued,  whereupon  the  parties 
agreed  to  arbitrate  the  matters  in  controversy,  selecting 

two  persons  as  arbitrators,  of  whom  the  justice  was  one, 
Vol.  LXVI.  14 
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and  it  was  provided  that  if  the  arbitrators  agreed,  the 
justice  should  render  judgment  thereon.  The  arbitrar- 
tors  agreed,  and  the  justice  rendered  a  judgment  on 
their  award  for  $10  damages  and  $6  costs.  The  plain- 
tiff being  dissatisfied  with  the  award  brought  an  appeal 
from  the  judgment  to  the  county  court,  which,  on  the 
return  and  affidavits  and  on  ihotion  of  the  defendant, 
dismissed  the  appeal. 

By  the  Court  J  Taloott,  J.  Whatever  doubts  might 
be  entertained  if  this  were  a  new  question,  as  to  whether 
the  judgment  of  the  justice  is  not  utterly  void  for  want 
of  power  and  jurisdiction  and  to  be  set  aside,  it  appears 
to  have  been  too  well  settled  to  be  now  disturbed,  that 
an  agreement  to  arbitrate  a  pending  suit  operates  as  a 
discontinuance  of  the  suit  as  an  action ;  but  neverthe* 
less  if  the  agreement  provides  for  a  judgment  to  be  en- 
tered in  the  action,  such  judgment  may  be  entered,  and 
stand  as  a  judgment  by  consent,  which  cannot  be  set 
aside  in  the  ordinary  way  by  which  errors  are  corrrected. 
Probably  the  award  and  the  judgment  upon  it  are  sub- 
ject to  the  same  rules  applicable  to  awards  at  common 
law,  and  to  be  set  aside  for  like  causes,  but  it  is  well 
settied  that  the  ordinary  remedies  against  an  erroneous 
judgment  do  not  apply.  {Totes  v.  RusseU^  Yl  John. 
461.  Oreen  v.  Patching  13  Wend.  293.  Bank  of  Mon- 
roe V.  Widner^  11  Paige  529.  Diedrick^  AdrrCr  v. 
Mchley,  19  Wmd.  108 ;  >».  C.  2  Hill,  271.  Blunt  v. 
Whitney,  3  Sandf.  4.) 

The  order  dismissing  the  appeal  was  therefore  correct, 
on  the  ground  that  no  appeal  lies  from  such  a  judgment. 

Order  affirmed  with  $10  costs  of  appeal. 

[Fourth  Dipartioevt,  Gutksai,  T^ric,  at  Buffalo,  November,  1870.    JfWZin, 
Johnaon  and  TakoU,  Justices.] 
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In  caaes  where  an  agent  of  the  plaintiff  is  authorized,  by  the  Code,  to  yerify 
the  compkunt  on  the  ground  that  the  action  is  upon  a  promiaaory  note, 
which  is  in  the  agenlfs  posBeasion,  he  may  alao  properly  verify  the  rqiUy  of 
the  plaintiff,  in  the  same  action. 

THIS  was  an  appeal  from  an  order  made  at  a  Special 
Term  in  Cayuga  county. 
The  action  is  upon  a  promissory  note,  and  the  com- 
plaint was  verified  in  Cayuga  county  by  the  agent  of 
the  plaintiffs,  having  in  his  possession  the  note  on  which 
the  action  is  brought,  according  to  the  provisions  of 
section  167  of  the  Code.    The  defendants,  in  their  an- 
swer, alleged  that  the  note  was  given  on  the  purchase 
by  the  defendant  of  certain  goods  of  the  plaintiffs,  and 
setting  up,  by  way  of  defence,  a  warranty  of  quality  of 
the  goods,  and  a  breach  thereof,  claiming  damages 
therefor.    The  plaintiffs'  attorney  served  a  reply  to  the 
counter  claim,  also  verified  by  the  agent,  by  an  affidavit 
in  which  he  states  that  he  is  the  agent  of  the  plaintiffs 
for  the  purpose  of  collecting  the  demand  set  forth  in  the 
complaint ;  that  the  action  is  founded  upon  a  written 
instrument  for  the  payment  of  money  only ;  that  such 
instrument  is  in  the  possession  of  the  deponent ;  and  it 
also  states  the  grounds  of  his  belief  as  to  the  truth  of 
the  allegations  of  the  reply,  and  the  reasons  why  the 
verification  is  not  made  by  the  plaintiffs.    The  defen- 
dants'  attorney  returned  the  reply,   on  the  ground, 
amongst  others,  that  it  was  not  properly  verified.    A 
special  motion  was  made,  on  which  the  question  arose, 
and  the  Special  Term  held  the  verification  sufficient; 
from  which  decision  the  defendants  appealed. 

W.  T.  WordeUj  for  the  appellants. 

/.  2).  Wright^  tor  the  respondents. 

Per  Curiam.  The  reply  ordered  to  be  received  is 
verified  by  an  agent.  He  states  in  his  affidavit,  and  it 
appears  by  the  complaint,  that  the  action  is  founded  on 
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a  written  instrument  for  the  payment  of  money  only, 
to  wit.,  a  promissory  note  which  is  in  the  possession  of 
the  agent.  And  the  verification  in  other  respects  com- 
plies with  the  requirements  of  the  167th  section  of  the 
Code  in  cases  where  the  verification  is  by  an  agent. 
The  defendants  insist  that  the  verification  can  be  made 
by  the  agent,  upon  the  ground  that  the  written  instru- 
ment is  in  his  possession,  only  when  the  particular  plead- 
ing attempted  to  be  verified  is  founded  upon  the  written 
instrument  Such  is  not  the  literal  provision  of  the 
Code.  Section  156  provides  that  ^^  when  any  pleading  is 
verified,  every  subsequent  pleading,  except  a  demurrer, 
must  be  verified  also."  Section  167  declares  that, 
^'  The  afiidavit  may  also  be  made  by  the  agent  or  attor- 
ney, if  tho  action  or  defence  be  founded  on  a  written 
instrument  for  the  payment  of  money  only,  and  such 
instrument  be  in  the  possession  of  the  agent  or  attorney.'* 

In  this  case  the  action  ^^  is  founded  on  a  written  in- 
strument for  the  payment  of  money  only,  and  such 
instrument  is  in  the  possession  of  the  agent. ' '  Whatever 
plausibility  there  may  be  in  the  argument  that  the  pos- 
^session  of  the  written  instrument  does  not,  in  a  case  like 
the  present,  help  the  agent  to  any  knowledge  or  infor- 
mation concerning  the  truth  of  the  matters  alleged 
in  the  reply.  Yet  reasons  might  be  suggested  why  the 
legislature  should  have  intentionally  provided  that  the 
agent,  who  is  competent  to  verify  the  complaint  for  this 
reason,  should  also  be  permitted  to  verify  the  reply, 
and  be  enabled  to  bring  the  action  to  a  speedy  issue. 
At  all  events,  the  alleged  absurdity  is  not  so  manifest  as 
to  require  us  to  put  a  construction  upon  this  provision 
of  the  Code  which  is  not  in  accordance  with  its  clear  and 
explicit  language. 

The  order  appealed  from  is  affirmed  with  $10  costs  of 
the  appeal. 

[FoxTKTH  DEPABnoENT,  GiysKAL  Tkbx,  at  Buffalo,  Noyember,  1870.     MttUm, 
JokMon  and  TdlcoU,  Justices.] 
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The  pUintiff  hayiiig  enlisted  in  the  United  States'  service,  during  the  war,  en- 
tered into  an  agreement  with  his  mother  that  he  would  from  time  to  time 
send  her  money,  and  that  she  should  take  care  of  and  restore  it  to  him  on  his 
retanu  Under  this  agreement  he  sent  several  smns  of  money  to  his  mother, 
who  sabeeqnently  married  the  defendant,  and  died  leaving  him  her  executor. 
In  an  action  to  recover  a  porlion  of  the  money,  which,  it  was  claimed,  had 
come  to  the  hands  of  the  defendant;  Held  that,  under  §  899  of  the  Code,  the 
plaintiff  was  not  a  competent  witness  to  establish  the  agreement,  as  against 
the  defendant,  who,  if  he  had  the  money  In  question,  took  it  by  assignment 
by  way  of  gift  or  loan,  or  as  agent  of  the  deceased,  or  as  her  ezeontor. 

PPEAL,  by  the  defendant,  from  a  judgment  en- 
tered npon  the  report  of  a  referee. 


A 


By  the  Courts  Taloott,  J.  This  is  an  action  for 
money  had  and  received,  sought  to  be  maintained  un- 
der the  following  circumstances. 

The  plaintiff  having  enlisted  in  the  United  States'  ser- 
vice, during  the  war,  entered  into  an  agreement  with  his 
mother  that  he  would  from  time  to  time  send  her  his 
money,  and  that  she  should  take  care  of  it  and  return  it 
to  him  on  his  return.  From  time  to  time  plaintiff  sent 
money  to  his  mother  according  to  the  agreement,  some 
part  of  which  she  appears  to  have  expended  and  some 
j)art  she  deposited  to  her  own  credit  in  a  savings  bank. 
Before  the  plaintiff  returned,  the  defendant  had  married 
the  mother  and  she  had  died,  leaving  the  defendant  her 
sole  executor,  and  letters  testamentary  were  duly  issued 
to  him.  The  defendant  is  supposed  to  have  received  some 
part  of  the  money  sent  home  by  the  plaintiff  in  the  life- 
time of  plaintiff's  mother,  and  it  is  shown  that  the  defen- 
dant, as  the  executor  of  the  deceased,  received  the  amount 
which  was  to  her  credit  in  the  savings  bank.  The  de- 
fendant is  sued  individually,  and  not  as  executor. 

On  the  trial  the  plaintiff  offered  himself  as  a  witness 
to  establish  the  alleged  agreement  between  himself  and 
his  mother  that  she  would  keep  the  money  safely  till  he 
returned. 
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He  was  objected  to  as  incomx)etent  to  prove  the  al- 
leged agreement,  under  section  399  of  the  Code ;  the  ob- 
jection was  however  overruled  by  the  referee  and  the 
defendant  excepted. 

The  referee  has  reported  in  favor  of  the  plaintiff,  find- 
ing the  agreement  between  the  plaintiff  and  his  mother 
to  have  been  made  as  testified  to  by  him.  The  exception 
was  well  taken.  The  plaintiff  was  an  incompetent  wit- 
ness to  establish  the  agreement  between  himself  and  his 
deceased  mother  as  against  the  defendant,  who,  so  far 
as  he  had  the  money  in  question,  took  it  by  assignment 
by  way  of  gift  or  loan,  or  as  agent  of  the  deceased  or  as 
her  executor. 

The  admission  of  the  testimony  of  the  plaintiff  to 
prove  the  alleged  agreement  between  himself  and  the 
deceased  and  thus  impeach  the  title  of  the  defendant  to 
the  money,  which  had  come  into  his  possession  under 
the  title  of  the  deceased  if  at  all,  was  in  direct  opposi- 
tion to  the  section  of  the  Code  referred  to.  And  for 
this  reason,  without  adverting  to  the  other  questions  pre- 
sented by  the  case,  the  judgment  must  be  reversed. 

Judgment  reversed  and  new  trial  ordered,  costs  to 
abide  the  event 

[FoiTBTB  DiPAETMBirr,  OnnoLAL  Tiui,  at  BofUo,  Korember,  1870.  MviUn, 
Johnaon  and  Talcott,  Justioea.] 
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Real  estate  was  sold,  by  the  sheriff,  on  execution,  March  28, 1888. .  The  aher- 
iff 's  certificate  bore  date  on  that  day,  and  recited  the  sale  as  of  that  day. 
The  sheriff's  deed  erroneously  stated  the  sale  to  have  been  on  the  28th  of 
JWy,  1883.  No  other  judgment  was  shown  to  have  been  recovered,  and  no 
other  sale  was  had,  and  the  recitals  in  the  deed  and  certificate  described  the 
same  judgment,  and  the  same  sale.  Held  that  this  error  did  not  inyalldate 
the  deed,  but  must  be  disregarded,  and  effect  given  to  the  deed. 

Where  there  has  been  a  judgment,  execution,  levy  and  adyertisement  in  the 
lifetime  of  the  judgment  debtor,  a  sale  after  his  death  is  authorized,  and 
effectual  to  pass  his  titie  in  property  so  levied  on  in  his  lifetime. 

A  sheriff^s  certificate,  after  a  general  description  of  the  lands  of  the  debtor, 
contained  this  clause :  "  embracing  all  of  said  lands  of  said  D,  1L  hU  the 
widow's  thirdt,  which  the  law  gives,  according  to  Law."  Edd  that  the  ex- 
ception was  unnecessary ;  that  subject  to  the  widow's  life  estate,  the  sheriff 
could  sell  the  right,  titie  and  interest  of  the  debtor  in  his  whole  real  estate ; 
and  such  was  the  effect  of  the  sale  evidenced  by  the  certificate.  That  the 
words  in  the  exception  were  not  to  be  held  as  inserted  in  the  certificate  to 
save  any  part  of  the  premises  from  the  sale,  but  rather  to  declare  that  the 
widow  was  entitied  to  enjoy  her  dower  in  the  premises  notwithstanding 
the  sale. 

A  deed  contained  a  clause  declaring  that  the  grantor  conveyed  the  premises 
"  subject  to  a  daim  that  the  heirs  of  D.  H.,  deceased,  have  by  virtue  of  a  will 
made,"  Ac  Meld  tfiat  the  clause  did  not  contain  words  of  reservation  in  the 
grantor,  of  any  title  in  the  granted  premises ;  the  words  used  neither  ex- 
pressly or  by  fiur  interpretation,  recognizing  an  outstanding  title  in  the 
devisees.  That  the  deed  divested  the  grantor  of  the  legal  estate,  and  passed 
his  right,  titie  and  interest,  whatever  that  was,  at  the  time  of  the  execution 
of  the  conveyance. 

The  real  estate  of  H.  was  sold  on  execution,  by  the  sheriff,  on  the  28th  of 
March,  1888,  to  B.,  who  received  a  certificate  of  the  sale.  The  premises 
were  conveyed  to  him,  by  the  sheriff,  on  the  6th  of  Oct,  1884.  On  the  8th 
of  April,  1834,  and  before  the  expiration  of  the  fifteen  months  allowed  to  the 
debtor  for  redemption,  and  before  B.  received  his  deed  from  the  sheriff, 
B.  conveyed  the  premises  to  the  defendant,  by  deed.  This  deed  was  re- 
corded in  1847.  On  the  12th  of  April,  1856,  B.  conveyed  the  same  premises 
to  the  plaintiff. 

Bdd,  1.  That  the  deed  from  B.  to  the  defendant  might  be  regarded  as 
an  assignment  of  the  sheriff's  certificate — as  a  transfer  of  the  equi- 
table interest  of  R  in  the  premises,  acquired  by  reason  of  the  bid  and 
payment  to  the  sheriff,  at  the  time  of  the  sale,  of  the  amount  bidden  for  the 
premises.  ^ 

2.  That  the  debtor's  interest,  right  or  title  passed  by  the  sheriff's  deed  to  B., 
which  deed,  by  relation,  operated  to  vest  in  B.  that  title,  interest  and  right 
as  of  the  28th  of  March,  1838,  the  day  of  the  sale;  and,  that  being  so,  that 


216        CASES  IN  THB  SUPREME  COURT. 

Holman  v.  Holman. 

the  deed  irom  B.  to  the  defendant,  ezecated  on  the  8th  of  April,  1884,  cur- 
ried that  right,  title  and  interest  to  the  latter. 

8.  That  snch  deed  haring  been  recorded,  the  defendant  held  that  title  and 
interest^  and  consequently  B.  had  no  title,  interest  or  right  in  the  premises, 
to  oonyey,  at  the  time  he  ezeoated  the  deed  to  the  plidnUff,  <tf  April 
12,  1856. 

4.  That  although  B.  upon  his  purchase  of  the  premises,  at  the  sheriff's  sale, 
took  the  title  when  he  was  an  executor  or  tmstee,  yet  he  aoqmred  the  title 
which  the  sheriiF's  deed  passed,  subject  to  the  right  of  the  oatuia  que  trust, 
to  satisfy  and  confirm  that  title,  or  to  compel  the  conyeyanoe  thereof,  by 
the  trustee,  upon  a  proper  case  being  made,  in  a  coort  of  equity,  for  tlukt 
purpoee. 

6.  But  that  no  complete  determination  of  the  rights  of  B.  could  be  had  in  an 
action  at  law,  against  the  defendant,  his  grantee,  to  which  B.  was  not  a  party. 

6.  That  the  plaintiff,  at  the  conmiencement  of  this  action,  was  not  seised  in  fee 
of  the  premises,  and  had  no  title  to  them  which,  at  law,  he  could  assert  as 
the  foundation  of  his  right  to  recover  the  possession  of  the  premises  from 
the  defendant 

To  enable  a  cmttn  qu$  trutt  to  repudiate  and  avoid  a  sale  made  by  the  trustee, 
he  must  apply  within  a  reasonable  time  after  notice ;  or  his  right  of  repudia- 
tion will  be  gone. 

THIS  is  an  action  for  the  recovery  of  the  possession 
of  the  premises  described  in  the  complaint^  and  for 
damages  for  withholding  possession. 

By  stipulation  made  by  the  respective  parties,  the 
case  was  transferred  from  the  circoit,  to  be  heard  at  this 
special  term. 

David  Holman,  jnn.,  died  in  September,  1832,  having 
made  his  will,  which  was  admitted  to  probate  in  Novem- 
ber, 1832,  wherein  he  appointed  Albert  Burnett  and  an- 
other, executors  and  trustees. 

The  Paris  Company  recovered  a  judgment  against  the 
deceased,  in  his  lifetime,  and  an  execution  was  issued 
and  his  real  estate  advertised,  in  his  lifetime,  and  sold 
after  his  death,  by  the  sheriff  of  Oneida  county,  and 
bid  in  by  Burnett  The  sale  was  on  the  28th  of  March, 
1833.  The  sheriflPs  deed  to  Burnett  was  dated  October 
6,  1834,  and  embraced  the  premises  in  question.  The 
sheriffs  certificate  recites  the  sale  as  of  the  28th  of 
March,  1833,  and  bears  date  March  28th,  1833,  and  cer- 
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tifies  that  the  time  to  redeem  would  expire  28th  of 
June,  1884.  The  deed  recites  the  sale  correcUj  as  to 
judgment  and  parties,  and  covers  substantially  the  same 
premises,  but  erroneously  names  the  day  of  the  sale 
as  having  been  July  28,  1838,  instead  of  28th  of  March^ 
1833. 

Burnett  conveyed  to  the  defendant,  by  quitclaim 
deed,  the  premises,  on  the  8th  of  April,  1834,  that  being 
prior  to  the  expiration  of  fifteen  months  from  the  day 
of  sale,  and  prior  to  the  actual  execution  of  the  sherifTs 
deed  to  Burnett.  Subsequent  to  such  conveyance,  to 
wit^  on  the  12th  day  of  April,  1866,  Burnett  conveyed 
the  premises  to  the  plaintiff. 

The  plaintiff  and  a  brother  and  sister  were  the  devi- 
sees named  in  their  father's  wUl,  who,  by  the  terms 
thereof,  would  take  the  premises  if  the  same  passed 
under  the  will  of  D^  Holman,  jun.,  deceased ;  and  the 
brother  and  sister  quitclaimed  to  the  plaintiff,  before 
this  action  was  commenced.  • 

The  premises  in  question  were,  in  proceedings  for  the 
admeasurement  of  dower,  assigned  to  the  widow  of  the 
testator,  D.  Holman,  jun.,  and  by  her  occupied  till  her 
death,  which  occurred  in  1869.  Subsequent  to  her 
death,  the  defendant  entered  into  possession  and  held 
them  at  the  time  of  the  commencement  of  this  action. 
The  value  per  year  was  agreed  to  be  $87,  on  the  trial. 

NaiTian  Whiting^  for  the  plaintiff. 

3,  S.  Morgan^  for  the  defendant. 

Hardin,  J.  From  the  evidence  offered  at  the  trial  it 
is  manifest  that  the  premises  were  levied  upon,  and  ad- 
vertised, by  the  sheriff  of  Oneida  county  prior  to  the 
death  of  David  Holman,  jun.,  and  were  sold  on  the  exe- 
cution and  judgment  of  the  Paris  Company ;  and  that 
such  sale  took  place  on  the  28th  of  March,  1833 ;  and 
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that  sale  was  the  one  upon  which  the  deed  made  bj  the 
sheriff  to  Burnett  was  founded.  No  other  judgment 
wai^  shown  to  have  been  recovered,  and  no  other  sale 
was  had,  and  the  recitals  in  the  deed  and  certificate  de- 
scribe the  same  judgment  and  the  same  sale.  The  mis- 
statement of  the  day  of  sale,  found  in  the  deed,  did 
not  Invalidate  the  deed,  or  justify  an  inference  that 
any  other  sale  was  referred  to  than  the  one  named 
in  the  certificate  of  the  sheriff,  nor  warrant  a  finding 
that  the  sale  referred  to  was  not  the  one  named  in  the 
certificate. 

The  error  of  the  deed,  in  respect  to  the  recital  of  sale, 
must  therefore  be  disregarded,  and  effect  be  given  to 
the  sheriff's  deed.  (6  Barh.  66.  Wood  v.  Moorhouse^ 
1  Lans.  406.) 

There  having  been  a  judgment,  execution,  levy  and 
advertisement  in  the  lifetime  of  the  judgment  debtor, 
David  Holman,  jun.,  a  sale  after  his  death  was  author- 
ized, and  effectual  to  pass  his  title  in  property  so  levied 
upon  in  his  lifetime.    (1  Lans.  406.) 

It  was  insisted  by  the  plaintiff' s  learned  counsel  that 
the  sheriff's  certificate  expressly  excepts  the  lands  in 
question  from  the  sale  made  by  him. 

The  language  relied  upon,  following  a  general  de- 
scription of  the  lands  of  the  debtor  (which  would  em- 
brace these  premises,)  is  as  follows  :  ^^  embracing  all-of 
said  lands  of  said  David  Holman,  jun.,  hut  the  widow's 
thirds^  which  the  law  gives,  according  to  law."  The 
exception  was  not  necessary.  The  sheriff  could  not  sell 
the  *'  thirds  "  of  the  widow.  She  Vas  entitled  to  enjoy, 
during  her  life,  that  portion  of  the  premises  of  her  hus- 
band which  had  been  set  off  to  her  in  the  admeasure- 
ment proceedings.  She  had  a  life  estate  in  the  premises ; 
but  subject  to  that  life  estate,  the  sheriff  could  sell  the 
right,  title  and  interest  of  the  debtor  in  his  whole  real 
estate ;  and  such  was  the  effect  of  the  sale  evidenced  by 
the  certificate  in  question. 
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The  words  were  not  inserted  in  the  certificate  to  save 
any  part  of  the  premises  from  the  sale,  but  rather  to 
declare  that  the  widow  was  entitled  to  enjoy  her  dower 
in  the  premises  notwithstanding  the  sale  referred  to  in 
the  certificate. 

The  clause  in  the  deed  from  Burnett  to  the  defendant 
which  declares  that  ^^  the  party  of  the  first  part  conveys 
the  above  mentioned  premises  subject  to  a  daim  that 
the  heirs  of  D.  Holman,  jnn.,  deceased,  have  by  virtue 
of  a  will  made/'  does  not  contain  words  of  reservation 
in  the  grantor,  of  any  title  in  the  granted  premises. 

The  deed  must  be  considered  in  all  its  parts.  It  does 
not  by  its  terms  attempt  to  limit  the  estate  conveyed,  or 
the  title  to  be  passed.  The  words  are  general  and  effect- 
ual to  divest  the  grantor  of  the  whole  estate,  title  and 
interest ;  and  the  words  quoted  may  be  considered  rather 
in  the  nature  of  a  notice  to  the  defendant,  the  grantee, 
that  no  assertion  was  made  by  the  grantor  that  the 
premises  were  free  of  any  and  all  claim  on  the  ])art  of 
the  children  named  in  the  will  as  devisees.  The  words 
quoted  do  not  expressly  or  by  fair  interpretation  recog- 
nize an  outstanding  title  in  the  devisees. 

The  title  conveyed  is  only  made  ^'subject  to  a  claim 
*  *  the  heirs  have  by  virtue  of  a  will,"  &c.  The  grant 
divested  Burnett  of  the  legal  estate ;  it  passed  the  right, 
title  and  interest  of  the  grantor,  whatever  that  right, 
title  or  interest  was,  at  the  time  of  the  execution  of  the 
conveyance. 

The  deed  of  Burnett  having  been  made  to  the  defen- 
dant before  the  sheHff's  deed  had  been  executed  to 
Burnett,  it  is  now  insisted  that  it  passed  no  title  to  the 
defendant ;  and  that  whatever  title  Burnett  took  by  vir- 
tue of  the  sale  and  sheriff's  deed  remained  in  Burnett 
until  he  conveyed  by  a  deed  executed  to  the  plaintiff 
December  12,.  1856.  If  the  dates  of  the  conveyances  as 
stated  in  the  respective  deeds  control,  in  point  of  time, 
their  legal  effect,  then  the  proposition  put  forth  in  be- 
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half  of  the  plaintiff  is  correct  and  controlling,  and  jas- 
tifies  the  plaintiff  in  asserting  title  to  the  premises.nnder 
the  sheriff's  deed. 

Certainly  the  deed  of  Burnett  to  the  defendant  was 
given  to  pass  the  interest  which  Burnett  supposed  he 
had  acquired  in  virtue  of  the  sale  on  the  judgment. 
The  premises  are  identified  in  that  deed  as  ^'the  prem- 
ises bought  at  auction  or  vendue ;"  and  it  appears,  by 
the  evidence,  that  the  defendant,  as  well  as  Burnett, 
supposed  that  the  deed  embraced  the  premises  named 
in  the  certificate  of  the  sheriff  for  which  Burnett  after- 
wards received  the  sheriff's  deed. 

The  deed  might  be  regarded  as  an  assignment  of  tha 
certificate,  as  a  transfer  of  the  equitable  interest  of  Bur- 
nett in  the  premises,  acquired  by  reason  of  the  bid  and 
payment  to  the  sheriff  at  the  time  of  the  sale,  of  the 
amount  bidden  for  the  premises. 

That  deed  of  April,  1834,  was  recorded  in  1847,  and 
was  therefore  constructively  known  (if  not  before  actu- 
ally) to  the  plaintiff. 

By  fiction  of  law,  the  deed  taken  by  Burnett  from  the 
sheriff  relates  to  the  time  of  sale  on  the  execution.  The 
doctrine  of  relation  is  too  well  established  to  be  ques- 
tioned ;  and  a  citation  of  authorities  where  it  has  been 
applied  is  all  that  will  be  needful  to  show  its  application 
to  the  deed  of  the  sheriff  to  Burnett.  It  has  repeatedly 
been  held  applicable  to  a  sheriff's  deed  made  under  cir- 
cumstances not  wholly  unlike  those  surrounding  the 
deed  under  consideration.  (2  Washburn  an  Heal  Prop- 
ertpy  pp.  276,  278,  279.  Jackson  v.  Bull^  1  John,  Cos. 
90,  and  note  a.  Noah  v.  Stagg^  2  John.  260.  Jackson 
ex  dem.  Noah  v.  Dickenson,  15  id.  309.  Jackson  v.  Mc- 
Call,  3  Cowen,  80.     Cook  v.  Travis,  20  N.  T.  400,  402.) 

But  it  is  insisted  that  section  61  of  the  statutes  (2  Stat, 
at  Large,  p.  387)  controls,  and  declares  that  the  title  of 
the  debtor  shall  not  be  divested  by  the  sale,  until  the 
expiration  of  fifteen  months  from  such  sale,  except  for 
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an  action  for  injury  to  the  real  estate  so  sold.  In  sup- 
port of  this  proposition  no  authority,  other  than  the 
Btatate,  has  been  cited  by  the  plaintiff's  counsel.  None 
has  been  found  construing  the  statute  according  to  the 
plaintiff's  position.  But  on  the  contrary,  several  cases 
have  arisen  since  the  passage  of  section  61,  (in  1836,) 
asserting  the  doctrine  of  relation,  and  applying  it  to 
cases  occurring  since  the  passage  of  the  statute.  It  was 
eonceded,  in  Wright  v.  Douglass,  (3  Barb.  654,)  to  ex- 
ist, by  Gridley,  J.  That  case  was  subsequently  consid- 
ered in  the  Court  of  Appeals,  and  the  doctrine  of  relation 
distinctly  asserted  by  Gkirdner,  J.,  in  the  opinion  deliv- 
ered by  him,  demonstrating  the  effect  of  a  sheriff's  deed 
made  long  after  the  sale  upon  which  it  was  predicated. 
There  full  effect  was  given  to  the  sheriff's  deed,  although 
it,  by  relation,  cut  off  an  intermediate  title  upon  which 
the  party  sought  to  hold  the  premises.  {8.  (7.,  2  iV.  T. 
373.  See  also  Meynoldsy.  Darling^  4&Barh.4Sl&\  Farm- 
er^ Bank  v.  MercharU,  13  H<m.  Pr.  10.) 

By  section  62  of  the  revised  statutes  (2  JR.  S.  38)  it  is 
provided  that  the  sheriff  shall  make  a  conveyance  at  the 
expiration  of  15  months  from  the  sale,  if  any  part  of  the 
premises  remains  unredeemed,  to  the  purchaser,  and  that 
"  such  conveyance  shall  be  valid  to  convey  aU  the  right, 
title  and  interest  which  was  sold  by  such  officer." 

These  two  sections  must  be  construed  together,  and 
full  effect  given  to  their  provisions. 

Tlie  debtor's  interest,  right  and  title  passed  by  the 
sheriff's  deed  to  Burnett,  which,  as  we  have  seen,  by 
relation  operated  to  vest  in  Burnett  that  title,  interest 
and  right  as  of  the  28th  of  March,  1833.  And  that  being 
so,  the  deed  of  Burnett  carried  that  right,  title  and  in- 
terest to  the  defendant  in  this  action. 

The  deed  having  been  recorded,  the  defendant  holds 
that  title  and  interest,  and  therefore  Burnett  had  no  title, 
interest  or  right  in  the  premises,  to  convey,  at  the  time 
of  the  execution  by  him  of  his  deed  to  the  plaintiff, 


222  CASES  IN  THE  SUPREME  COUET. 

•  Holmftn  V,  Holnum. 

bearing  date  April  12,  1866.  The  plaintiff  cannot  there- 
fore be  said  to  have  acquired,  nnder  the  judgment  and 
sheriff's  deed,  a  title  to  the  premises,  in  virtue  of  which, 
he  can  maintain  this  action ;  and  so  far  as  the  right  of 
the  plaintiff  to  recover  rests  upon  title  derived  through 
the  judgment  and  sale  and  sheriff's  deed,  it  must  be 
denied. 

It  is  claimed,  in  behalf  of  the  plaintiff,  that  Burnett 
being  a  trustee  or  executor  at  the  time  of  his  purchase 
at  the  sheriffs  sale,  acquired  no  title. 

The  general  doctrine  of  the  disabilities  of  trustees  to 
profit  out  of  the  property  of  the  cestui  que  trust  is  cor- 
rectly quoted  and  invoked  to  aid  the  plaintiff  in  avoid- 
ing the  sheriff's  sale.  This  rule  of  equity  has  been  well 
settled  and  established  by  the  cases  cited  by  the  learned 
counsel  of  the  plaintiff,  but  none  of  the  cases  justify  the 
court  in  holding,  as  matter  of  law,  in  an  action  at  law, 
that  no  title  passed  under  the  sheriff's  deed  to  Burnett. 
That  Burnett  took  the  title  when  he  was  an  executor 
and  trustee  may  be  conceded;  but  nevertheless  he 
acquired  the  title  which  the  sheriff's  deed  passed,  sub- 
ject to  the  right  of  the  cestui  que  trust  to  ratify  and 
confirm  that  title,  or  to  compel  the  conveyance  thereof 
by  the  trustee,  upon  a  proper  case  made  in  a  court  of 
equity,  for  that  purpose.  {Bawley  v.  Orainer^  4  CbtotfTi, 
718.  Tmrey  v.  Bavk  of  Orleans,  9  Paige,  663 ;  S.C.j7 
Bill,  260.  Slade  v.  Van  YecTUen,  11  Paige,  20.  Jevoett 
V.  MiUer,  10  N.  T.  402.    5  Ahh.  N.  8.  815.) 

In  Gardner  v.  Ogden,  (22  If.  T.  827,)  the  doctrine 
was  reasserted,  and  it  was  there  held  that  the  trustee 
must  recanvey,  or  account  for  the  value  of  the  land 
taken  by  him.  In  that  case,  which  was  a  suit  in  equity, 
the  trustee  was  required  to  reconvey  the  lands  which  he 
held  unsold,  and  to  account  &nd  pay  over  the  proceeds 
of  the  parcels  which  he  had  sold  prior  to  the  commence- 
ment of  the  action. 

If  this  were  a  suit  in  equity,  against  Burnett,  brought 
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soon  after  he  acquired  title  under  the  sherifT  s  deed,  that 
case  would  be  an  authority  justifying  a  decree  against 
Burnett  requiring  him  to  convey  to  the  cestui  que  trusty 
or  to  account  for  the  avails  of  any  sale  made  by^im. 
And  it  is  probable  that  the  defendant  in  this  action, 
having  taken  the  title  with  notice  of  the  trust  relations 
of  Burnett,  and  especially  '^subject  to  the  claim "  of  the 
children  named  in  the  will  of  David  Holman,  jun.,  de- 
ceased, if  also  made  a  party  to  such  suit,  would  have 
been  compelled  to  convey  the  premises  to  the  cestui  qv£ 
trust;  and  the  amount  he  paid  to  the  trustee  might 
have  been  declared  a  lien  upon  the  premises  in  his  favor. 

But  this  is  an  action  at  law,  against  Horace  Holman, 
only ;  the  trustee,  Burnett,  is  not  a  party  to  this  action, 
and  no  complete  determination  of  his  rights  can  be  had, 
in  this  action,  because  he  is  not  a  party  to  it. 

The  Code  (§  122)  authorizes  the  court  to  order  other 
parties  to  be  brought  in,  when  a  complete  determination 
of  all  the  controversy  between  the  parties  cannot  be  had 
without  their  presence.  But  is  this  a  case  where  the 
plainti£F  would  be  entitled  to  relief,  if  this  was  an  action 
in  equity,  and  Burnett  was  a  party  ? 

It  is  not  necessary  to  determine  that  question ;  but  it 
may  be  proper  to  state  that  no  order  is  made  to  bring  in 
Burnett,  and  to  turn  this  action  into  one  in  the  nature 
of  an  equity  bill,  for  the  reason  that  grave  doubts  exist 
as  to  the  right  of  this  plaintiff  to  maintain  an  action  of 
the  kind  in  equity. 

The  plaintiff  has  suffered  more  than  twenty  years  to 
elapse  since  he  became  of.  age,  and  since  his  right  to 
call  upon  the  defendant  to  convey  accrued. 

There  is  no  proof  of  actual  fraud,  on  the  part  of  the 
defendant 

'^  Such  sales  are  not  absolutely  void,  unless  there  be 
actual  fraud  on  the  part  of  the  purchaser,  and  may 
therefore  be  confirmed  by  the  heirs  and  legatees,  or  by 
long   acquiescence."     *'A  constructive   trust  will   be 
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barred  by  long  acquiescence,  although  the  ground  of 
relief  originally,  was  clear,  and  even  arose  in  fraud." 
{Tiff.  A  Bvl.  on  Trustees,  151,  162,  and  cases  cited.) 
It  was  held,  also,  in  Hawley  v.  Cramer  {supra,)  that 
if  the  application  is  not  made  in  a  reasonable  time,  it 
will  be  considered  as  waived  and  abandone4-  {See 
opinion  of  Walworth,  0.  J.,  p.  473,  aTid  cases  there 
cited.) 

The  general  proposition  seems  to  be  that  the  cestui 
que  trust  must  repudiate  and  avoid  the  sale  within  a 
reasonable  time  after  information,  or  his  right  of  repu- 
diation will  be  gone.  {Law  of  Trusts  and  l^rustees, 
p.  148.) 

This  case,  however,  will  be  disposed  of  as  a  law 
action;  and  if  the  plaintiff  shall  be  advised  that  his 
remedy  in  equity  still  remains,  he  can  seek  an  oppor- 
tunity to  avail  himself  of  it  by  taking  a  new  trial  under 
the  statute,  and  an  amendment  of  the  pleadings  in  such 
manner  as  to  present  the  proper  issues  for  an  examina- 
tion in  equity  of  his  rights  and  interests,  if  any,  in  the 
premises. 

It  follows  from  the  views  already  expressed  that  at 
the  commencement  of  this  action  the  plaintiff  was  not 
seised  in  fee  of  the  premises,  and  that  he  had  no  title  to 
them  which  at  law  he  could  assert  as  the  foundation  of 
his  right  to  recover  the  possession  of  the  premises  from 
the  defendant. 

The  action  being  a  substitute  for  the  former  action  of 
ejectment,  the  plaintiff  must  stand  or  fall  on  the  strength 
of  his  legal  title. 

The  conclusions  already  expressed  lead  necessarily  to 
findings  of  fact  upon  which  the  conclusions  are : 

1st.  That  the  plaintiff  is  not  the  ''owner  or  seised  of 
the  premises"  described  in  the  complaint. 

3d.  That  the  defendant  is  not  wrongfully  in  possession 
thereof,  and  does  not  wrongfully  withhold  the  same  from 
the  plaintiff. 
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3d.  That  the  defendant  is  entitled  to  judgment,  with 
costs  of  the  action. 

Jndgment  accordingly  is  ordered. 

[Oneida  Special  Terh,  October  29,  18Y2.  Har^n,  Justice.  Affirmed  at  a 
General  Term  in  the  4th  Department,  December  29,  1878,  MuUm,  TakoU 
ind  JS.  D,  Smith,  Jnstiees,  np<m  the  aboTO  opinion  of  the  Special  Term.] 
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EiKG  VS.  KwAPP  and  others. 

Where,  in  an  action  brought  by  the  purchaser  of  a  lot  sold  at  auction,  to  re- 
coyer  back  the  amount  of  purchase  money  paid  down,  expenses  of  survey 
and  examination  of  title,  and  for  a  rescission  of  the  contract,  the  court  below 
found,  as  matter  of  fact,  that  the  phuntiff  contracted  to  purchase  "  Lot  46 
Crosby  street,  26  feet»  more  or  less,  front  and  rear,  by  100  feet  deep  on  each 
ride,"  and  from  that  fact  concluded,  as  matter  of  law,  that  the  purchaser  was 
bound  to  take  a  lot "  24  feet  2  inches  front,  more  or  less,"  and  not  of  equal 
width,  but  one  that  followed  the  line  of  an  encroaching  building  which  va- 
ried the  width  at  <iUfFerent  points ;  Held  that  the  conclusion  of  law  was  not 
warrtated  by  the  fiEMt  found ;  and  thai  a  jndgment  in  acoordanoe  therewith 
was  erroneous. 

ffeldt  alto,  that  the  plaintiff  was  at  least  entitled  to  a  conveyance  that  would 
give  him  the  whole  of  lot  46  Crosby  street,  so  that  whenever  the  encroach- 
ment should  be  removed,  he  would  take  the  entire  lot 

Edd,/ufHUr,  that  it  was  not  a  question  whether  lot  46  was  really  more  or 
less  than  26  feet  wide ;  but,  whether  the  purchaser  of  that  lot  was  entitled 
to  it,  whatever  its  sise,  without  an  encroachment  which  seriously  em- 
barrassed the  title  to  a  part  of  the  lot,  and  impaired  the  value  of  the  whole. 

APPEAL,  by  the  plaintiff,  •  from  a  jndgment  entered 
upon  the  decision  of  Justice  Barnard,  before 
whom  the  action  was  tried,  at  Special  Term. 

The  action  was  commenced  by  the  plaintiff,  the  pur- 
chaser, to  recover  the  ten  per  cent,  and  auctioneers'  fees, 
paid  on  a  sale  at  auction  of  house  and  lot  No.  46  Crosby 
stireet,  in  the  city  of  New  York,  and  for  a  rescission  of 
the  contract. 

The  defendants,  the  sellers,  set  up  as  a  defence  that 
the  contract  of  sale  was  made  in  writing,  and  that  at  the 
tiiTie  fixed  for  its  completion,  they  were  ready  and  able 
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to  give  a  good  title  to  the  property  sold,  and  made  a 
tender  of  the  deed,  which  was  refused,  and  claimed  to 
have  the  contract  specifically  performed. 

The  ground  npon  which  the  plaintiff  sought  to  rescind 
the  contract  was,  that  the  premises  which  he  had 
purchased,  were  represented  and  described  as  being 
twenty-five  feet  Iront  and  rear,  whereas  there  was  an 
'  encroachment,  stated  in  the  complaint  to  be  some  ten 
inches  in  front,  and  extending  some  thirty  f^t  in  the 
rear,  where  it  increases  to  sixteen  inches. 

The  facts  are  stated  in  the  opinion. 

John  E.  Parsons^  for  the  appellant. 

John  E.  BurrUlj  for  the  respondents. 

By  the  Courtj  Davis,  J.  The  complaint  in  this  action 
avers,  in  substance,  that  on  the  11th  day  of  February, 
1869,  the  defendants  exposed  for  sale  at  public  auction 
a  house  and  lot  of  land  in  the  city  of  New  York,  known 
as  No.  45  Crosby  street ;  that  said  lot  was  represented 
at  the  sale  to  be  twenty-five  feet  in  width  by  one  hun- 
dred in  depth,  with  straight  side  lines,  making  it  of 
equal  width  from  front  to  rear ;  that  relying  on  such 
representations,  the  plaintiff  bid  off  the  property  at 
$25,900,  and  paid  down  ten  per  cent,  of  that  sum,  and 
the  auctioneer's  fees  ;  that. the  lot  was  to  be  conveyed 
by  warranty  deed,  with  good  title  in  f^  simple,  free 
from  all  incumbrances,  on  the  13th  day  of  March,  1869, 
at  which  time  the  balance  of  the  purchase  price  was  to 
be  paid  or  secured  by  mortgage;  that  the  plaintiff 
caused  a  survey  of  the  lot  to  be  made,  and  found  that 
the  northerly  wall  of  bouse  No.  43  Crosby  street,  en- 
croached on  the  premises  bid  off  by  him  ten  inches  in 
front  on  said  street,  which  encroachment  increased  until 
at  ti  distance  of  thirty  feet  from  the  street  it  became  six- 
teen inches,  and  for  thirty  feet  further  such  encroarfh- 
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ment  was  about  two  inches ;  that  the  owners  of  No.  43 
claim  to  own  and  to  possess  by  adverse  title  that  part 
of  lot  46  so  encroached  upon ;  that  the  defendants  well 
knew  of  the  encroachment,  and  knowingly  withheld 
spch  fact  from  the  plaintiff,  at  the  sale,  and  that  plain- 
tiff was  ignorant  thereof  till  informed  subsequently  to 
the  sale,  by  the  surveyor ;  that  the  owners  of  No.  48  re- 
f  ase  to  remove  the  encroaching  building,  and  insist  that 
they  have  acquired  title  by  adverse  possession.  That 
such  encroachment  diminishes  the  value  of  the  lot,  and 
makes  the  southerly  line  or  side  thereof  irregular,  so  as 
to  greatly  diminish  the  value  of  the  lot  for  purposes  of 
improvement.  The  plaintiff  also  avers  his  readiness  to 
perform  and  take  title  to  the  lot  as  purchased,  and  that 
the  defendants  have  been  unable  to  convey  said  lot  on 
account  of  the  encroachments  ;  and  he  prays  for  rescis- 
sion of  the  contract  and  a  return  of  the  ten  per  cent, 
paid,  with  his  expenses,  &c. 

The  defendants  by  their  answer  say,  that  on  and  prior 
to  the  11th  day  of  February,  1869,  they  were  the  owners 
in  fee  simple  of  a  lot  of  land  in  this  city,  designated  on 
a  map  made  of  the  lands  of  Nicholas  Bayard,  Esq.,  as 
lot  No.*l,166,  fronting  on  Crosby  street,  which  lot  was 
twerUy-five  feet  in  width  front  and  rear^  hy  one  hun- 
dred feet  in  depth  on  ecich  side;  and  that  upon  said  lot 
was  a  house  twenty-one  feet  and  two  inches  wide  in 
front,  with  an  alley  adjoining  on  the  north  side  thereof, 
three  feet  wide ;  that  on  the  south  side  of  said  house 
No.  46  Crosby  street,  there  had  been  an  inadvertent 
encroachment  upon  said  lot  svbstantiaUy  in  the  man- 
ner described  in  said  plaintiff^ s  complaint;  but  said 
enc)*oachment  had  been  a/ikrwwledged  by  the  owner  of 
the  adjoining  premises^  and  that  he  had  agreed  to  re- 
move it  whenever  required;  that  the  property  was 
exposed  for  sale  at  the  time  and  substantially  in  the 
manner  alleged  in  the  complaint ;  that  the  terms  of  the 
sale  stated  the  width  of  the  premises  to  Ite  twenty-five 
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feet  more  or  less ;  and  that  plaintiff  signed  a  memoran- 
dum of  his  purchase  in  which  the  preniises  are  described 
to  be  "twenty-five  feet  more  or  less  front  and  rear,  by 
one  hundred  feet  on  each  side ;"  and  they  aver  readi- 
ness on  their  part  to  convey  on  the  13th  of  March,  and 
to  fulfil  the  contract  of  sale  in  all  respects,  and  fitilure 
to  fulfil  on  the  part  of  the  plaintiff,  and  that  they  offered 
to  convey,  and  were  able  to  convey,  by  good  title,  *  *  all 
the  premises  purchased"  by  the  plaintiff  as  aforesaid. 

For  a  second  defence  they  aver,  that  after  the  plain- 
tiff's  objecting  to  fulfil  his  contract  on  account  of  such 
encroachment,  it  was  mutually  agreed  between  the  plain- 
tiff and  defendants  that  the  defendants  would  commence 
proceedings  at  law  to  recover  the  premises  so  encroached 
upon,  at  their  own  expense,  the  premises  to  be  rented  in 
the  meantime,  and  that  the  time  for  performing  the  con- 
tract should  be  extended  till  the  recovery;  that  such 
proceedings  were  so  commenced  and  were  still  pending 
undetermined  at  the  commencement  of  this  suit 

In  their  first  defence  the  defendants,  by  way  of  coun- 
ter claim,  pray  judgment  against  the  plaintiff  for  the 
residue  of  the  sum  agreed  to  be  paid  by  him,  &o. 

It  is  to  be  observed  that  the  answer  states  the^lot  sold 
to  be  twenty-five  feet  front  and  rear  by  one  hundred 
deep,  and  admits  the  encroachment  of  the  adjoining  house 
(No.  48)  substantially  as  alleged  in  the  complaint.  It 
does  not  allege  that  the  encroachment  was  made  known 
at  the  time  of  the  sale  to  the  plaintiff,  but  avers  it  to  be 
an  "  inadvertent  encroachment "  "acknowledged  by  the 
owner  of  the  adjoining  premises."  It  insists,  however^ 
that  the  lot  was  sold  and  purchased  as  one  "twenty-five 
feet  front  and  rear,  more  or  less."  The  substance  of  the 
allegation  is  that  the  lot  is  in  fact  twenty-five  feet  front 
and  rear  by  one  hundred  feet  in  depth ;  that  the  en- 
croachment of  the  adjoining  owner  is  an  inadvertent 
one  which  the  owner  acknowledges  and  is  therefore  no 
incumbrance,^  and  that  the  defendants  having  sold  the 
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lot  as  twenty-five  feet,  more  or  less,  are  entitled  to  con- 
vey it  by  snch  a  description. 

Taking  the  averments  of  the  answer  as  true,  it  is  ap- 
parent that  the  plaintiff  under  a  conveyance  describing 
the  lot  as  'Hwenty -five  feet  front  and  rear,  more  or  less, 
in  width,  would  take  title  to  a  lot  twenty-five  feet  wide 
on  which  existed  an  inadvertent  encroachment  which  the 
owner  of  lot  forty-three  acknowledged  to  be  such,  and 
was  therefore  bound  to  remove.  The  words  "more  or 
less"  Would  have  no  practical  effect  in  such  a  case,  and 
certainly  could  not  be  construed  to  diminish  the  width 
of  the  lot  sold,  by  in  anywise  validating  the  encroach- 
ment so  as  to  destroy  the  title  to  the  portion  of  the  lot 
encroached  upon. 

Under  these  pleadings  the  case  has  been  tried,  and, 

upon   somewhat  conflicting  evidence,  the   court   has 

found,  amongst  other  things,  that  at  the  time  of  the 

sale  the  terms  of  the  sale  were  read  by  the  auctioneer, 

"  which  described  said  premises  as  lot  46  Crosby  street, 

east  side,  twenty-five  feet,  more  or  less,  front  and  rear, 

by  one  hundred  feet  deep  on  each  side ;"  and  that  after 

the  premises  were  struck  off  to  plaintiff  he  signed  a 

memorandum  of  his  purchase  which  described  the  same 

as  **  house  and  lot  No.  45  Crosby  street,  on  the  east  side 

of  Crosby  street,  twenty-five  feet,  more  or  less,  front 

and  rear,  by  one  hundred  ^eet  deep  on  east  side.'*    And 

that  the  defendants  were  ready  and  able  in  all  respects 

to  fulfil  the  contract  on  the  13th  of  March,  and  tendered 

a  warranty  deed  conveying  to  said  plaintiff  a  good  title 

in  fee  simple  free  and  clear  from  all  incumbrances  of 

the  premises  mentioned  and  referred  to  in  the  contract, 

and  that  the  plaintiff  refused  to  receive  the  same  and 

make  payment  according  to  the  terms  of  his  contract, 

and  thereby  made  default  and  broke  the  same. 

The  court  then  finds,  as  matter  of  law,  that  the  defen- 
dants are  entitled  to  judgment  for  the  residue  of  the 
purchase  money  with  interest  upon  executing  and  de- 
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livering  a  warranty  deed,  "conveying  to  said  plaintiff 
in  fee  simple,  free  and  clear  of  all  incumbrances,  the 
premises  mentioned  in  said  complaint  by  the  following 
description" — ^then  giving  a  description  by  metes  and 
bounds,  commencing  at  the  point  where  the  house  on 
46  Crosby  street  meets  Crosby  street,  thence  easterly  one 
hundred  feet  more  or  less  to  the  north-easterly  comer  of 
another  building  on  said  lot,  thence  southerly  twenty- 
five  feet  more  or  less  to  the  south-easterly  comer  of  the 
last  named  building,  thence  ^^  westerly  to  the  northerly 
waU  of  €he  buildings  and  -premises  knovm  as  No.  43 
Crosby  street^  as  the  same  nou>  stands^  to  the  easterly 
side  qf  Crosby  street^  and  thence  n/rrtherly  along  the 
the  same  twerUy-f our  feet  and  two  inches,  more  or  lesSj 
to  the  place  qf  beginning ^ 

The  judgment  follows  this  conclusion  of  law,  and  re- 
quires the  plaintiff  to  accept  a  conveyance  of  the  land 
by  this  description. 

This  seems  to  be  a  most  singular  conclusion  of  law 
from  the  fact  found.  The  fact  found  is  that  the  plain- 
tiff contracted  to  purchase  the  lot  as  twenty-five  feet, 
more  or  less,  front  and  rear ;  from  which  fact  the  court 
concludes,  as  matter  of  law,  that  he^ !«  bound  to  take  a 
lot  "twenty-four  feet  two  inches  front,  more  or  less," 
and  not  of  equal  width,  but  one  which  follows  the  line  of 
an  encroaching  building  which  varies  the  width  at  differ- 
ent points  from  two  inches  at  the  rear  to  sixteen  inches 
in  the  centre,  and  thence  down  to  ten  inches  at  the  front. 
I  think  the  law  makes  no  such  conclusion  from  the  fact 
found,  and  that  the  judgment  is  palpably  erroneous  in 
this  respect.  The  plaintiff  would,  at  least,  be  entitled 
to  a  conveyance  that  would  give  him  the  whole  of  No. 
45  Crosby  street,  so  that  whenever  the  "inadvertent  en- 
croachment" was  removed  he  would  take  the  entire 
lot.  According  to  the  judgment  he  is  excluded  from 
all  right  to  the  portions  encroached  upon,  and  obliged 
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to  take  an  irregular  line  such  as  could  not  have  been 
contemplated  at  the  time  of  the  sale,  by  either  party. 

On  looking  at  the  evidence,  it  appears  that  the  en- 
croachment was  something  more  serious  than  an  inad- 
vertence; that  it  had  been  known  to  defendants  for 
from  fifteen  to  twenty-five  years,  and  that  it  was  claimed 
by  the  owner  of  the  encroaching  building  to  have  become 
his  by  an  adverse  possession  of  more  than  twenty  years ; 
and  that  an  action  of  ejectment  to  recover  the  encroached 
ground  by  defendants  had  been  brought  against  such 
owner,  which  was  defended .  by  him  and  was  still  pend- 
ing. The  court  was  requested  to  find  the  encroachment, 
but  refused,  and  the  plaintiff  excepted.  And  yet,  in  the 
conclusion  of  law  and  in  the  judgment,  the  court  followed 
the  irregular  line  of  the  encroachment  to  find  the  bound- 
ary of  the  lot  which  it  held  the  plaintiff  bound  to  take. 
I  think  this  was  error.  It  is  manifest  firbm  the  uncontra- 
dicted evidence  in  the  case  that  a  serious  encroachment 
existed ;  that  it  was  known  to  defendants  and  unknown 
to  plaintiff.  It  was  an  incumbrance  which,  if  it  had  not 
ripened  into  title  by  adverse  possession,  was  yet  one 
which  seriously  affected  the  value  of  the  premises  and 
greatly  interfered  with  their  improvement.  The  plain- 
tiff bought  the  whole  lot  "twenty-five  feet  front  more 
or  lesSy^^  and  was  entitled  to  the  whole  lot,  and  not  to 
the  lot  as  reduced  by  such  an  intrusion  as  the  defen- 
dants claimed  this  to  be.  It  is  not  a  question  whether 
lot  *' forty -five'*  is  really  more  or  less  than  twenty-five 
feet  wide ;  but  whether  the  purchaser  of  that  lot  is  enti- 
tled to  it  whatever  its  size,  without  an  encroachment 
which  seriously  embarrasses  the  title  to  a  part  of  the  lot 
and  impairs  the  value  of  the  whole. 

I  think  the  judgment  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  .event. 

New  trial  ordered. 

[F1S8T  DEPAETinexT,  Genekal  Team,  at  New  York,  Janaary,  18Y8.  Inffra- 
ham,  Fancher  and  Davin,  Justices.] 
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Hasrib  vs.  Jex  and  others. 

A  tender  cannot  be  made  by  a  mere  stranger  to  the  contract,  so  a«  to  oblige 
the  creditor  to  accept  it. 

A  mere  tender  of  the  mortgage  debt,  by  the  owner  of  the  equity  of  redemption, 
doee  not  discharge  the  lien  of  the  mortgage. 

Where  mortgaged  premlsee  are  conyeyed  to  a  purchaser,  sabject  to  the  mort- 
gage, but  without  any  assumption  of  the  debt  by  him,  the  land  is  thereby 
made  the  primary  fund  for  payment ;  and  the  mortgagor  becomes  a  quaH 
surety,  and  has  a  right  to  insist  upon  the  collection  of  the  debt,  first,  out  of 
the  land.  Hence  the  pordiaaer  cannot  be  permitted  to  disdiarge  the  lien 
of  the  mortgage  by  a  mere  tender  without  payment 

The  owner  of  the  equity  of  redemption  has  the  right  to  redeem  land  from 
the  Jien  of  the  mortgage ;  but  he  must  redeem  by  actual  payment. 

THIS  is  an  appeal  by  the  defendants  Jex  and  wife 
from  a  judgment  of  foreclosure  and  sale.  Two 
mortgages  on  the  same  property  are  included  in  the 
suit  The  property  covered  by  them  was  conveyed  by 
the  mortgagors  to  the  defendant,  Josiah  Jex,  '^  sabject 
to  said  two  mortgages."  No  defence  is  interposed  by 
the  mortgagors,  but  their  grantee,  who  did  not  assume 
the  payment  of  the  mortgages,  alone  defends.  The  ac« 
tion  was  tried  at  Special  Term,  before  Justice  Barnard, 
who  ordered  judgment  for  the  plaintiff,  and  Josiah  Jex, 
the  grantee,  and  his  wife,  alone  appealed.  The  first 
mortgage  was  executed  March  1,  1868;  the  second 
mortgage  was  executed  March  26,  1861. 

The  complaint  claims  that  the  mortgages  are  payable 
in  gold  coin,  and  demands  judgment  accordingly.  The 
answer  sets  up  a  conveyance  of  the  land  in  question  by 
the  mortgagors  to  the  defendant,  Josiah  Jex,  and  avers 
that  he  had  tendered  the  amount  due  on  the  mortgages 
to  the  plaintiff;  that  she  had  refused  to  receive  the 
same,  and  th^t  the  lien  of  the  mortgages  had  been  thereby 
discharged. 

The  trial  was  in  October,  1870,  after  the  first  and  be- 
fore the  second  decision  of  the  United  States  Supreme 
Court  in  the  legal  tender  cases.  At  that  time  the  Gen- 
eral Term  in  tlie  First  District  held,  that  in  all  gold 
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contracts  the  premium  on  gold  shonld  be  added,  and 
judgment  given  in  currency.  (Orund  v.  Penderjgast^ 
68  Barh.  216.)  Judgment  in  this  case  was  given  ac- 
cordingly. 

The  plaintiff  has  since  remitted  the  premium  awarded 
by  the  judgment,  and  now  claims  only  the  amount  of 
the  mortgages  in  currency,  with  interest. 

A.  R.  Dyett^  for  the  appellants. 

I.  The  tender  was  sufficient.  {Knox  v.  Lee ;  Pofrker 
V.  DaxiSy  U.  S.  Supr.  Courty  PampJi.^  1873.) 

II.  Even  if  the  "legal  tender  acts"  did  not  affect  con- 
tracts made  before  their  passage,  the  tender  was  suffi- 
cient by  the  case  of  Hepburn  v.  Oristooldy  because  the 
agreement  to  extend  the  time  of  payment  of  the  mort- 
gages was  a  new  contract  under  seal,  and  founded  on  a 
valuable  consideration,  and  was  made  after  the  passage 
of  those  acts. 

III.  The  effect  of  the  tender  was  to  discharge  the 
lien  of  the  mortgage.  {KortrigM  v.  Cady^  21  N.  T. 
Hep.  343.) 

lY.TThe  defendauits  Jex  and  wife  were  therefore  en- 
titled to  judgment  as  demanded  in  their  answer. 
{Same  case.)  • 

Y.  The  plaintiffs  were  not  entitled  to  any  judgment 
against  any  of  the  defendants.  Not  against  the  Poil- 
lons,  because  they  did  not  defend ;  and  the  only  judg- 
ment asked  in  the  complaint  was  for  a  deficiency  after 
a  sale.  {Code,  §  276.)  Not  against  Jex  personally  for 
the  mortgage  debt,  because  Jex  did  not  assume,  and 
was  not  personally  liable  for,  the  payment  of  the 
mortgages.  (29  Barb.  624.  1  Duer,^  412.  12  IT.  T. 
Rep,  75.) 

YI.  The  decision  and  judgment  both  find  the  amount 
due  in  currency,  adding  the  gold  premium  at  that  time. 
This  is  erroneous,  by  all  the  cases.    It  should  have  been 
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for  payment  in  gold  coin.     {Hepburn  v.  Oriswold,  8 
WaUace^  602,  and  similar  cases.) 

The  judge  therefore  erred  in  his  decision,  and  the 
judgment  should  be  reversed  and  a  new  trial  granted. 

Supplemental  Point 
After  the  decision  of  the  court  was  rendered  and  filed, 
the  plaintiff  voluntarily  served  on  the  attorney  of  the 
defendants  Jex  and  wife  the  stipulation  in  the  case, 
waiving  payment  of  the  m,ortgages  in  gold  coin^  &c. 
The  plaintiff  thereby  admits  the  judgment  to  be  erro- 
neous and  in  effect  concedes  our  first  and  second  points 
(or  one  of  them)  well  taken,  and  it  follows  that  our  third 
and  fourth  points  are  equally  correct.  Nothing  remains 
to  argue  (if  anything  does)  but  our  fifth  point.  Conced- 
ing, for  the  purposes  of  the  argument,  that  the  defendant 
Josiah  Jex  is  personally  liable  to  pay  the  mortgages,  and 
that  the  tender  relieved  him  from  interest  and  costs  only, 
the  court  will  not,  and  cannot,  on  well  settled  rules,  mod- 
ify the  judgment  on  this  appeal. 

1.  The  complaint  contains  no  allegation  that  Jex  as- 
sumed payment  of  the  mortgages,  nor  any  other  allega- 
tion upon  which  a  judgment  against  him  personally  for 
the  payment  of  the  mortgages  can  be  based. 

2.  No  amendment  of  the  complaint  was  asked  for  at 
the  trial,  nor  any  such  judgment. 

8.  The  plaintiff  demanded  and  elected  to  take  judg- 
ment of  foreclosure  and  sale  only,  and  recovered,  as  she 
could  only,  secundum  allegata  etproboia. 

4.  The  court  on  appeal  will  never  amend  or  '  *  conform 
the  pleadings  to  the  facts  proved''  {Gode^  §  173,)  ex- 
cept for  the  purpose  of  sustaining  the  judgment  ap- 
pealed from.  Indeed  the  appellate  court  never  itself 
allows  an  amendipent  nor  conforms  the  pleadings  to  the 
facts  proved,  but  treats  the  amendment  or  conformation 
as  having  been  made  by  the  court  below.    (11  N.  Y. 


r 
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Rqp.  237.  6  Duer,  183.  3  Ahh.  82.  19  Barl.  331.  20 
id.  67.  24  ia.  287.  6  ^o^to.  674.  21  N.  T.  Hep.  305, 
313.     18  id.  515.) 

Indeed  as  the  proposed  amendment  in  this  case  would 
"change  substantially  the  claim"  of  the  plaintiff,  the 
right  to  make  it  is  not  within  the  power  conferred  by 
section  173  of  the  Code. 

B.  P.  Wheeler,  for  the  respondent. 

I.  Any  error  in  the  judgment,  arising  from  the  award 
of  the  premium  on  gold,  is  cured  by  the  remission  of 
this  premium  by  the  plaintiff. 

II.  The  alleged  tender  and  refusal  did  not  discharge 
the  lien  of  the  mortgages.  KortrigM  v.  Cody,  (21 
N.  Y.  343,)  on  which  the  defendant  relies,  is  limited  by 
FreeTuan  v.  Avldy  (44  N.  T.  60.)  This  case  held  that 
the  owner  of  land  who  conveyed  it  by  deed  which  ex- 
pressed the  conveyance  to  be  subject  to  a  mortgage, 
thereby  created  a  trust  fund  for  the  payment  of  that 
mortgage,  of  which  the  grantee  was  trustee,  and  that  he 
held  the  land  for  the  purpose  of  paying  the  nominal 
amount  of  the  mortgage  to  the  holder  of  it,  quite  irre- 
spective of  its  consideration  or  validity.  In  the  lan- 
guage of  Gray,  C,  {p.  54:)  '*His  position  in  principle 
is  in  no  respect  different  from  what  it  would  have  been 
had  Allen  &  Stevens  (the  mortgagors)  counted'  out  in 
cash  the  money  specified  in  the  mortgage,  and  placed  it 
in  the  hands  of  Buckley  (their  grantee)  as  their  messen- 
ger, with  directions  to  pay  it  to  the  mortgagee."  It 
was  held  in  the  same  case,  that  the  right  to  enforce  this 
trust  passed  by  an  ordinary  assignment  of  the  bond  and 
mortgage,  and  could  be  set  up  and  enforced  in  an  ordi- 
nary foreclosure  suit,  KortrigM  v.  Cady  is  applicable 
still  to  the  case  of  a  tender  by  the  mortgagor,  or  by 
some  one  who  has  assumed  the  mortgage  debt,  and  thus 
become  the  primary  debtor.  But  in  this  case  the 
original  mortgagors,  who  are  still  liable  on  their  bonds, 
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have  made  no  tender ;  nor  do  they  interpose  any  de- 
f  enjce.  They  have  created  a  trust  by  this  conveyance  to 
Jex,  which  it  is  as  mnch  their  interest  as  that  of  the 
plaintiff  to  enforce.  To  adopt  the  language  of  Hunt,  C, 
in  Freeman  v.  Avld^  {p.  66 :)  **To  allow  the  defendant 
to  hold  these  premises,"  without  paying  the  mortgage, 
*^  would  be  putting  into  his  pocket  $7,000  of  the  plain- 
tiff's mpney,"  or  the  money  of^  Cornelius  Poillon, 
^'without  a  pretence  of  right.  The  original  mortgagors 
would  lose  $7,000,"  which  they  had  paid  to  the  defen- 
dant, ^^  which  sum  the  defendant  would  unjustly  obtain. 
This  result  would  subject  the  law  to  a  scandal,  to  which 
it  is  not  justly  liable."  {Bee  Oarnsey  v.  BogerSy  47 
N.  T.  233.) 

III.  The  defendant  Josiah  Jex  is  not  personally  lia- 
ble for  the  mortgage  debt.  He  has  never  assumed  it. 
He  has,  therefore,  no  right  to  make  a  tender,  the  effect 
of  which  would  be  to  discharge  a  security  for  the  debt, 
without  the  debtor's  consent. 

IV.  No  refusal  by  the  plaintiff  of  the  tender  wfis 
proved.  Bef  usal,  as  well  as  tender,  is  necessary  to  dis- 
charge the  lien.  {Kortright  v.  Cady^  21  N.  T.  346.) 
* '  If,  at  the  appointed  day,  legal  tender  of  the  money 
was  made  and  rtfused^  the  condition  was  satisfied." 
**  Tender  and  rtfusal  upon  the  law  day  extinguishes 
the  lien  of  the  mortgage."  (P.  347.)  The  defendants 
put  in  evidence  an  admission  by  the  former  attorneys 
for  the  plaintiff,  that  a  tender  had  been  made  to  her. 
This,  no  doubt,  was  prima  facie  evidence,  till  ex- 
plained. But  it  does  not  admit  that  the  plaintiff  refused 
the  money,  and  it  was  fully  explained.  The  attorney 
himself  was  called,  and  testified  that  the  tender,  in 
point  of  fact,  was  made  to  himself  and  not  to  the  plain- 
tiff. Ordinarily,  no  doubt,  a  tender  can  be  made  to  an 
attorney.  But  where  the  effect  of  a  refusal  of  such 
tender  is  to  discharge  the  lien  of  a  mortgage,  it  is  clear 
that  there  is  no  implied  authority  in  the  attorney  to  re- 
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fuse  it,  and  no  express  authority  is  proved,  and  none 
existed.  The  case  of  KortrigTU  v.  Cody  shoold  not  be 
extended  beyond  its  terms.  It  is  a  decision  which,  if 
applied  to  a  case  like  this,  produces  grievous  injustice. 
Ordinarily,  a  tender  once  made,  must  be  kept  good. 
But  that  case  confessedly  carried  a  strict  doctrine  of  the 
common  law  farther  than  the  common  law  itself.  It 
should  not  be  extended  by  implication.  Where  a  re- 
fusal of  a  tender  has  so  anomalous  an  effect^  it  should 
be  proved  that  the  refusal  came  from  the  creditor  him- 
self, or  his  agent,  duly  authorized — ^not  authorized  for 
some  other  purpose — ^but  for  the  express  purpose  of  re- 
fusing such  a  tender.  If  the  debtor  wishes  to  take  such 
an  unconscientious  advantage,  he  should  be  obliged  to 
seek  the  creditor  himself,  or  to  show  an  express  author- 
ity to  the  agent. 


By  the  Courts  Learned,  J.  This  is  an  action  for  the 
foreclosure  of  two  mortgages  executed  in  March,  1868, 
by  the  defendant  Poillon.  The  defendant  Poillon  sub- 
sequently conveyed  the  premises  to  defendant  Jex.  The 
conveyance  was  expressly  subject  to  the  mortgages ;  but 
Jex  did  not  personally  assume  them. 

Jex  and  wife  alone  defended.  The  defence  proved 
was  that  on  the  Ist  day  of  October,  1870,  and  before  the 
commencement  of  the  action,  the  defendant  Jex  tendered 
the  amount  due  them  in  legal  tender  notes. 

Judgment  was  rendered  in  favor  of  the  plaintiiS  ad- 
judging that  he  was  entitled  to  the  amount  of  the  mort- 
gages in  gold  coin,  and  directing  a  sale  of  the  premises 
to  raise  enough  to  pay  the  gold  coin  and  premium. 
Subsequently  the  plaintiff  remitted  that  part  of  the 
judgment  which  gave  the  premium,  and  consented  to  a 
reduction  thereof  accordingly. 

In  the  case  of  K(ntrigU  v.  Cady,  (21  N.  T.  343,)  it 
was  held  that  a  tender  of  the  money  due  on  a  mortgage 
discharged  the  lien ;  although  the  tender  was  not  sub- 
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sequently  kept  good.  It  is  plain  that  this  is  a  some- 
what harsh  principle;  «and  it  should  not  be  pressed 
beyond  its  strict  limits.  It  rests  upon  the  ^tmUiar  doc- 
trine that  the  bond  is  the  principal,  and  the  mortgage  is 
the  collateral.  Now  while  this  is  the  legal  principle, 
yet  in  modem  times  and  in  the  common  understanding 
It  men,  »  cont«ry  ™w  p«vaila  II  i.  the  «c»ri^ 
the  land,  and  not  the  responsibility  of  the  debtor,  to 
which  men  look  in  taking  mortgages.  The  fiicility  of 
transferring  real  estate  and  mortgages  results,  fre- 
quently, in  ignoring  the  original  mortgagor,  and  treating 
the  lien  on  the  land  as  the  only  thing  of  real  value.  To 
hold,  then,  that  a  mere  tender,  without  actual  payment, 
is  a  discharge  of  the  lien  may  sometimes  operate  very 
unjustly. 

It  is  important,  then,  to  inquire  who  has  the  right  to 
make  a  tender  which  shall  have  this  very  serious  effect. 
To  ascertain  this,  it  may  be  well  to  examine  the  author- 
ities cited  in  Kortri-gM  v.  Cody. 

The  first  is  that  of  JaclcBon  v.  Onrfts,  (18  John.  110.) 
In  that  case  the  party  who  made  the  tender,  on  its  re- 
fusal, deposited  the  money  tendered  with  another  per- 
son, to  be  delivered  to  the  mortgagee ;  so  that  there  was 
more  than  a  mere  tender.  In  Merritt  v.  Lawbert^  (7 
Paige^  344,)  the  tender  was  made  by  the  mortgagor; 
but  the  chancellor  held  that  the  lien  was  not  discharged. 
In  Edwards  v.  Farmers^  Fire  InsuraTice  and  Loan 
Co.,  (21  Wend.  467,  and  26  id.  641),  the  tender  was  by 
the  mortgagor.  The  case  of  Amot  v.  Post,  (6  HiU,  65,) 
in  which  the  tender  was  made  by  a  purchaser  under  a 
sheriff"  s  deed,  was  reversed  in  2  Denio,  844. 

In  the  case  of  Kortright  v.  Cody  the  tender  was  made 
by  the  holder  of  the  equity  of  redemption.  Whether 
or  not  he  had  assumed  a  personal  liability  to  pay  the 
debt  does  not  appear.  But  the  reasoning  in  that  case 
is  throughout  based  on  the  right  of  the  vuyrtgagar  to 
pay  his  debt    And  the  court  constantly  speak  of  the 
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right  to  make  a  tender  as  belonging  to  the  dd)tor. 
Thus,  at  page  866,  ^^The  mortgagor  has  the  same  right 
after  as  before  a  default  to  pay  his  debt  and  so  clear  his 
estate  from  incumbrances."  "Tender  is  equivalent  to 
payment  as  to  all  things  which  are  incidental  and  acces- 
sorial to  the  debty 

Now  certainly  it  would  not  be  claimed  that  a  mere 
firanger  to  the  contract  could  make  a  tender  of  the 
debt  to  the  creditor  which  would  have  any  validity. 
And  such  a  tender,  that  is,  a  tender  made  by  a  mere 
stranger,  if  refused,  could  not  have  the  effect  of  "pay- 
ment as  to  all  things  which  are  incidental  and  accesso- 
rial to  the  debt."  It  is  important  to  keep  this  in  view ; 
that  is,  that  a  tender  cannot  be  made  by  a  mere  stranger 
to  the  contract,  so  as  to  oblige  the  creditor  to  accept  it. 

What  right  then  has  the  owner  of  the  equity- of  re- 
demption who  has  not  assumed  the  debt  personally! 
He  has  just  what  the  name  which  designates  him  im- 
plies :  the  equity  of  redemption.  That  is,  he  has  the  right 
to  redeem  the  land  from  the  lien.  But  how  is  the  land 
to  be  redeemed  from  the  lien  of  the  mortgage  \  Not,  I 
suppose,  by  a  mere  tender  which  is  not  kept  good,  but 
by  actual  payment,  or  by  bringing  the  money  into  court 
for  the  purpose  of  payment.  The  mere  owner  of  the 
equity  of  redemption  owes  no  debt.  It  cannot  be  said 
in  req^t  to  him  as  it  is  said  in  Kortright  v.  Cady^  at 
p.  366,  *'The  creditor  by  refusing  to  accept  does  not 
forfeit  his  right  to  the  very  thing  tendered,  but  he  does 
lose  all  collateral  benefits  and  securities."  For  the 
creditor,  if  he  refuses  to  take  the  money  from  the  owner 
of  the  equity  of  redemption,  cannot  recover  it  from  him. 
It  is  the  redemption  of  a  lien,  not  the  payment  of  a 
debt,  which  his  tender  is  to  accomplish.  There  is  no 
debt,  at  least  from  him,  and  therefore,  as  it  seems  to  me, 
his  mere  tender  does  not  discharge  the  mortgage  lien. 
He  has  the  right  to  redeem ;  but  he  must  redeem  by 
actual  payment. 
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But  there  is  a  farther  consideration.  The  eqnity  of 
redemption  was  in  this  case  conveyed  subject  to  the 
payment  of  the  mortgages.  The  land  was  thereby  made 
the  primary  f and  for  payment.  The  original  debter  has 
become  a  qua^i  surety,  having  a  right  to  insist  on  the 
enforcement  of  the  debt  out  of  the  land.  The  holder  of 
the  equity  of  redemption  cannot  even  dispute  the  validity 
of  the  mortgage.  {Freeman  v.  Atdd,  44  i\r.  T.  60. )  The 
land,  or  so  much  as  is  necessary  is  (as  it  were)  appro- 
priated to  the  payment  of  the  mortgages.  If  therefore, 
under  such  circumstances,  the  owner  of  the  equity  of 
redemption  were  permitted  to  dischaige  the  Uen  by  a 
mere  tender  without  payment,  great  injury  would  be 
done.  For  instance,  in  the  present  case,  Jex  took  the 
land  subject  to  the  mortgages.  It  is  reasonable  to  sup- 
pose that  in  so  doing  he  deducted  their  amount  from 
the  value  of  the  land  agreed  upon.  The  land  then  is 
primarily  liable  for  the  debt.  That  is,  PoiUon  has  a 
right  to  insist  upon  the  collection  of  the  debt  first  out  of 
the  land.  Now  if  by  a  mere  tender  Jex  has  discharged 
the  lien,  then  all  the  rights  of  the  mortgagee  seem  to 
have  gone.  He  cannot  sue  Jex ;  for  Jex  never  assumed 
the  debt.  He  cannot  enforce  the  lien ;  for  that,  by  the 
supposition,  is  dischai^ed.  He  cannot  sue  Poillon ;  for 
by  the  discharge  of  the  primary  fund  Poillon,  who  has 
become  a  gtcasi  surety,  must  be  released.  The  result 
is,  that  Jex  retains  the  whole  of  the  mortgage  for  which 
he  has  paid  nothing,  and  the  mortgagees  loses  his  debt. 

Unless  the  clearest  principles  of  law  require  it  we 
ought  not  to  work  out  such  injustice. 

There  is  another  view  of  this  case. 

When  the  tender  was  made,  the  plaintiff  refused  it^ 
for  the  reason  that  it  was  not  made  in  gold. 

At  that  time,  as  is  well  known,  by  the  decision  of  the 
Mghest  court  in  this'  country,  such  a  contract  as  that  in 
question  was  payable  in  gold.  As  the  law  therefore 
was  then  declared,  the  plaintiff  was  not  obliged  to  ac- 


KEW  YORK^FEBRUART,  1878.  241 

•^'"■^^^^^^^""^^■^^"^^^^~"— "i^-^^^^— ^■^—^■— ■»"""^™^— ^^"^^"^ 

Wood  v.  Martin. 

cept  the  tender  which  was  made.  We  should  be  very 
Telactant  to  visit  on  the  plaintiff  any  injnrions  conse- 
quences for  following  the  law  as  the*  Supreme  Court  of 
the  United  States  had  declared  it  to  be. 

If  that  tribunal  has  since  laid  down  a  different  prin- 
ciple it  would  be  very  unjust  in  us  to  require  that  the^ 
plaintiff  should  have  had  sufficient  foresight  to  know 
what  the  decisions  would  be  in  1872.  At  the  most,  par- 
ties are  only  required  to  know  the  law  as  it  exists  at  the 
time,  not  as  it  may  be  declared  afterwards. 

We  think,  therefore,  that  the  judgment  should  be 
affirmed. 

Judgment  affirmed. 

[FntAT  DxFAKTMXNT,  GENERAL  Term,  at  Now  York,  January,  1878.    Ingra- 
kam,  Brady  and  Leamedf  Justicee.] 


Woox)  vs.  Mabtin. 

In  a  judgment  of  foreclosure  there  was  a  clerical  error,  which  consisted  in 
giving  a  distance,  in  the  description  of  the  premises,  as  "  about  198  feet  four 
inches,"  instead  of  "about  128  feet  four  inches"  which  was  the  correct  dis- 
tuice.  The  moitgage  conectlj  deaoribed  the  premises  sold  by  the  referee; 
and  they  were  correctly  deeoribed  in  the  lit  pefudent,  and  in  all  the  proceed- 
ings except  the  judgment  Following  the  words  of  description,  in  the  judg- 
ment was  a  reference  to  a  deed,  made  by  the  plaintiff  to  the  defendant,  in 
which  the  description  was  correct.  The  referee  sold  the  premises  described 
in  the  mortgage,  and  there  was  no  pretence  that  the  purchaser  was  misled. 
The  report  of  sale  was  correct  in  its  description;  and  after  the  sale  an  order 
of  the  court  was,  upon  consent  of  all  the  parties  who  had  appeared  in  the 
iction,  and  upon  all  the  proceedings  had  therein,  entered,  nunc  pro  twte, 
amending  the  judgment  by  correcting  the  erroneous  description  of  the  prem- 
ises. Held  that  the  court  had  ample  power  to  make  such  amendment.  And 
an  objection  to  the  title,  made  by  the  purchaser,  based  upon  the  clerical 
error  found  in  the  judgment,  was  overruled. 

An  application,  in  a  partition  suit,  by  infant  defendants  over  fourteen  years  of 
age,  for  the  appointment  of  a  guardian  ad  litems  may  be  made  before  the 
•ervice  of  the  summons. 

As  to  in&nts  under  fourteen  years  of  age,  the  appointment  of  a  guardian 

Vol.  LXVI.  .  16 
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oJ  lUmn  before  eeryioe  of  a  enminonfl  is,  at  most,  aa  iir^golarlty,  to  which 
objection  most  be  taken  within  a  reasonable  period. 

Where  it  appears  that  a  gpuu^ian  ad  lUem  was  appointed,  and  the  proceedings 
for  partition  perfected  nearly  twenty  years  since,  the  presumption — \n  the 
absence  of  any  proof  that  the  guardian  ad  litem  was  appointed  before  actual 
service  of  the  summons— is  rather  in  fiivor  oi  the  regnlarity  of  the  proceed- 
ings. 

Where  it  is  shown  that  the  court  had  jurisdiction  of  the  subject  matter,  and  of 
the  parties,  in  a  partition  suit,  and  appointed  guardians  ad  liiem  for  the  infant 
defendants,  the  title  of  the  infants  will  be  held  to  haVe  been  carried  by  the 
Judgment  therein;  and  they  cannot  qnestion  the  validity  of  the  proceedings 
for  partition.  The  judgment,  in  such  action,  is  oondnsive  upon  the  in£uita 
and  their  priviea 

MOTION  to  compel  a  purchaser  at  a  sale  in  a  fore- 
closure suit  to  complete  his  purchase  and  take  a 
title. 

Jvlius  T.  DavieSy  for  the  motion. 
Oeorge  S.  Stitt^  opposed. 

Hardin,  J.  Upon  the  argument  of  this  motion  two 
grounds  of  objection  were  taken,  by  the  purchaser,- in 
respect  to  the  title  to  the  premises  embraced  in  the 
mortgage  and  purchase. 

The  first  relates  to  a  clerical  error  in  respect  to  the 
description  of  the  premises,  in  the  original  judgment  of 
foreclosure.  Confessedly,  the  mortgage  correctly  de- 
scribes the  premises  sold  by  the  referee ;  and  they  are 
correctly  described  in  the  lis  pendenB^  and  in  all  the 
proceedings,  except  the  original  judgment  entered.  In 
the  judgment,  sufficient  reference  is  made  to  the  "mort- 
gaged premises"  to  enable  any  person  reading  the 
judgment,  by  reference  to  the  mortgage,  and  lispeTidens^ 
to  determine  the  precise  parcel  intended  to  be  embraced 
in  the  judgment 

The  error  consists  only  in  giving  an  erroneous  dis- 
tance.   The  words  in  which  the  error  occurred  are — 

beginning  at  a  potat  oii  the  northerly  line  of  69th 
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street  distant  about  193  feet  four  inches  easterly  from 
the  comer  formed  by  the  intersection  of  the  northerly 
line  of  69th  street  with  the  easterly  line  of  Madison 
Avenue  at  and  opposite  the  end  of  the  middle  line  of 
a  certain  party-wall  running  thence  northwardly  along 
said  middle  line  of  said  party-wall,  and  parallel  with 
Madison  Ayenue,  100  feet  five  inches,  to  the  middle  of 
the  block,"  &c.  The  correct  distance  should  be  ^' about 
123  feet  four  inches,"  instead  of  193  feet  four  inches. 
Following  the  words  of  description  is  a  reference  to  a 
deed  made  by  the  plaintiff  to  the  defendant  Martin,  in 
which  the  description  is  correct  and  precisely  as  set  out 
in  the  mortgage  and  all  the  papers  in  these  proceedings 
except  the  original  judgment. 

The  court,  in  virtue-  of  the  mortgage,  power  of  sale 
contained  therein  and  the  statute  in  such  cases  made 
and  provided,  acquired  jurisdiction  over  the  precise 
premises  purchased  by  the  bidder,  and  over  no  others ; 
and  the  error  is  but  a  clerical  one,  manifest  from  an  in- 
spection of  the  complaint,  the  deed  referred  to  in  the 
judgment  and  the  Us  pendens  filed.  The  referee  made 
the  sale  of  the  premises  described  in  the  mortgage,  and 
the  purchaser  understandingly  became  the  purchaser  of 
the  precise  premises  covered  by  the  mortgage.  There  is 
no  pretence  that  the  purchaser  was  misled.  The  report 
of  the  referee  of  his  sale  was  correct  in  its  description, 
and  since  the  sale  took  place,  an  order  of  this  court 
upon  consent  of  all  the  parties  who  have  appeared  in 
the  action,  and  upon  all  the  proceedings  had  herein, 
has  been  entered  nunc  pro  tunc^  amending  the  decree  in 
the  respect  alluded  to. 

The  court  had  ample  power  to  allow  such  an  amend- 
ment. {Code,  §  173.  Bogan  v.  Hoyt,  37  N.  T.  300. 
3  John.  618.  18  id.  502.  2  John.  Cos.  121.  14  Ahh. 
161.  2  Bosw.  673.  Bogert  v,  Bogert,  46  Barb.  121. 
bAbb.  451.) 

The  objection  made  by  the  purchaser,  based  upon  the 
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clerical  error  found  in  the  original  judgment,  must  there- 
fore be  overruled. 

The  next  objection  is  baaed  upon  a  statement  that  in 
the  partition  suit 'affecting  the  title  to  the  premises, 
wherein  Alston  and  others  were  plaintiffs,  and  Jones 
and  others  defendants,  the  proof  of  service  of  summons 
upon  infant  defendants  does  not  state  ^^the  time  of  ser- 
vice, nor  that  the  said  services  were  made  before  the 
partition  and  orders  were  made  and  filed  appointing 
guardians  for  said  defendants." 

As  to  the  infant  over  fourteen  years  of  age,  it  is  im- 
material, as  the  application  by  such  infant  for  the  ap- 
pointment of  a  guardian  ad  litem  is  good,  even  without 
prior  service  of  summons. 

As  to  the  infants  under  fourteen  years,  there  is  no 
proof  that  the  guardian  ad  litem  was  appointed  before 
actual  service  of  summons;  and  there  having  been  a 
guardian  ad  litem  appointed  and  the  proceedings  per- 
fected nearly  twenty  years  since,  the  presumptions  are 
rather  in  favor  of  their  regularity.  Especially  is  this  so, 
as  the  appointment  of  a  guardian  ad  litem  before  ser- 
vice of  a  summons  is,  at  most,  an  irregularity  to  which 
objection  must  be  taken  within  a  reasonable  period. 
{MoMurray  v.  McMwrray^  9  Abb.  N.  S,  315. ) 

But,  independent  of  that  view  of  the  case,  it  must  be 
held  that  the  proceedings  in  the  partition  suit  were  valid. 
The  court  had  jurisdiction  of  the  subject  matter,  and  of 
the  parties,  and  having  appointed  guardians  ad  litem 
for  the  infants,  their  title  was  carried  by  the  judgment, 
and  they  cannot  question  the  validity  of  the  partition 
proceedings.  {Croghan  v.  Livingston^  17  iV.  F.  218. 
Hogers  v.  McLean^  34  id.  536. ) 

By  section  448  of  the  Code,  all  the  provisions  of  the 
Revised  Statutes  relating  to  the  partition  of  lands  are 
made  applicable  to  actions  brought  under  the  Code  for 
partition  of  real  estate.  Under  the  Revised  Statutes,  it 
was  held  that  a  guardian  ad  litem  might  be  appointed 
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before  the  actaal  service  of  Bnmmons  upon  an  infant,  in 
the  manner  prescribed  by  the  Bevised  Statutes.  (AU^ 
hause  v.  Hadde,  3  Bosw.  410.) 

The  conclusion  is  reached  that  the  court  had  jurisdic- 
tion of  the  subject  matter,  and  of  the  infants,  in  the 
partition  suit,  and  the  judgment  is  conclusive  upon  the 
infants  and  their  privies,  and  there  is  no  defect  in  the 
title  which  the  bidder  has  agreed  to  take ;  and  therefore 
an  order  must  be  allowed  requiring  him  to  complete  his 
purchase. 

The  ord^  will  be  effectual  upon  production  to  the 
purchaser  of  a  satisfaction  or  release  of  the  Dry  Dock 
Savings  Institution  mortgage.  That  condition  was  as- 
sented to  by  the  respective  counsel,  upon  the  argument 

of  the  motion. 

Order  accordingly. 

[Nkw  York  Spigial  Teev,  February  8,  1878.    Hardin^  Justioe.] 


Geenia  vsi.  Eeah. 

If  an  answer  oontainB  a  counter  claim,  which  standfl  confessed  as  trae  in  fact, 
for  want  of  a  reply,  or  as  sufficient  in  law,  for  want  of  a  demurrer,  the  plain- 
tiff may  not  take  an  order  to  discontinue,  as  a  matter  of  course ;  but  must 
apply  to  the  court  for  an  order  to  discontinue. 

In  an  action  to  recover  the  purchase  money  due  under  a  contract  for  the  pur- 
chase of  real  estate,  the  defence  was  that  the  contract,  and  a  deed  of  the 
premises  to  the  plaintiff's  testator,  together,  constituted  a  mortgage,  to 
secure  a  loan  made  to  the  defendant  by  the  testator ;  and  that  such  contract 
and  deed  were  usurious  and  Toid.  The  answer  also  asked  to  hare  the  con- 
tract and  deed  adjudged  to  be  a  mortgage,  and  declared  void  for  usury, 
and  annulled  and  surrendered.  There  was  no  demurrer  or  reply  to  the  answer, 
and  the  time  in  which  to  demur  or  reply  had  expired.  Heid  that  the  answer 
contained  matter  which  constituted  a  counter  claim,  as  well  as  a  defence ; 
and  that  the  plaintiff  could  n9t  discontinue  except  by.  leave  of  the  court, 
granted  on  showing  special  grounds  for  discontinuance. 

THE  plaintiff  sought  to  discontinue  this  action,  and 
for  that  purpose  obtained  an  order  that  the  defen- 
dant show  cause  why  it  should  not  be  discontinued. 
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The  defendant  opposed  its  discontinuance,  and  insisted 
upon  an  adjudication  upon  his  rights. 

The  action  was  brought  to  recover  the  purchase  money 
due  under  a  contract  for  the  purchase  of  rqai  estate. 
The  defence  to  the  action  was  that  the  contract,  and  a 
deed  of  the  premises  to  the  plaintifT  s  testator,  together, 
constituted  a  mortgage,  to  secure  a  loan  made  to  the 
defendant  by  the  plaintiff's  testator ;  and  that  such  con- 
tract and  deed  were  usurious  and  void.  The  answer, 
besides  setting  up  this  defence,  asked  to  have  the 
deed  and  contract  adjudged  to  be  a  mortgage,  and  de- 
clared Toid  for  usury,  and  annulled  and  suirendered. 
There  was  no  demurrer  or  reply  to  the  answer,  and  the 
time  in  which  to  demur  or  reply  had  expired. 

Myers  eft  Morris^  for  the  plaintiff. 

JET.  C.  JarneSj  for  the  defendant. 

Joseph  Potter,  J.  The  case  involves  the  determina- 
tion of  these  questions : 

1st.  Has  the  plaintiff  the  right  to  discontinue,  of  his 
own  motion  i 

2d.  If  not,  should  she  be  allowed  to  discontinue,  and 
deprive  the  defendant,  whom  she  has  brought  into  court, 
of  the  opportunity  of  having  her  claims  judicially  de- 
termined by  the  court  i 

3d.  If  discontinued,  the  terms  of  the  discontinuance. 

First  Has  the  plaintiff  the  right  to  discontinue  this 
action. 

It  was  held,  in  The  Seaboard  &  Roanoke  R.  R.  Co.  v. 
Ward,  (18  Barb.  596;  8.  C,  1  Abb.  46,)  that  a  plaintiff 
has  the  right  to  discontinue  his  action,  in  all  cases,  ex- 
cept where  the  defendant  has  interposed  a  counter 
claim  to  which  the  plaintiff  has  not  replied  or  demurred 
within  the  time  allowed  for  that  purpose.  In  that  case, 
the  counter  claim  (which  is  in  the  nature  of  a  cross  ac- 
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tion)  stood  confessed  upon  the  record,  and  entitled  the 
defendant  to  a  judgment  upon  his  cause  of  action  against 
the  plaintiff.  {Lawrence  v.  BanJc  of  the  Republic^  3 
Rch.  142.  CocJcle  v.  Uriderwoody  1  Abb.  1.)  This  case 
holds  the  rule  as  stated  aboye ;  and  further  holds  that 
the  plaintiff  must  show  a  good  cause  for  a  discontinu- 
ance, and  that  the  discontinuance  should  not  injuriously 
affect  the  defendant's  rights. 

This  was  the  rule  in  chancery,  upon  a  cross  bill  filed 
by  the  defendant  In  such  a  case,  the  complainant  might 
discontinue  his  suit  at  his  option ;  but  his  discontinu- 
ance would  not  take  the  cross  bill  with  it  The  office  of 
the  cross  bill  was  to  maintain  the  defendant's  rights, 
and  so  was  and  should  be  subject  to  the  option  of  the 
defendant,  and  not  of  the  plaintiff.  {Cummins  v.  Ben- 
nettj  8  Paige  J  81.)  Such  is  manifestly  the  object  and 
theory  of  the  yarious  provisions  of  the  Code.  (See  sec- 
tions 149,  153,  154,  274,  266,  258.) 

If  the  answer,  therefore,  contains  a  counter  claim 
which  stands  confessed  as  true  in  fact,  for  want  of  a 
reply,  or  as  sufficient  in  law,  for  want  of  a  demurrer, 
the  plaintiff  may  not  take  an  order  to  discontinue  as  a 
matter  of  course ;  but  must  apply  to  the  court  for  an 
order  to  discontinue. 

Does  the  answer  in  this  case  constitute  a  counter  claim, 
or  merely  a  defence  i 

The  court,  upon  application  for  that  purpose,  ordered 
the  devisees  of  Alexander  G.  Codier  to  be  brought  in  as 
necessary  parties  to  the  action,  and  such  devisees  are 
now  plaintiffs  in  the  action.  This  was  done  to  enable 
the  defendant  to  have  the  deed  to  said  Alexander  G. 
Codier  declared  a  security  for  a  loan  and  to  be  of  effect, 
and  also  to  bind  the  devisees  of  the  land  by  such  de- 
termination, as  well  as  to  defeat  the  action  of  the  execu- 
trix to  recover  the  purchase  money,  if  the  allegations 
of  the  answer  were  established  in  the  action.  The 
answer  contains  matter  which  constitutes  a  defence,  and 
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also  a  counter  claim.  The  usury  set  forth  in  the  an- 
swer, if  proved,  is  a  defence.  The  other  matters  set 
forth  in  the  answer  constitute  a  counter  claim  with  de- 
mand for  a  judgment  that  the  deed  to  the  plaintiff's 
testator  is  void  and  should  be  annulled,  and  that  the 
defendant  is  the  owner  of  this  land,  to  recover  the  pur- 
chase price  of  which  the  action  was  brought. 

These  allegations  in  the  answer  would  have  formed 
the  subject  of  a  cross  action,  before  equitable  claims  or 
defences  could  be  interposed  to  an  action  at  law.  The 
court,  at  Greneral  Term,  has  virtually  decided  that  the 
answer  in  this  case  contains  an  equitable  defence  and 
seeks  relief  for  the  defendant  beyond  a  mere  defence,  in 
directing  that  the  devisees  of  this  land  be  made  parties 
to  this  action,  and  so  be  bound  by  the  judgment  if 
awarded  according  to  the  prayer  of  the  defendant 

The  devisees  would  be  necessary  parties  to  an  action 
brought  by  the  defendant  upon  the  allegations  in  his 
answer,  to  set  aside  the  contract  and  deed  and  to  have  them 
declared  void,  and  that  the  plaintiff's  testator  convey  to 
the  defendant.  They  are  no  less  ne(^essary  parties  to  an 
action  in  which  the  answer  performs  the  oflBce  of  a 
former  complaint,  in  the  determination  of  the  same 
rights  and  claims. 

The  answer  in  this  case  is  allowable  under  section  160 
of  the  Code,  and  is  clearly  a  counter  claim.  That  sec- 
tion permits  the  defendant  to  set  up  in  answer  to  an 
action  at  law,  facts  which  show,  not  only  that  he  ought 
to  be  required  to  pay  the  obligation  counted  upon,  but 
that  such  obligation  and  all  deeds,  &c.,  &c.,  forming 
part  of  the  transaction,  ought  to  be  given  up  to  be  can- 
celled, and  the  rights  of  the  parties  claiming  under  the 
same  adjusted  and  determined.  In  short,  to  ask  and 
obtain  equitable  relief  against  a  legal  demand,  which 
could  formerly  be  obtained  by  a  cross  action.  {Xenia 
Branch  Bank  v.  Lee^  2  Bosw.  694.  Oleccson  v.  Moen^ 
2  Duer^  642.    Leavenworth  v.  Packer^  62  Barh.  132.) 
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Bot  it  may  be  said  that  usury  is  not  a  counter  claim. 
{Prouty  V.  JEaton^  41  Barb.  409.)  As  stated  above,  a 
plea  of  usury  merely,  is  a  defence.  The  answer  in 
this  action  is  much  besides  mere  usury.  Usury  is  the 
foundation  of  the  defendant's  claim,  and  right  to  equi- 
table relief.  The  report  of  that  case  does  not  show  that 
the  party  pleading  usury  made,  in  connection  with  it, 
a  claim  for  equitable  relief.  Indeed  it  does  not  appear 
that  usury  was  even  pleaded  at  all,  or  was  even  pleaded 
to  the  mortgage  sought  to  be  foreclosed  in  that  action. 
A  former  action  had  been  brought  to  set  aside  a  usilrious 
mortgage  given  as  collateral  to  the  mortgage  sought  to 
he  foreclosed  in  that  action.  If  the  defendant  had  sim- 
ply answered  usury,  in  the  case  at  bar,  he  would  have 
set  up  matter  of  defence,  simply ;  but  when  he  pleads 
other  matters  besides  usury,  and  demands  relief  such  as 
formerly  constituted  the  subject  of  a  cross  bill,  the  an- 
swer is  a  counter  claim  as  well  as  a  defence.  When  the 
motion  was  made  for  leave  to  discontinue  this  action, 
the  defendant's  answer  therein,  in  this  action,  was  an 
admitted  counter  claim,  entitling  the  defendant  to  the 
relief  therein  demanded.  (^See  Code,  §§  153, 168 ;  3  Rob. 
142.)  In  such  a  case,  the  plaintiff  must  show  special 
grounds,  to  obtain  leave  to  discontinue.  {Cockle  v. 
Underwood,  1  Abb.  1.)  There  is  no  absolute  right  to 
discontinue.  Its  allowance  rests  in  the  discretion  of  the 
court.  I  cannot  find  any  special  grounds  or  reasons 
whatever  for  such  order  on  the  moving  affidavit,  or  in 
the  character  of  the  pleadings  or  condition  of  the  action. 
The  plaintiff  has  summoned  and  compelled  the  defen- 
dant to  come  into  court  to  answer  an  alleged  claim 
against  him,  and  to  .have  the  judgment  of  this  court 
thereon.  The  defendant,  thus  forced  into  court,  answers 
the  plaintiff's  alleged  claim,  and  makes  a  claim  against 
the  plaintiff,  or  a  counter  claim,  and  asks  the  judgment 
of  the  court  thereupon.  As  it  does  not  lie  with  the  de- 
fendant to  turn  the  plaintiff  out  of  court  and  prevent 
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his  having  a  Judgment  upon  his  claim,  it  should  not  lie 
with  the  plaintiff  to  turn  the  defendant  out  of  court  and 
prevent  his  having  a  judgment  upon  his  claim  against 
the  plaintiff. 

The  defendant's  rights  should  be  the  same,  upon  a 
counter  claim,  as  upon  a  cross  action  for  the  same  cause. 

I  can  imagine  no  sufficient  reason,  in  this  case,  why 
the  parties,  being  in  court,  their  respective  claims  should 
not  be  adjusted,  rather  than  that  they  should  go  ^way, 
and  come  again  for  that  which  can  be  obtained  now. 

Motion  denied,  with  $10  costs. 

[St.  Lawexnox  Sfboial  Tkrm,  Febraary  18,  1878.    Jotepk  PoUtr,  Justice.] 


KEiinr  vs.  Inobaham  and  others. 

A  complaint  alleged  that  the  defendants,  with  force  and  arms,  broke  and  en- 
tered upon  the  plaintiff's  premises,  describing  them,  and  then  and  there  cut 
down  and  carried  off  trees  and  timber  standing  and  growing  upon  said 
premises,  the  property  of  the  plaintiff,  to  wit,  ^c.,  of  the  value  of  |100, 
without  the  leave  of  the  plaintiff;  by  means  whereof  he  had  sustained  loss 
and  damage  to  the  amount  of  $100.  It  then  demanded  judgment,  and  that 
the  plaintiff  recover  treble  the  amount  of  such  damages,  pursuant  to  section  1, 
title  6,  chap.  5,  part  8  of  the  Revised  Statutes,  Ac,  with  costs.  Hdd  that 
these  allegations  were  those,  and  all  of  those,  which  formerly  constituted  the 
action  of  trespass  and  characterised  and  distinguished  it  from  other  actions. 
That  the  pleader  had  followed,  very  literally  the  statute  relative  to  "  trespass 
on  lands,"  and  that  having,  in  the  prayer  for  judgment,  referred  to  the  par- 
ticular section  providing  for  treble  damages,  the  plaintiff  was  entitled  to 
have  the  amount  of  damages  found  by  the  jury  trebled. 

The  Code  has  repealed  the  provisions  of  the  Revised  Statutes  relative  to  costs 
in  actions  for  *'  trespass  on  lands ;"  and  where,  in  such  an  action,  the  plun- 
tiff,  under  an  order  directing  the  amount  of  damages  found  by  the  jury,  to 
be  trebled,  recovers  over  |50,  he  has  a  right  to  the  costs  of  the  action. 

The  avowed  and  manifest  object  of  section  803  of  the  Code  was  to  repeal  the 
fee  bill  then  existing,  in  civil  actions,  and  to  establish  another  one  in  its 
place ;  and  also  to  make  changes  in  the  conditions  on  which  parties  should 
recover  costs.  It  was  intended  to  put  actions  formerly  known  as  trespass 
on  lands,  where  the  title  was  not  involved,  in  the  same  class  as  otlier  cases 
triable  before  a  justice  of  the  peace,  and  in  which  the  plaintiff  must  recover 
$50,  or  pay  the  costs  of  the  defendant. 
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THIS  is  a  motion  to  correct  the  minutes  of  the  court, 
to  vacate  an  order  trebling  the  amount  of  damages 
assessed  by  the  jury  on  the  trial  of  the  action ;  that  the 
clerk  of  St.  Lawrence  county  be  directed  to  set  aside  the 
taxation  and  allowance  of  costs  to  the  plaintiff;  that 
the  defendants  be  allowed  costs  against  the  plaintiff; 
and  that  the  same  be  adjusted  by  the  clerk  and  inserted 
in  the  judgment  in  this  action. 

Tl^  action  was  tried  at  the  circuit  held  in  St.  Law- 
rence county  in  October,  1872.  The  jury  found  a  ver- 
dict for  the  plaintiff,  for  $17. 

Immediately,  or  soon  after  the  rendition  of  the  verdict, . 
the  plaintiff  applied  to  the  court,  in  the  absence  of  the 
defendants'  counsel,  for  an  order  trebling  the  amount 
of  the  damages  as  found  by  the  jury,  and  the  applica- 
tion was  granted. 

The  defendants  now  applied,  by  motion,  for  relief  in 
the  particulars  above  specified,  upon  the  record  and 
proceedings  in  the  action  as  well  as  upon  affidavits. 

Myers  <fe  Morris^  for  the  plaintiff. 

Magone  &  HoTbrook^  tor  the  defendants. 

Joseph  Potter,  J.  The  order  trebling  the  damages 
having  beeh  made  in  the  absence  of  the  defendants' 
counsel  from  the  court-room,  and  without  a  hearing  in 
behalf  of  the  defendants,  upon  the  question,  and  with- 
out notice,  I  shall  treat  the  motion  as  an  original  appli- 
cation in  behalf  of  the  plaintiff  to  treble  the  damages  as 
found  by  the  jury,  and  as  an  application  for  an  order  in 
behalf  of  the  defendants,  allowing  them  to  recover  their 
costs  of  the  plaintiff,  and  directing  the  clerk  to  correct 
the  judgment  accordingly. 

In  thus  considering  the  case,  these  questions  are  to  be 
determined : 
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let  Is  the  plaintiff  entitled  to  have  the  amount  of 
damages  found  by  the  jury  trebled. 

2d.  Which  party  is  entitled  to  recover  the  costs  of  the 
action. 

First  Was  the  plaintiff  entitled  to  have  the  amount 
of  damages  found  by  the  jury  trebled  1 

The  statute  (§  1,  ch.  6,  title  6,  part  3,  2  R.  8.^  p.  840, 
Bdm.  ed.y)  ^'Of  trespass  on  lands,"  provides  that 
"Every  person  who  shall  cut  down  or  cany  o^  any 
wood,  underwood,  trees  or  timber,  &c.,  without  the 
leave  of  the  owner  thereof  *  *  shall  forfeit  and  jMiy 
to  the  owner  of  such  land  *  *  treble  the  amount  of 
the  damages  which  shall  be  assessed  therefor  in  an 
action  of  trespass,  by  a  jury,"  &c: 

The  allegations  of  the  complaint  herein  are  clearly 
those,  and  all  of  those  which  formerly  constituted  the 
action  of  trespass  and  characterized  and  distinguished 
it  from  other  actions.  It  alleges  that  the  defendants, 
with  force  and  arms,  broke  and  entered  upon  the  plain- 
tiff' s  premises,  describing  them,  and  then  and  there  (in 
the  language  of  the  above  cited  statute,)  cut  down  and 
carried  off  trees,  timber  standing  and  growing  u;)on 
said  premises,  the  property  of  the  plaintiff,  to  mt,  &c.,  of 
the  value  of  $100,  without  the  leave  of  the  plaintiff ;  by 
means  whereof  he  has  sustained  loss  and  damage  to  the 
amount  of  $100. 

This  is  a  complaint  for  trespass  on  lands,  and  for 
asportation,  &c. 

The  complaint  then  demands  judgment,  and  that  the 
plaintiff  recover  treble  the  amount  of  such  damages, 
pursuant  to  section  1,  title  6,  chapter  5,  part  3  of  the 
Revised  Statutes,  &c.,  with  costs  of  the  action. 

The  pleader,  for  his  allegations  of  fact,  has  followed 
the  statute  very  literally,  and  in  his  prayer  for  judg- 
ment has  referred  to  the  particular  section  of  the  stat- 
ute providing  treble  damages.  I  do  not  perceive  that 
there  is  anything  omitted  from  the  complaint  essential 
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to  the  recoYery  of  treble  damages ;  nor  can  I  imagine 
anything  more  that  could  hare  been  stated  in  the  com- 
plaint without  incurring  the  charge  of  redundancy  or 
surplusage,  and  the  risk  of  a  motion  to  strike  out  the 
same  upon  that  ground. 

Moreover,  the  case  was  tried,  throughout,  without 
objection  or  question,  upon  the  theory  that  the  plaintiff, 
if  he  proved  the  allegations  of  the  complaint,  would  be 
entity  to  have  the  damages  found  by  the  jury  trebled 
by  the  court.  It  was  so  stated  and  argued  to  the  jury 
by  the  counsel,  in  summing  up,  upon  either  side,  and 
by  the  court,  in  the  charge.  The  jury  was  directed  by 
the  court,  if  they  should  find  the  allegations  of  the 
complaint  proved,  to  their  satisfaction,  to  assess  the 
actual  damages,  and  were  also  told,  by  the  court,  that 
the  damages  thus  found  by  them  would  be  trebled  by 
the  court. 

To  afford  the  court  information  for  this  purpose,  a 
written  question  was  prepared  by  the  court,  submitted 
to  and  approved  by  the  counsel  on  both  sides,  and  given 
to  the  jury  on  retiring.  Besides,  if  the  summons  should 
have  been  so  indorsed,  the  omission  to  do  so  was  waived 
by  the  whole  course  of  procedure  in  the  action,  and 
upon  the  trial. 

Hence  I*  conclude  that  the  plaintiff  was  entitled  to 
have  the  damages  trebled ;  and  the  order  directing  the 
amount  of  damages  found  by  the  jury,  to  be  trebled, 
was  properly  granted. 

By  virtue  of  that  order,  the  sum  which  the  plaintiff 
would  recover  of  the  defendants  would  be  $61.  That 
brings  us  to  the  consideration  of  the  second  question ; 
which  party  is  entitled  to  recover  costs  of  the  other  ? 

By  section  3,  title  8,  chapter  10,  part  3  of  the  Revised 
Statutes  (3  H,  8.  636,  Edm.  ed.^)  if  the  plaintiff  recover 
judgment  in  an  action  '^Of  trespass  on  lands,"  he 
"  shall  recover  costs  allowed  for  services  in  the  court  in 
which  the  action  is  pending." 
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K  these  provisions  have  not  been  repealed  by  the  Code, 
the  plaintiff  is  clearly  entitled  to  recover  costs  of  the 
defendants.  I  am  furnished  with  anthority  {Utter  v. 
Oifford^  26  Horn.  289,)  holding  that  the  provisions  are 
not  affected  by  the  Code,  and  that  the  plaintiff  is  still 
entitled  to  recover  costs  in  an  action  ^^of  treei)a8s  on 
lands."  If  this  anthority  had  not  been  questioned  by 
other  decisions,  I  should  feel  constrained  to  follow  it, 
though  against  my  own  judgment  But,  upon  an  ex- 
amination of  the  question,  I  am  brought  to  the  conclu- 
sion that  the  Code  has  repealed  these  provisions  of  the 
Bevised  Statutes,  and  that  the  allowance  of  costs,  in  an 
action  for  trespass  upon  land,  is  now  competent  by  the 
Code. 

Title  1  of  chapter  10,  part  3  of  the  Bevised  Statutes, 
in  which  section  3  is  found,  and  which  awards  costs  to 
the  plaintiff,  in  an  action  of  trespass  ui>on  lands,  is  en- 
titled **  Of  the  cases  in  which  costs  may  be  recovered," 
ftc.  That  title  provides  for  the  recovery  of  costs  in 
equity  actions,  and  also  in  common  law  actions.  It  spe- 
cifically provides  for  actions  relating  to  real  estate 
enumerated  in  the  6th  chapter  of  that  act,  viz.:  eject- 
ment, proceedings  to  compel  the  determination  of  claims 
to  real  property,  partition,  nuisance,  waste,  and  trespass 
on  lands.  Title  10  of  the  Code  is  entitled  ''  Of  costs  in 
civil  actions."  In  that  title  is  found  section  303,  which 
provides  that  ^^all  statutes  establishing  or  r^ulating 
the  costs  or  fees  of  attorneys,  solicitors  and  counsel  in 
civil  actions,"  &c.,  &c.,  are  repealed. 

The  terms  of  this  repealing  statute  are  broad  enough 
to  embrace  the  provision  of  the  Bevised  Statutes  before 
referred  to,  which  dii'ects  costs  to  the  plaintiff  upon  a 
recovery  in  an  action  of  trespass  upon  lands. 

After  section  303,  which  repeals  the  existing  pro- 
visions awarding  and  fixing  the  amount  of  costs  recov- 
erable in  certain  specified  actions,  comes  section  404  of 
the  Code,  which  establishes  and  regulates  costs  in  civil 
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actions.  It  prescribes  the  cases  in  which  and  the  rates 
at  which  costs  shall  be  allowed.  Among  the  cases  pro- 
vided for  are  actions  for  the  recovery  of  real  property, 
or  where  the  title  thereto  is  involved  ;  actions  for  the 
recovery  of  money.  This  last  will  embrace  an  action 
for  trespass  on  land.  The  language  and  terms  of  sec- 
tion 404  of  the  Code  can  embrace  all  the  actions  speci- 
fied in  chapter  6,  of  part  8,  Revised  Statutes,  viz.: 
ejectment,  partition,  determination  of  claims  to  real 
property,  costs,  nuisance,  and  trespass  on  lands.  If  so, 
then  the  Code,  while  it  repeals  the  provisions  of  the 
Revised  Statutes  in  relation  to  costs  in  the  actions  spe- 
cified in  chapter  6,  adopts  other  provisions  in  relation 
to  the  costs  in  such  actions.  Section  468  of  the  Code 
repeals  all  statutory  provisions  inconsistent  with  its 
provisions. 

The  avowed  and  manifest  object  of  section  903  of  the 
Code  was  to  repeal  the  fee  bill  then  existing,  in  civil  ac- 
tions, and  to  establish  another  one  in  its  place ;  and 
also  to  make  changes  in  the  conditions  on  which  parties 
should  recover  costs.  It  was  intended  to  put  actions 
formerly  known  as  trespass  on  lands,  where  the  title 
thereto  was  not  involved,  in  the  same  class  as  other 
cases  triable  before  a  justice  of  the  peace,  and  in  which 
the  plaintiff  must  recover  $60,  or  pay  the  costs  ot  the 
defendant 

It  is  doubtless  true,  as  suggested  in  the  opinion  of  the 
court  in  26  Bim.  289,  that  the  6th  title  of  chapter  5,  "Of 
trespass  on  lands,"  is  expressly  saved  from  repeal  by 
section  471  of  the  Code,  but  it  is  not  title  6  of  chapter  6 
which  gives  the  plaintiff  the  right  to  costs.  His  right  to 
costs  is  derived  from  title  1  of  chapter  10,  part  3  of  Re- 
vised Statutes  (supra.)  The  question  in  Bartle  v.  Ghil- 
maUy  (18  N.  Y.  260,)  was,  whether  section  24  of  title  1, 
chapter  10  of  2  R.  8.  617,  which  gives  the  defendant 
who  is  an  officer  double  costs,  was  repealed  or  not.    It 
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was  there  held,  by  a  bare  majority  of  the  court,  that  it 
was  not  repealed. 

Bnt  while  the  statute  giving  double  costs  was  not  re- 
pealed, the  statute  fixing  the  rate  of  costs  was  re])ealed. 
The  reasoning  of  Judge  Comstock  tends  to  the  condn- 
sion  that  the  bill  was  repealed  altogether,  and  to  change 
the  mode  in  many  cases  in  which  the  plaintiff,  before 
the  Code,  had  been  allowed  to  recover  costs. 

The  General  Term  of  the  4th  Department  has  come  to 
a  different  conclusion,  in  a  well  considered  case,  Turner 
V.  Yan  Riper ^  (43  H(m.  33,)  from  the  case  of  Utter  y. 
Oifford,  (26  Hem.  289,)  cited  by  the  plaintiff's,  counsel. 
So,  also,  did  the  General  Term  in  TJie  Earl  of  Craven 
V.  Price,  (37  Sow,  16.)  I  am  inclined  to  adopt  the  con- 
clusion of  the  court  in  Thirner  v.  Van  Riper,  {supra,) 
that  we  must  resort  to  the  provisions  of  the  Code  to  de- 
termine which  of  the  parties  in  this  action  is  entitled  to 
recover  costs.  I  think  it  was  intended,  by  its  authors 
and  the  legislature,  to  establish  provisions  r^^lating 
in  what  cases,  and  in  what  amount,  costs  should  be  re- 
coverable. Perhaps  some  case,  or  class  of  cases,  may 
have  been  omitted. 

Section  804  of  the  Code  provides  in  what  cases  the 
plaintiff  may  recover  costs  as  a  matter  of  right. 

1st.  In  an  action  for  the  recovery  of  real  property,  or 
when  a  claim  of  title  to  real  property  arises  on  the 
pleadings,  or  is  certified  by  the  court  to  have  come  in 
question.  It  seems  quite  clear  that  the  case  under  con- 
sideration is  not  embraced  within  this  language.  The 
title  and  possession  of  the  plaintiff  of  the  premises  and 
property  set  forth  in  the  complaint  is  admitted  by  the 
answer.  The  complaint  alleges  that  the  trespass  and 
cutting  down  and  removal,  &c. ,  were  done  without  leave 
of  the  owner.  This  allegation  is  denied.  But  it  has 
been  repeatedly  held  that  a  mere  license  is  not  an  inter- 
est in  lands,  raising  un  issue  of  title.  (7  Bosw.  76.  26 
How.  289.     37  id.  16.    43  id.  33.) 
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Subdivision  4  of  section  304  of  the  Code  provides  that 
the  plaintiff  shall  recover  costs  in  an  action  for  the  re- 
covery of  money,  when  he  shall  recover  fifty  dollars. 
In  this  case  the  jury  assessed  the  damages  at  seventeen 
dollars,  and  the  court  trebled  it,  making  fifty-one  dol- 
lars. For  this  sum  the  plaintiff  will  recover  judgment, 
in  the  action.  To  recover  is  to  obtain  by  course  of  law. 
Recovery  is  the  obtaining  of  a  thing  by  the  judgment 
of  a  court,  as  the  result  of  an  action  brought  for  the 
purpose.  {BurriWs  Law  Die.  871.)  It  matters  not 
that  a  portion  of  the  recovery  is  in  the  nature  of  a  pen- 
alty or  forfeiture.  If  the  recovery  was  altogether  for  a 
penalty  it  would  make  no  difference.  The  right  to  costs 
is  made  to  depend  upon  the  amount  of  money  recov- 
ered, and  not  upon  the  nature  or  character  of  the  sub- 
ject of  the  action.  {The  People  v.  The  New  TorJe 
Central  Railroad  Co.,  28  Barb.  284.) 

The  defendants'  motion  should  therefore  be  denied, 
and  the  order  trebling  the  damages,  and  the  adjustment 
of  costs  by  the  court,  should  be  ordered  to  stand ;  with 
$10  costs  to  the  plaintiff. 

[St.  Lawrsmob  Sfkgial  Term,  Febmary,  1878.    JoupK  Potter,  Justice.] 
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Austin,  President,  &c. 

The  plaintiff's  assignors  shipped  a  quantity  of  grain  upon  a  canal  boat  which 
the  defendants  undertook  to  tow  from  Albany  to  New  York.  The  boat  was 
sank,  by  a  collision  between  it  and  another  boat  in  the  same  tow,  caused  in 
part  by  the  negligence  of  the  captain  of  the  canal  boat,  and  the  grain  lost. 
In  an  action  against  the  tow  boat  company,  to  recover  the  value,  the  judge 
presented  to  the  jury  this  question :  "  Was  the  captain  of  the  canal  boat 
under  the  command  of  the  tug  boat ;  or,  in  other  words,  was  the  captain 
of  the  tug  boat  the  commander  of  the  towed  craft,  of  the  whole  flotilla, 
all  the  barges  and  canal  boats  attached  to  the  tug  upon  each  side  by  haw- 
sersf    *    *    "If  you  find  that  the  captain  of  the  tug  was  the  captain  of 

Vol.  LXVI.  17 
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the  can«l  boat,  (in  other  words,  that  the  canal  boat  was  subject  to  the  orders 
of  the  captain  of  the  tug  boat,)  and  as  such  omitted  to  take  the  proper 
precautions  for  safe  navigation  and  for  the  safe  delivering  of  freight — such, 
for  example,  as  directing  and  insisting  upon  a  light  being  put  out,  [shown — ] 
the  plaintiff  would  be  entitled  to  your  verdict,  and  you  nesd  not  tmnHtr  any 
other  quettion  m  the  cauj*  Hdd  that  this  portion  of  the  charge  was  errone 
ous.  That  the  jury  were  restricted  to  an  inquiry  altogether  too  narrow. 
That  even  if  it  were  assumed  that  the  plaintiffs'  property  was  to  be  held  re- 
sponsible for  the  negUgence  of  the  carrier,  it  was  not  sufficient  to  stop  with 
the  question  whether  the  captain  of  the  tug  boat  Jiiad  the  right  to  give  and 
enforce  orders  in  respect  to  the  ezhibiting  of  lights,  but  the  instructiona  to 
the  jury  should  have  embraced  an  inquiry  whether,  if  orders  were  given, 
they  were  not  negligently  disobeyed,  or,  if  not  given,  whether  a  due  care 
and  caution  to  protect  his  own  property  should  not,  under  all  the  circum« 
stances,  have  induced  the  captain  to  exhibit  a  light,  without  any  express 
orders. 

APPEAL,  by '  the  defendant,  from  a  judgment  en- 
tered on  the  verdict  of  a  jury.  Tlie  case  was 
before  the  court  on  a  former  appeal,  and  is  reported  64 
Barb.  669 ;  where  the  facts  are  stated.  {See^  atso^  6 
Thomp.  &  C.  63,  196 ;  3  Hun,  196,  ^81  (7.,  later.) 

Benedict,  Taft  &  Benedict,  for  the  appellants. 

Oeo»  W.  Parsons,  for  the  respondents. 

By  the  Court,  Davis,  J.  When  this  case  was  before 
this  court  on  a  former  appeal,  {see  64  Barb.  669,)  the 
law  touching  the  relative  duties  and  liabilities  of  the 
towing  and  towed  boats  was  considered  and  very  clearly 
laid  down  in  the  prevailing  opinion.  The  authorities, 
in  my  judgment,  sustain  the  rules  laid  down  by  Ingra- 
ham,  J.  I  think  the  les^rned  judge  who  tried  this  case 
on  the  second  trial  departed  materially  from  the  rulings 
of  the  court,  in  a  portion  of  his  charge. 

He  presented  to  the  jury  this  question ;  *^  Was  the 
captain  of  the  canal  boat  under  the  commp^nd  of  the 
tug  boat ;  or,  in  other  words,  was  the  captain  of  the  tug 
boat  the  commander  of  the  towed  craft,  of  the  whole 
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flotilla,  all  the  barges  and  canal  boats  attached  to  the 
tug  upon  each  side  by  hawsers?"  And  after  com- 
menting upon  the  evidence  on  this  point,  he  proceeded 
to  say :  ^'If  you  find  that  the  captain  of  the  tug  is  the 
captain  of  the  canal  boat,  (in  other  words,  that  the  canal 
boat  is  subject  to  the  orders  of  the  captain  of  the  tug 
boat,)  and  as  such  omitted  to  take  the  proper  precau- 
tions which  he  should  have  taken  for  safe  navigation 
and  for  the  safe  delivering  of  freight,  such  for  example 
as  directing  and  insisting  upon  a  light  being  put  out, 
the  plaintiff  would  be  entitled  to  your  verdict,  and  you 
need  njoi  consider  any  other  question  in  the  case,^^ 

To  this  part  of  the  charge  the  defendant  duly  excepted. 
The  effect  of  this  charge  was  to  submit  to  the  jury  as  a 
question  of  fact  the  legal  relations  that  sprung  up  be- 
tween the  parties  under  the  contract  for  towing  the  canal 
boat  from  Albany  to  New  York,  and  to  instruct  them 
that  if  they  found  that  the  canal  boat  was  subject  to 
the  orders  of  the  tug  boat,  having  her  in  tow,  and  the 
captain  of  the  tug  boat  omitted  proper  precautions,  such 
as  directing  and  insisting  upon  a  light  being  put  on  the 
canal  boat,  then  upon  that  fact  alone  the  plaintiff  was 
entitled  to  a  verdict.  This  seems  to  me  to  have  been 
erroneous.  The  captain  of  the  tug  boat  may  well  be 
deemed  to  have  the  general  control  of  the  boats  which 
he  is  employed  to  tow,  and  for  certain  purposes  he  may 
well  be  said  to  be  captain  of  the  whole  flotilla,  and  each 
canal  boat  may  be  subject,  for  such  purpose,  to  the  or- 
ders of  the  captain  of  the  tug  boat,  but  it  would  not 
follow  that  this  fact  relieved  the  master  of  the  canal 
boat  from  all  his  obligations  and  duties  in  the  care  and 
management  of  his  boat.  His  position  as  captain  of  the 
canal  boat  continued,  with  the  obligation  to  use  care  and 
caution  and  all  reasonable  exertions  to  protect  his  prop- 
erty, subordinate  only  to  the  general  control  of  the  cap- 
tain of  the  towing  boat.  His  obedience  of  specific  orders 
from  the  latter,  in  the  matter  of  navigating  the  boat, 
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might  relieve  him  from  the  charge  of  negligence,  al- 
though the  giving  of  such  orders  by  the  captain  of  the 
tug  boat  might  be  held  to  be  negligence  in  him ;  but  the 
disobedience,  or  refusal,  or  neglect  to  obey  such  orders 
might  be  negligence  which  would  subject  the  canal  bgat 
alone  to  the  consequence  of  injuries  to  itself^  resulting 
therefrom.  In  this  case,  therefore,  if  we  assume  that 
the  plaintiff's  property  is  to  be  held  responsible  for  the 
negligence  of  the  carrier,  it  was  not  sufficient  to  stop 
with  the  question  whether  the  captain  of  the  tug  boat 
had  the  right  to  give  and  enforce  orders  in  respect  to 
the  keeping  out  lights,  but  the  instruction  to  the  jury 
should  have  embraced  an  inquiry  whether,  if  orders 
were  given,  they  were  not  negligently  disobeyed,  or  if  not 
given,  whether  a  due  care  and  caution  to  protect  his  own 
property  should  not,  under  all  the  circumstances,  have 
required  the  captain  to  put  out  a  light  without  any  ex- 
plicit orders. 

I  think  the  jury  on  this  subject  were  restricted  to  an 
inquiry  altogether  too  narrow ;  and  I  am  unable  to  see 
with  certainty  that  this  restriction  did  not  lead  to  the 
result  of  which  the  appellant  complains. 

It  may  well  be  that  upon  a  new  trial  the  plaintiff  will 
be  entitled  to  a  verdict  as  a  matter  of  law,  on  the  ground 
that  the  corn  of  the  plaintiff' s  assignor  was  destroyed  by 
the  concurrent  negligence  of  two  parties,  to  which  neg- 
ligence his  property  made  no  contribution ;  but  the  case 
has  not  been  presented  below  with  a  view  to  that  ques- 
tion, as  it  may  be  upon  another  trial. 

I  think  the  judgment  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

Judgment  accordingly. 

[First  DxPAaTMXNT,  Qknxkal  Txem,  at  New  York»  March,  1873.    Ingrahcan 
and  Davi»f  Justices.] 
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Where  the  subscription  to  a  will  was  not  made  by  the  testatrix  in  the  pres- 
ence of  the  attesting  witnesses,  nor  of  either  of  them ;  neither  was  it  ac- 
knowledged by  her  to  them,  or  either  of  them ;  and  to  one  of  the  attesting 
witnesses  there  was  no  declaration  by  the  testatrix,  or  any  one  in  her  pres- 
ence, that  the  instrament  was  her  will ;  Held  that  the  requirements  of  the 
statate  in  respect  to  execution  were  neither  formally  nor  substantially  com- 
plied with ;  and  hence  the  will  was  erroneously  admitted  to  probate. 

THIS  is  an  appeal  from  a  decree  of  the  surrogate  of 
Columbia  county  admitting  the  will  of  Electa  Bell, 
deceased,  to  probate.  The  decree  bears  date  the  37th 
day  of  December,  1872. 

It  was  insisted  by  the  appellant,  on  the  hearing  before 
the  surrogate,  that  the  evidence  failed  to  show  a  com- 
pliance with  the  provisions  of  the  statute  necessary  to  a 
due  execution  of  the  will  by  the  testatrix,  and  that  the 
same  was  improperly  admitted  to  probate  by  the  sur- 
rogate. 

A.  Pondy  for  the  appellant. 

I.  The  statutory  requirements  in  respect  to  the  execu- 
tion of  a  will  are  specified  in  the  statute.  (2  H.  S.  63, 
64,  JBdm.  ed.) 

II.  The  evidence  in  this  case  wholly  fails  to  show  a 
compliance  with  either  one  of  the  statutory  require- 
ments. 1.  The  proof  did  not  show  that  the  will  was 
subscribed  by  the  testatrix,  within  the  meaning  of  the 
statute,  {a.)  In  order  to  the  due  proof  of  the  execution 
of  the  will,  the  evidence  should  aflBrmatively  establish 
the  fact  that  it  was  subscribed  by  the  testatrix  before  it 
was  signed  by  the  witnesses  who  attested  its  execution. 
{Jackson  v.  Jackson,  39  N.  T.  153,  161-163.)  (J.)  The 
testimony  entirely  fails  to  show  when  the  testatrix  signed 
the  will,  or  that  she  signed  it  before  the  witnesses  did. 
The  evidence  as  to  when  the  testatrix  signed  her  name 
to  the  will  fails  to  show  affirmatively  that  it  was  signed 
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by  her  before  the  witnesses  signed  the  will ;  and  hence 
is  insnfOicient  to  warrant  its  admission  to  probate,  inas- 
much as  the  harden  of  proving  affirmatively  that  all  the 
requirements  of  the  statute  have  been  complied  with, 
rests  on  the  party  offering  the  will  for  probate.  {Lewis 
V.  LetinSj  1  Kern.  220.  Chaffee  v.  Baptist  Miss,  Con., 
10  Paige^  86.)  2.  The  testatrix  neither  subscribed  the 
will  in  the  presence  of  each  of  the  attesting  witnesses, 
nor  acknowledged  that  it  was  so  made,  to  each  of  them, 
as  expressly  required  by  the  statute.  On  the  contrary, 
the  evidence  actually  disproved  the  occurrence  of  either 
of  these  circumstances.  {Lewis  v.  LetoiSy  1  Kern.  220 ; 
S.  a,  13  Barb.  17.  Kurd  v.  Mootrie,  ZBra^.  322,  329. 
Wilson  V.  Better icJcy  2  id.  427,  431.  Expa/rte  Beers,  Id. 
163.  Bagley  v.  BZacTcman^  2  Lans.  41.)  3.  The  testa- 
trix did  not,  either  at  the  time  of  making  her  subscrip- 
tion to  the  will,  or  of  acknowledging  the  same,  (which  she 
never  made,)  ^^  declare  the  instrument  to  be  her  last  will 
and  testament,"  as  required  by  the  statute.  The  evi- 
dence utterly  fails  to  show  the  testatrix  declared  ^Hhe 
instrument  to  be  her  last  will  and  testament ;"  and  the 
failure  is  fatal  to  the  proof  of  the  will.  {Lewis  v.  LewiSy 
1  Kern.  222.  Burritt  v.  SiUimany  16  Barb.  198.  jRemr- 
sen  V.  Brinckerhoffy  26  Wend,  325.  Ex  parts  BeerSy  2 
Bradf.  164.  Wilson  y.  Hettericky  Id.  427.  Abbey  v. 
Chrisiyy  49  Barb.  276.  Bagley  v.  Blackmany  2  Lans. 
41.)  4.  The  witnesses  did  not  sign  the  will  "at  the  re- 
quest of  the  testatrix."  Whatever  request  was  made  at 
all,  was  made  by  Saxton  to  the  witness  Wright,  in  the  pres- 
ence of  Mrs.  Bell ;  but  there  is  no  evidence  that  she  either 
heard  or  concurred  in  it,  otherwise  than  as  the  inference 
may  be  deduced  from  the  occasion,  and  from  what  Sax- 
ton  had  previously  told  the  witness,  when  he  requested 
him  to  come  to  be  a  witness  to  the  execution  of  the  will. 
But  that  was  not  sufficient,  as  to  him  even ;  and  as  to 
Canfield,  the  evidence  is  still  weaker.  Indeed,  there 
was  no  request  at  all  to  him  in  the  presence  of  the  testa- 
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trix.  The  evidence,  therefore,  wholly  fails,  within  any 
of  the  cases,  to  show  any  request  by  the  testatrix  to  the 
witnesses  that  they  should  attest  the  execution  of  the 
will,  such  as  the  statute  required.  {See  cases  dbo^e  cited.) 
III.  If  it  be  claimed  that  the  attestation  clause  to  the 
will  furnishes  any  evidence  at  all  to  sustain  the  probate 
of  it,  we  answer,  1.  That  clause  is  no  evidence  at  all, 
unless  one  or  all  the  witnesses  to  the  execution  of  the 
will  are  dead ;  in  which  case  that  clause  may  supply  the 
lack  of  evidence  occasioned  thereby.  2.  But  in  this 
case  the  attesting  witnesses  are  both  alive,  and  swear  that 
they  did  not  read  the  attestation  clause,  or  hear  it  read ; 
nor  did  they  know  its  contents ;  and,  besides,  it  is  flatly 
contradicted  by  both.  It  can,  therefore,  have  no  weight 
as  evidence  in  the  c^se.  {Chaffee  v.  Miss.  Con.j  10 
Paigey  86.)  The  result  is,  the  decree  of  the  surrogate 
admitting  the  will  to  probate  should  be  reversed ;  and 
inasmuch  as  it  is  manifest  that  all  the  evidence  is  now 
in  the  case  bearing  on  the  question  of  the  due  execution 
of  the  will,  and  that  it  is  palpably  insufficient  to  prove 
it,  the  surrogate  should  be  directed  to  enter  a  decree  or 
order  denying  probate  of  the  will;  and  the  appellant 
should  be  allowed  her  costs  on  this  appeal,  to  be  paid 
out  of  the  estate. 

John  Cadman^  for  the  respondents. 

I.  The  statute  prescribing  the  formalities  to  be  ob- 
served in  the  execution  of  wills  should  be  construed  so 
as  to  secure  the  purposes  of  its  enactment,  and  prevent 
the  evils  it  was  designed  to  remedy. 

A  construction  should  be  avoided  which  will  make 
the  statute  a  snare  instead  of  a  protection.  {Oilbert  v. 
KnoXy  62  iT.  T.  126. )  Nothing  can  be  better  established 
by  evidence  than  that  the  testatrix  in  this  case,  1st.  De- 
sired to  make  a  will.  2d.  That  she  desired  to  make  it 
precisely  as  this  will  was  made.  3d.  That  she  took  ex- 
traordinary precautions  to    see  that  this    instrument 
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should  be  drawn  exactly  as  it  was  drawn,  and  exactly 
in  accordance  with  her  wishes.  4th.  That  she  intended 
to  execate  it  as  her  will.  6th.  That  she  believed  she 
had  done  so,  and  lived  and  died  in  the  fall  belief  that 
she  had  executed  a  valid  will. 

II.  The  paper  thus  executed  by  the  testatrix  is  in  the 
form  of  a  will,  and  declares  itself  to  be  her  last  will  and 
testament,  and  she  had  taken  extraordinary  precaution 
to  examine  it.  ^^  But  the  fact  that  the  testator  was  fully 
apprised  of  the  testamentary  character  of  the  instru- 
ment he  signed,  may  be  considered  in  aid  of  ^proof  tend- 
ing to  establish  a  publication."  {Oilbert  v.  Knox^ 
above  cited.) 

III.  The  execution  of  this  will  was  a  substantial  com- 
pliance  with  the  statute.  {Moor.e  v.  Maore^  2  Bradf. 
261.  HutcMngs  v.  CochraTie^  id.  296.  Yaughan  v. 
Burfordy  3  id.  78.  Carle  v.  UnderhiUy  Id.  101.  Tuni- 
son  V.  Tunison,  4  id.  138.  Ghilman  v.  Oilman^  1  Rec(f. 
354.  Will  of  Harder^  1  Tucker^  4SiQ.  Hunn  v.  Ca^e^ 
1  Reclf.  307.  Peck  v.  Cary,  27  N.  T.  9.)  1.  A  will 
must  be  subscribed  by  the  testator  at  the  end.  This 
was  done.  2.  Such  subscription  must  be  made  by  the 
testator  in  the  presence  of  each  of  the  attesting  wit- 
nesses, or  be  acknowledged  by  him  to  have  been  so 
made  to  each  of  the  attesting  witnesses.  This,  provision 
was  substantially  complied  with.  These  witnesses  were 
requested,  by  the  direction  of  the  testatrix,  to  come  there 
and  witness  her  will.  The  will  must  have  been  signed 
by  the  testatrix  about  the  time  this  request  was  made. 
The  will  lay  upon  the  table  evidently  with  her  signature 
attached,  and  although  the  witnesses  do  not  remember 
having  seen  her  signature,  it  was  evidently  there,  and 
might  have  been  seen  by  them.  They  were  told  in  her 
presence  that  this  was  her  will,  and  requested  to  sign 
their  names  and  places  of  residence.  The  parties  were 
all  together  for  tliis  purpose  and  no  other,  and  which 
had  been  sufficiently  expressed  to  be  understood  by  all 
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of  them,  and  all  was  done  at  the  request  of  the  testatrix 
for  the  expressed  purpose  of  executing  her  will.    Had 
this  instrument  been  a  deed,  and  the  testatrix  still  liv- 
ing, she  would  have  been  unquestionably  bound  by  this 
transaction,  upon  the  same  proof  found  in  this  case. 
And  if  it  be  said  that  a  will  requires  more  and  different 
proof  than  a  deed  to  establish  it — granted.    But  upon 
this  point  of  signing  or  acknowledging  the  signature, 
the  only  difference  that  can  exist  is  that  the  will  requires 
two  witnesses,  which  we  have  in  this  case.     She  took 
the  will  away  with  her  after  it  had  been  executed,  with- 
out objection  or  comment.    (See  HvtcMngs  v.  Cochrane^ 
2  Bradf.  205. )    The  attestation  clause,  which  was  signed 
by  the  witnesses  at  the  time,  declares  that  it  was  signed, 
sealed  and  published  by  the  testatiux  in  their  presence. 
This  is  proof  that,  under  all  the  circumstances,  should 
have  weight  in  this  case,  and  should  not  be  defeated  by 
a  simple  want  of  recollection  on  the  part  of  the  wit- 
nesses, when  one  of  them  declares  that  he  had  forgotten 
all  about  it,  and  when  told  that  he  had  signed  Mrs. 
Bell's  will,  denied  it,  and  the  other  that  "his  recollec- 
tion of  the  whole  transaction  is  quite  indistinct.    Testa- 
trix might  have  acknowledged  the  instrument  as  her 
will  in  my  presence  and  I  forgotten  it."    (Orser  v.  Or- 
ser,  24  JT.   T.  51;  and  see  Peck  v.  Cary^  27  JT.    T. 
24,  25.)    3.  "The  testator,  at  the  time  of  making  such 
subscription,  or  at  the  time  of  acknowledging  the  same, 
shall  declare  the  instrument  so  subscribed  to  be  his  last 
win  and  testament."     (a.)  She  had  it  drawn  as  her  will. 
{b.)  She  appeared  satisfied  with  the  will,  and  asked  the 
scrivener  to  get  some  witnesses.     He  told  her  how  to 
execute  a  will,  and  she  said  she  understood  it.     (c.)  Sax- 
ton  picked  up  the  paper  and  said  "this  is  Mrs.  Bell's 
will,"  and  requested  the  witness  to  put  his  name  and 
place  of  residence.     When  Canfield  came  in,  the  witness 
Wright  asked  l^im  if  he  was  a  witness,  and  he  said 
"yes."     Then  Saxton  showed  him  this  will  and  re- 
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quested  him  to  sign,  (d.)  The  statements  contained  in 
the  instrument  itself,  and  in  the  attestation  clause,  with 
the  fact  the  testatrix  was  fully  aware  of  its  contents, 
and  took  it  into  her  possession  after  it  was  executed, 
amount  to  an  unequivocal  declaration  on  her  part,  of 
the  character  of  the  instrument,  and  cannot  fail  to  be  as 
satisfactory  to  the  mind  as  any  formal  declaration.  The 
authorities  already  cited  sufficiently  establish  that  this 
is  a  sufficient  declaration,  {e.)  ^^  There  shall  be  at  least 
two  attesting  witnesses,  each  of  whom  shall  sign  his 
name  as  a  witness  at  the  end  of  the  will,  at  the  request 
of  the  testator. ''  The  facts  and  authorities  already 
cited  amply  establish  that  this  condition  was  sufficiently 
complied  mth. 

lY.  The  surrogate  having  found  in  favor  of  the  due 
execution  of  the  will  upon  all  the  &cts  presented  to 
him,  his  decision  should  not  be  reversed  on  a  question 
of  the  weight  of  evidence. 

Bp  the  Courts  Parker,  P.  J.  We  think  the  evidence 
of  the  execution  and  publication  of  the  will  fails  to  come 
up  to  the  requirement  of  the  statute.  Neither  of  the 
subscribing  witnesses  saw  the  testatrix  sign  it,  and  to 
neither  of  them  did  she  acknowledge  that  she  had  signed 
it.  And  neither  of  them  saw  her  name  upon  the  instru- 
ment. Wright,  one  of  the  subscribing  witnesses,  testi- 
fied that  Saxton,  who  drew  the  will,  and  called  him  as 
a  witness,  said  to  him,  in  the  presence  of  the  testatrix, 
holding  out  to  him  a  paper,  so  folded  that  he  could  not 
see  the  place  where  her  signature  now  appears,  ''that 
is  Mrs.  Bell's  will ;"  *'  he  requested  me  to  put  my  name 
there,  and  place  of  residence."  The  testatrix,  so  far  as 
he  recollects,  said  nothing,  and  in  no  way  intimated  her 
assent  to  what  was  said  by  Saxton.  The  other  witness 
was  also  called  in  by  Saxton,  and  came  in  as  Wright 
was  going  out.  He  testified,  ''Mr.  Saxton  showed  this 
will,  and  requested  me  to  sign  it ;  think  that  was  all 
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that  was  said  or  done.  I  signed  it.  He  did  not  say 
what  it  was.  Think  Mrs.  Bell  did  not  say  anything. 
Mr.  Saxton  had  told  me  before  I  came  down  stairs  from 
my  office,  that  he  wanted  me  to  come  and  witness  Mrs. 
Bell's  will.  Did  not  read  the  clause  over  my  signature. 
Did  not  hear  it  read ;  had  no  knowledge  what  it  con- 
taiaed,  more  than  what  Saxton  said  before  I  came  down 
stairs.  Think  I  Heard  nothing  said  by  Mrs.  Bell,  or  any 
one  in  her  presence,  cAont  Us  being  a  vnll.  Don't  re- 
member that  Mrs.  Bell  said  or  did  anything  while  I  was 
there ;  she  sat  on  a  sofa,  when  I  signed  the  will — nodded 
her  head  or  saluted  me  when  I  went  in.  Think  Saxton 
said,  *  here's  the  document;  sign  your  name  and  resi- 
dence.' Mrs.  Bell  did  not  sign  her  name  to  the  will 
while  I  was  there ;  can't  say  that  her  name  was  signed 
to  it  when  I  was  there ;  never  saw  her  signature  to  the 
will  before  to-day ;  nothing  said  to  her  about  her  sign- 
ing it;  don't  remember  anything  said  or  done  by  any 
one,  at  this  time,  except  what  I  have  related."  Both 
of  these  witnesses  say  that  the  testatrix  might  have  ac- 
knowledged the  instrument  as  her  will,  and  they  forgot- 
ten it,  but  have  no  recollection  that  she  did. 

Mr.  Saxton,  who  drew  the  will,  was  examined  as  a 
witness,  and  does  not  remember  that  he  was  present 
when  it  was  executed ;  did  not  see  the  testatrix  sign  it, 
and  only  knows  that  her  name  was  signed  to  it  when 
she  took  it  away  from  his  office,  when  it  was  executed. 

The  will  was  not  executed  in  the  manner  required  by 
the  statute.  The  subscription  by  the  testatrix  was  not 
made  in  the  presence  of  the  attesting  witnesses,  nor  of 
either  of  them,  neither  was  it  acknowledged  by  her  to 
them,  or  either  of  them :  and  to  one  of  the  attesting  wit- 
nesses there  was  no  declaration  by  the  testatrix,  or  any 
one  in  her  presence,  that  the  instrument  was  her  will. 
These  requirements  of  the  statute  were  neither  formally 
nor  substantially  complied  with ;  and  hence  the  will 
was  erroneously  admitted  to  probate. 
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The  decree  of  the  surrogate  must  be  reversed  with 
costs,  to  be  paid  out  of  the  estate. 

[TentD  DxPARTXEirr,  Genual  Tbbm,  at  Albany,  June  8,  1878.    Parker, 
Boardman  and  J,  Fatter,  Justices.] 
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JoHK  E.  Dunham  vs.  Daniel  W.  CJounteyman, 

impleaded,  &c. 

When  there  is  an  agreement  between  the  holder  of  a  note  and  the  makers, 
without  the  consent  of  a  surety,  to  extend  the  time  of  payment,  the  law  does 
not  stop  to  inquire  whether  the  result  of  the  extension  is  Injurious  to  the 
surety,  but  absolutely  discharges  him. 

A  note  for  $812,  executed  by  P.  C.  and  S.  C.  and  by  D.  C.  as  surety,  bttng  over- 
due and  unpaid,  P.  0.  A  S.  C.  on  the  16th  of  December,  1872,  made  an 
agreement  in  writing,  with  the  holder,  by  which  they  agreed  to  pay,  within 
sixty  days,  1 170  to  apply  on  said  note;  the  balance  to  be  paid  January  I, 
1874.  The  holder,  on  his  part,  agreed  to  all  the  stipulations  of  this  agree- 
ment. HM  that  the  efifect  of  this  agreement  was  to  ext^id  the  time  for  pay- 
•  ment  of  the  note;  and  that,  such  agreement  being  executed  without  the 
knowledge  or  consent^  or  subsequent  assent,  of  D.  C,  the  surety,  he  was 
thereby  discharged  from  liability  upon  the  note. 

The  agreement  recited  a  seal,  and  opposite  to  each  signature  a  seal  was  at- 
tached. Mdd  that  the  seal  imported  a  consideration,  and  was  concluslTe 
evidence  thereof. 

The  statute  (2  R  S.  428,  §  77,  £dm,  ed.)  does  not  apply  and  change  this  rule 
of  the  common  law,  where  the  action  Is  not  upon  a  sealed  instrument,  but 
upon  an  ordinary  promissory  note  not  sealed. 

THE  plaintiff  brought  this  action  upon  a  promissory 
note,  set  out  in  the  complaint,  which,  by  its  terms, 
was  overdue  at  the  commencement  of  the  action,  and  was 
executed  by  the  defendants  Peter  and  Silas  Countryman, 
and  by  the  defendant  Daniel  Countryman  as  surety. 

On  the  16th  day  of  December,  1872,  the  plaintiff,  then 
being  the  holder  of  the  note,  made  an  agreement  with 
two  of  the  makers,  in  the  following  words,  viz :  "  Articles 
of  agreement  made  and  entered  into  this  16th  day  of 
Dec.  1872,  by  and  between  Peter  Countryman  and  Silas 
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Countryman,  of  Lee,  Oneida  county  and  state  of  New 
York,  of  the  first  part,  and  John  E.  Dunham  of 
Rome,  Oneida  county  and  state  of  New  York,  o^  the 
second  part,  witnesseth :  The  parties  of  the  first  part 
agree  to  pay  within  sixty  days  from  the  date  of  this 
contracty  one  hundred  and  seventy  dollars,  to  apply  on 
a  note  signed  by  me  jointly  with  Peter  and  Daniel 
Countryman  and  becoming  due  April  10,  1865,  amount 
of  said  note  $312.  The  balance  to  be  paid  on  January  1st, 
1874.  TJie  party  of  the  second  part  agrees  to  aU  the 
stipulations  in  the  foregoing  contract;  it  is  further 
agreed  that  this  contract  shall  apply  to  and  bind  the 
heirs  and  executors,  administrators  and  assigns  of  the 
respective  parties.  In  testimony  whereof  we  have  here- 
unto set  our  hands  and  seals  the  day  and  year  first 
above  written. 

(Signed)        Peter  Countryman  [l.  s.] 

Silas  Countryman  [l.  s.] 
John  E.  Dunham."  [l.  s.] 
The  note  was  given  to  the  plaintiff  for  a  piece  of  land 
sold  to  Peter  Countryman,  and  his  sons  became  his 
sureties  upon  the  note.  At  the  close  of  the  evidence,  a 
jury  was  waived,  and  the  questions  reserved  for  con- 
sideration. 

BrovmeU  &  SayUs^  for  the  plaintiff. 

/.  T.  Bpriggs  and  E,  L.  SteGens^  for  the  defendant 
Daniel  Countryman. 

Habbin,  J.  The  proofs  taken  upon  the  trial  bring 
home  to  the  plaintiff  notice  that  the  defendant  Daniel 
Countryman  was  surety  upon  the  note,  and  as  such 
surety,  became  one  of  the  makers  thereof ;  and  the 
plaintiff  having  such  notice,  the  defendant  Daniel  is  en- 
titled to  have  the  well  settled  principles  of  l^w  in  respect 
to  sureties  applied,  in  determining  his  rights  and  lia- 
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bility  as  surety.    {Fell  on  Surety,  228.    Oriffiih  v.  Beed^ 
21  Wend.  503.) 

Two  questions  arise  in  respect  to  the  agreement  or 
contract  of  December  16,  1872,  made  between  the  plain- 
tiff and  Peter  and  Silas  Countryman. 

There  is  no  proof  to  indicate  that  the  defendant  Dan- 
iel ever  knew  of  that  agreement,  until  long  after  its 
execution ;  and  no  evidence  is  given  to  show  that  he 
ever  assented  to  its  provisions. 

First  The  plaintiff  insists  that  the  agreement  does 
not^  in  terms,  extend  the  time  of  payment  of  the  note. 

Full  effect,  by  the  proper  rules  of  construction,  must 
be  given  to  all  the  parts  of  the  agreement.  At  the  out- 
set it  is  called  an  ^'agreement,"  and  in  the  body,  it  is 
called  ^^  a  coTUractJ*^  Peter  and  Silas  agree  to  pay  $170 
"within  sixty  days  from  the  date  of  this  conJbrcust^^^  to 
apply  on  the  note;  and  then  it  is  further  agreed  on 
their  part,  as  to  the  time  of  payment  of  the  note,  in 
these  words,  to  wit,  *'  the  balance  to  he  paid  on  January 
1st,  1874."  Bearing  in  mind  that  the  note  wa«  then 
overdue,  and  that  the  whole  "contract"  relates  to  the 
time  of  payment,  the  words  gain  clear  and  additional 
significance.  Their  agreement  to  pay  is  based  upon  a 
full  knowledge  that  the  note  was  then  overdue,  and 
that  the  time  of  payment  was  being  fixed  by  the  "  arti- 
cles of  agreement."  In  this  connection  it  is  evident 
that  the  words  "  the  balance  to  be  paid  January  1, 1874," 
are  used  to  limit  and  fix  the  final  payment.  Then  fol- 
low the  very  pointed  words  in  behalf  of  the  holder  of 
the  note,  words  used  by  him,  evidently,  to  indicate  his 
assent  to  the  "time  of  payment"  as  fixed  and  settled 
upon  by  the  additional  provisions  of  the  contract. 

Why  insert  "the  party  of  the  second  part  agrees  to 
aU  the  stipulations  in  the  foregoing  contract" — ^unless 
for  the  purpose  of  obliging  the  holdeif  to  abide  by,  and 
observe,  on  ^is  part,  that  part  of  the  agreement  changing 
"the  time  of  payment"  of  the  note  then  overdue.    Sup- 
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pose  that  the  note  had  been  payable,  by  its  terms,  in 
Rome,  and  the  parties  had,  by  similar  language,  stipu- 
lated that  $170  should  be  paid  in  Utica,  and  the  ^'bal- 
ance to  be  paid"  in  Syracuse;  could  there  be  any 
doubt  the  makers  would  be  bound  to  pay  in  the  places 
named,  and  the  holder  bound  to  receive  payment  in  the 
places  thus  fixed  and  settled  upon  ?  That  would  have 
been  an  agreement,  as  to  place  of  payment,  clear  and 
c^^n,  binding  upon  both  parties. 

This  one  relates  to  time^  and  manifestly  was  intended 
to  fix  anew  the  times  of  payment;  and  unless  held 
obligatory  upon  the  holder  of  the  note,  the  words  "the 
party  of  the  second  part  agrees  to  all  the  stipulations 
in  the  foregoing  contract"  must  be  disregarded,  and  held 
nugatory.  The  object  of  their  insertion  manifestly  was 
to  obligate  the  holder  to  assent  to,  to  agree  to  the  times 
of  payment  of  the  note  theretofore  stated  in  the  "con- 
tract" or  "agreement." 

The  fair  intent  and  meaning  of  the  parties  to  the 
agreement  must  govern.  (6  Ihier^  294t.  Place  v.  J/b- 
IlmiTiy  38  N.  T.  96.    Smith  v.  Tcnonsend,  25  id.  479.) 

There  being  an  agreement  to  extend  found  upon  the 
face  of  the  paper,  the  law  does  not  stop  to  inquire 
whether  the  result  of  the  extension  was  injurious  to  the 
surety,  but  absolutely  discharges  him.  {Huffman  v. 
Huiberty  13  WeTid.  377.  Blydenhurgh  v.  Bingham^  38 
N.  T.  371.) 

Secondlp.  It  is  insisted  by  the  learned  counsel  of  the 
plaintiff  that  the  agreement  is  without  consideration. 

It  recites  a  seal,  and  opposite  to  each  signature  a  seal 
is  attached.  The  seal  imports  a  consideration,  and  is 
conclusive  evidence  thereof. 

Section  77  of  the  Bevised  Statutes  (2  B.  8.  423,  J3dm. 
ed.)  does  not  apply  and  change  this  rule  of  the  common 
law.  That  section  declares :  "In  every  action  upon  a 
sealed  instrument,  and  where  a  set-off  is  founded  upon 
any  sealed  instrument,  the  seat  thereof  shall  only  be 
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presumptive  evidence  of  a  sufficient  consideration,  which 
may  be  rebrdted  in  the  same  manner  and  to  the  same 
effect  as  if  snch  instrument  were  not  sealed." 

This  a<;tion  is  not  founded  upon  a  sealed  instrument : 
it  is  founded  upon  an  ordinary  promissory  note,  not 
sealed.  There  is  no  set-off,  here,  founded  upon  a  sealed 
instrument.  Full  effect  must  be  given  to  the  seal ;  and 
it  is  conclusive  evidence  of  a  consideration.  (Calkins  v. 
Long^  22  Barh.  97.  OiUeland  v.  Failing^  6  DeniOj  30p. 
Wilson  V.  The  Baptist  EducaMon  Society^  10  Barh. 
308.    Parmelee  v.  Thompson^  46  N.  T.  68.) 

Judgment  is  ordered  for  the  defendant  Daniel  @oan* 
tryman,  with  costs. 

[Onbzda  CncuiT  and  Special  Term,  June  9, 1878.   Sardin,  Jnatioe.] 


Alston  vs.  Conger  et  al. 

The  condition  of  a  bond  of  indemnity,  given  to  the  eheriif,  on  ezecntion,  was, 
that  if  the  obligors  should  save,  keep  hannlees  and  indemnify  sud  Afiriff 
"  from  all  harm,  Ac,  that  may  at  any  time  arise,  as  well  for  levying  and  mak- 
ing sale,  under  and  by  virtue  of  such  execution  of  all  or  any  goods  which  he 
or  they  may  judge  to  belong  to  '*  the  judgment  debtor,  Ac,  Ac  Hdi  that 
the  condition  was  not  to  save  the  sheriff  harmless  from  any  levy  he  might 
ihereafler  make,  but  from  any  levy  under  the  execution  described.  And  that 
condition  was  broken  when  the  sheriff  was  left  to  pay  a  judgment  recovered 
against  him  by  the  owner  of  the  goods. 

Heldy  abo,  that  the  fact  that  the  levy  was  made  before  the  bond  was  given  did 
not  afiect  the  question.  That  a  previous  levy  was  equally  within  the  condi- 
tion of  the  bond. 

Where  a  surplus  of  property  levied  on  and  not  sold  by  the  sheriff,  iq>on  the 
execution,  remains  in  his  hands,  or  has  been  disposed  of  by  him,  title  to  that 
property  becomes  vested  in  the  sheriff  upon  payment  of  a  judgment  recov- 
ered against  him,  therefor,  by  the  owner ;  and  upon  payment,  by  the  obli- 
gors  in  a  bond  of  indemnity  to  the  sheriff,  of  a  judgment  recovered  thereon, 
against  them  by  the  sheriff,  they  will  be  entitled  to  a^Mroportionate  share  of 
such  property,  or  to  on  account  of  the  preceeds. 

It  is  the  duty  of  the  sheriff  to  levy  on  property  sufficient  to  satisfy  the  execa- 
tion  ;  but  it  cannot  be  required  of  him  tliat  he  predict,  with  unfailing  accu- 
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moj,  the  exaet  proceeds  of  a  sale  at  anctioD.  All  that  can  be  claimed  is 
that  he  thoald  act  with  good  judgment,  and  in  good  faith  for  the  best  inter- 
eet  of  his  principal,  the  execution  creditor. 

APPEAL,  by  the  defendants,  from  a  judgment  en- 
tered at  a  special  term. 

The  action  was  upon  a  bond  of  indemnity,  executed 
by  the  defendants  to  the  plaintiff,  as  sheriff,  upon  an 
execution  against  property,  in  his  hands  for  collection. 

The  sheriff  had  levied  upon  property,  under  the  exe- 
cution, before  the  bond  was  given.  And  an  action 
having  been  brought  against  him,  for  such  levy,  by  a 
third  perBon«*-one  Muggins--claiming  to  be  the  owner 
of  the  property,  a  judgment  watt  recovered  therein, 
against  the  sheriff.  Having  paid  that  judgment,  the 
sheriff  brought  this  action,  upon  the  bond  of  indemnity, 
and  recovered  a  judgment,  at  the  special  term. 

By  the  Oaurtj  Pratt,  J.  The  condition  of  the  bond 
was  ^'  that  if  the  above  bounden  C.  W.  Conger  and  C.  W. 
Baker  shall  well  and  truly  save,  keep  harmless  and  in- 
demnify the  said  Moses  Alston  from  all  harm,  &c.,  that 
may  at  any  time  arise,  as  well  for  levying  and  making 
sale,  under  and  by  virtue  of  such  execution,  of  all  or 
any  goods  which  he  or  they  may  judge  to  belong  to 
said  Albert  H.  Wright,  Ac.,  &c." 

It  is  not  to  save  him  harmless  from  any  levy  he  may 
thereqfter  make,  but  from  any  levy  under  the  execution 
described.  That  condition  was  broken  when  the  sheriff 
was  left  to  pay  the  judgment  recovered  against  him  by 
the  owner  of  the  goods: 

The  fact  that  the  levy  was  made  before  the  bond  was 
given  does  not  affect  the  question.  A  previous  levy  is 
equally  within  the  condition  of  the  bgnd. 

It  may  be  conceded,  that  the  bond  will  not  avail  the 
sheriff  for  any  acts  that  would  be  illegal  had  the  prop- 
erty belonged  to  the  judgment  debtor.  But  there  is  no 
evidence  of  any  such  act.    The  suit  was  not  for  an  ex- 
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cessive  levy.  It  was  not  bronght  by  the  judgment 
debtor,  and  the  recovery  was  based  on  the  very  fact  the 
bond  was  required  to  guard  against,  the  property  being 
owned  by  Muggins. 

Nor  was  there  any  proof  of  an  excessive  levy.  It  was 
the  sheriflPs  duty  to  levy  on  property  sufficient  to  pay 
the  execution.  To  have  done  less,  would  have  made 
him  liable  to  the  execution  creditor.  It  cannot  be  made 
a  subject  of  complaint  by  the  creditor,  that  some  prop- 
erty remains,  after  satisfaction  of  the  execution. 

It  cannot  be  required  of  a  sheriff  that  he  predict  with 
unfailing  accuracy  the  exact  proceeds  of  a  sale  at  auc- 
tion. All  that  can  b6  claimed  is,  that  the  sheriff  should 
act  with  good  judgment  and  in  good  faith,  for  the  best 
interest  of  his  principal,  the  execution  creditor. 

There  is  no  reason  to  doubt  that  he  so  acted  in  this 
case.  Had  the  property  belonged  to  the  judgment 
debtor,  as  there  was  every  reason  to  suppose,  the  exe- 
cution creditor  would  have  had  the  benefit  of  the  levy. 
Belonging  to  a  third  party,  the  execution  creditor,  for 
whose  benefit  the  risk  was  taken,  must  bear  the  loss. 

On  the  argument  it  was  assumed  that  the  surplus  of 
undisposed  of  property  was  still  in  the  sheriff's  hands 
or  had  been  disposed  of  by  him.  If  so,  title  to  that 
property  became  vested  in  the  sheriff  upon  payment  of 
the  judgment  recovered  against  him;  and  upon  pay- 
ment by  defendants  of  the  judgment  in  this  action  they 
will  be  entitled  to  a  proportionate  share  of  the  property, 
or  an  account  of  the  proceeds. 

*  Judgment  affirmed. 

[Kings  GDnaAL  Term,  February   14,   1870.    J.  F,  Barwird^   Toppm  and 
FraUt  Jostioee.] 
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G.  4  Son,  H.  A  B.  and  McK  entered  into  a  contract^  with  each  other,  for  the 
purchase  of  a  quantity  of  malt,  for  $18,871.68.  McE.  paid  his  one-third; 
but  neither  of  the  other  parties  could  pay  for  their  shares,  and  G.  proposed 
to  use  the  note  of  H.  db  B.  to  raise  the  money  for  that  purpose.  They  ac- 
cordingly g^ve  their  note  to  G.  for  $8,864,  and  he  got  the  note  discounted, 
and  with  the  proceeds  paid  for  the  malt 

EM,  1.  That  the  note  being  used  for  the  joint  benefit  of  G.  A  H.  and  B.,  it 
became  a  liability  to  be  borne  jointly  by  them,  in  equal  proportions. 

2.  That  as  this  was  not  a  matter  relating  to  the  affairs  of  the  whole  partner- 
ship, but  simply  to  transactions  between  two  of  the  partners,  the  rule  that 
prerenta  one  partner  from  suing  another  for  matters  connected  with  the 
firm,  did  not  i^ply. 

When  tiie  note  for  $8,864  was  about  to  mature,  H.  4  B.  told  G.  they  could 
not  pay  it,  and  wanted  assistance,  and  thereupon  G.  agreed  to  advance  them 
money  on  notes  to  be  furnished.  On  receiving  from  H.  <fc  B.  $8,000,  in  four 
notes,  G.  advanced  them  $6,000,  and  with  this  sum  and  $2,864  of  their  own 
money,  H.  A  B.  took  up  their  first  note. 

SeH  1.  That  the  effect  of  this  arrangement  was  to  terminate  the  transaction 
as  to  the  first  note  which  was  advanced  by  H.  A  B.  for  the  purpose  of  rais- 
ing money;  as  they  paid  it  from  moneys  nused  upon  the  four  notes  subse- 
qnently  provided. 

%  That  by  this  arrangement  H.  A  B.  paid  their  own  portion  of  what  was  due 
for  malt,  from  them,  and  also  what  was  due  from  G.  on  the  first  note,  for  his 
share,  and  became  indebted  to  the  holders  of  the  notes  if  they  were  dis- 
counted ;  but  that  as  G.  took  them  up  when  they  became  due,  the  notes 
were  valid  securities  in  his  hands,  for  only  the  amount  he  had  advanced 
thereon,  via.,  $4,457.06,  leaving  the  sum  of  $1,098.06  as  the  only  oonsidera- 
tion  which  G.  had  in  reality  pud  on  the  notes.  That  this  balance  was  for 
his  benefit — a  part  to  pay  his  own  indebtedness,  and  the  balance  of  the  notes 
used  by  him. 

S.  That  on  a  settlement  of  the  accounts  between  the  parties,  $1,698.06  was  the 
amoont  due  to  G.  from  H.  A  B. ;  and  that  he  had  no  further  claim,  beyond 
that  snm  and  interest,  on  a  settlement  of  their  mutual  claims,  on  the  malt 
purchase.  Such  balance  being  the  difference  between  what  H.  A  B.  paid 
on  accoant  of  the  first'  note,  out  of  their  own  funds,  and  the  amount  they 
Bhoold  have  paid,  originally,  for  their  third  of  the  matt. 

4.  That  there  was  no  difficulty  in  the  way  of  settling  the  accounts  between  the 
parties,  and  adjusting  the  whole  matter,  in  an  action  brought  by  G.  against 
the  makers,  and  H.  A  B.,  the  indorsers,  of  one  of  the  four  notes  transferred 
to  6.,  to  recover  the  amount.  That  it  was  not  necessary  that  the  value  of 
the  malt  subsequently  delivered  to  G.  should  be  made  the  subject  of  a  coun- 
ter claim.    Lkakncd,  J.,  dissented,  on  this  point. 
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APPEAL,  by  the  defendants,  from  a  jadgment  en- 
tered upon  the  report  of  a  referee. 

The  action  was  brought  against  H.  H.  Titus  &  Co.,  the 
makers,  and  Hartshorne  &  Brand,  the  payees,  of  a  prom- 
issory note  for  $2,103.05,  made  at  Phelps,  Ontario  county, 
N.  Y.,  November  6,  1870,  payable  three  months  after 
date.  The  cause  was  tried  before  a  referee,  who  re- 
ported in  favor  of  the  plaintiff  for  the  full  amount  of 
the  note ;  whereupon  judgment  was  entered  against  the 
defendants  for  $2,361.46,  and  the  defendants  appealed* 

All  the  defendants  compose  the  firm  of  Titus  &  Co. ; 
the  two  latter  defendants,  the  firm  of  Hartshorne  & 
Brand.  The  defence  is  want  of  consideration,  and  that 
the  note  was  given  for  the  accommodation  of  the  plaintiff. 

The  testimony  shows  that  the  plaintiffs  Hartshorne  & 
Brand,  the  payees  of  the  note,  and  one  Q.  K.  McKen- 
drick,  purchased  11,000  bushels  of  malt,  on  joint  ac- 
count, for  the  sum  of  $13,371.68.  Mr.  Kendrick  paid  for 
his  third  in  cash,  but  Gordon  and  Hartshorne  &  Brand 
were  without  money  to  pay  for  their  two-thirds,  and  un- 
dertook to  raise  it  by  borrowing.  That  Hartshorne  & 
Brand  made  their  note  to  raise  the  money,  and  Gordon 
got  it  discounted.  That  when  it  became  due  Qeither  of 
the  parties  had  the  funds  to  pay  it.  Hartshorne  &  Brand 
then  gave  Gordon  four  other  notes,  which  he  got  dis- 
counted, to  pay  the  first  one.  This  note  is  one  of  the  four. 
Before  it  became  due,  to  wit,  about  January  1, 1872,  the 
parties  divided  the  malt,  and  each  took  his  share,  one- 
third  for  each. 

Chds.  N.  Blacky  for  the  appellants. 

A.  A.  Redfieldy  for  the  respondent. 

Inobaham,  p.  J.  John  Gordon  &  Son,  Hartshorne 
&  Brand,  and  one  McKendrick,  entered  together  into  a 
contract  for  the  purchase  of  malt,  for  $13,371.68.     Mc- 
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Kendiick  paid  his  one-third.  Ifeither  Gordon  &  Son 
nor  the  defendants  Hartshome  &  Brand  could  pay  for 
their  shares,  and  Gk>rdon  proposed  to  use  the  note  of 
Hartshome  &  Brand  to  raise  the  money  for  that  purpose. 
They  accordingly  gave  their  note  to  Gordon  for  $8,864, 
and  .he  had  the  same  discounted,  and  with  the  proceeds 
paid  for  the  malt  The  note  being  used  for  the  joint 
benefit  of  both,  it  became  a  liability  to  be  borne  jomtly 
by  them,  in  equal  proportions.  As  this  was  not  a  mat- 
ter relating  to  the  affairs  of  the  whole  partnership,  but 
simply  to  transactions  between  two  of  the  partners,  the 
rule  that  prevents  one  partner  from  suing  another  for 
matters  connected  with  the  firm  would  not  apply. 

When  the  note  for  $8,864  was  nearly  due  Hartshome 
&  Brand  told  the  plaintiff  they  could  not  pay  the  note, 
and  wanted  assistance,  mi  thereupon  Gordon  agreed  to 
advance  than  money  on  notes  they  were  to  furnish. 
Accordingly,  on  receiving  from  them  $8,000,  in  four 
notes,  he  advanced  them  $6,000,  and  they  took  up  their 
first  note  when  it  came  due.  The  effect  of  that  arrange- 
ment was  to  terminate  the  transaction  as  to  the  first  note 
which  was  advanced  by  them  for  the  purpose  of  raising 
money,  as  they  paid  it  from  moneys  raised  upon  the 
four  notes  subsequently  provided. 

What,  then,  was  that  transaction  1  Hartshome  & 
Brand,  being  in  want  of  money  to  pay  $4,467.06  which 
they  owed  for  malt,  and  Gordon  &  Son  being  in  the 
same  condition,  Hartshome  &  Brand  made  four  notes 
which  they  placed  with  Gordon,  who  advanced  $6,000 
thereon.  This  money,  with  $2,864  of  their  own  funds, 
they  used  to  pay  the  first  note.  By  this  arrangement 
they  paid  their  own  pdrtion  of  what  was  due  for  nudt 
from  them,  and  also  what  was  due  from  Gordon  on  the 
first  note,  for  his  share,  and  became  indebted  to  the 
holders  of  the  notes  if  they  w^re  discounted ;  but  as  the 
plaintiff  took  them  up  when  they  became  due,  they  were 
valid  securities  in  the  hands  of  Gordon  for  only  the 
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amount  he  had  advanced  thereon,  viz.,  |4,467.06,  leav- 
ing the  sum  of  $1,593.06,  as  the  only  amount  of  consid- 
eration which  Gordon  in  reality  had  paid  on  the  notes. 
The  balance  was  for  his  benefit — part  to  pay  his  own  in- 
debtedness and  the  balance  of  the  notes  used  by  him,  as 
he  said,  to  keep  up  deposits  in  the  bank,  so  as  to  obtain 
discounts. 

It  is  apparent,  from  this  statement,  that  on  a  settle- 
ment of  the  accounts  between  the  parties  $1,593.06  is  the 
only  sum  due  the  plaintiff  from  the  defendants ;  and 
that  he  has  no  further  claim  beyond  that  sum  and  in- 
terest, on  a  settlement  of  their  mutual  clain^s,  on  the 
malt  purchase.  This  balance  is  the  difference  between 
what  the  defendants  paid  on  account  of  the  first  note, 
out  of  their  own  funds,  and  the  amount  they  should 
have  paid  originally,  for  their  third  of  the  malt. 

I  see  no  difficulty  in  the  way  of  settling  the  accounts 
between  the  parties,  in  this  action,  unless  such  difficulty 
arises  out  of  the  pleadings.  The  plaintiff  suggests  that 
the  value  of  the  malt  subsequently  delivered  should 
have  been  the  subject  of  a  counter  claim.  This  is  not 
BO.  It  always  belonged  to  the  plaintiff,  and  was  held 
by  the  defendants  on  storage.  There  was  nothing  to 
counter  claim.  The  delivery  of  it  to  the  plaintiff  dis- 
pelled any  presumption  that  the  notes  were  an  advance 
on  that  property.  The  balance  above  stated,  with  in- 
terest on  the  same  from  the  day  of  payment  for  the 
malt  by  Gordon,  is  all  the  consideration  for  which  the 
plaintiff  could  claim  to  hold  the  four  notes  of  which  this 
note  in  suit  was  one. 

It  would  seem  to  be  an  idle  proceeding  to  allow  the 
plaintiff  to  recover  more  than  was  due  him  on  the  ac- 
count between  the  parties,  and  put  the  defendants  to 
another  action  to  recover  back  the  amount  which  they 
would  have  overpaid.  The  whole  matter  can  be  ad- 
justed in  this  action. 

Tlie  judgment  should  be  reversed,  and  a  new  trial 
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ordered,  costs  to  abide  the  event ;  unl^  the  plaintiff 
consents  to  reduce  the  judgment  to  $1,593.06  and  in- 
terest from  17th  September,  1870;  in  which  case  the 
judgment  is  affirmed  for  that  sum,  without  costs  of 
appeal. 

Brady,  J.  I  concur  with  Justice  Ingraham  in  the 
conclusions  at  which  he  has  arrived.  It  is,  in  my  judg- 
ment, an  important  element  in  their  favor  that  the 
plaintiff  received  on  the  defendants'  order  one  third  of 
the  malt,  in  quantity,  and  for  aught  that  appears,  in 
quality  also.  The  delivery  of  it  to  him  was  the  result 
of  a  proposition  from  the  defendants  Hartshome  & 
Brand  to  break  up  the  joint  account  and  accept  the 
share,  to  which  the  plaintiff  acceded,  accepting  the  malt 
delivered,  without  objection.  This  statement  of  the 
arrangement  was  not  denied  or  controverted  by  the 
plaintiff;  and  that  fact  having  been  established,  the 
judgment  should  not  be  maintained.  The  evidence  re- 
lating to  it  was  not  objected  to,  and  it  became  the  duty 
of  the  referee  and  of  this  court  on  appeal,  to  consider 
the  case  with  reference  to  such  testimony.  If  the  fact 
proved  had  the  effect  of  opening  a  subject  not  neces- 
sarily embraced  in  the  issues  presented  by  the  pleadings, 
the  plaintiff  should  have  met  it.  If  he  could  by  respon- 
sive proof  show  outstanding  equities  in  relation  to  the 
joint  transaction,  he  would  have  been  awarded  the  ben- 
efit resulting  from  the  proof,  in  whatever  form  that 
benefit  should  be  extended.  As  the  courts  of  the  state 
are  now  constituted,  they  apply  legal  and  equitable 
rules  and  maxims  indiscriminately  in  every  case  {Dob- 
8<m  V.  Pearcey  2  Kern.  166;  -ZT.  Y.  Cent.  Ins.  Co.  v. 
National  Protection  Ins.  Co,y  14  N.  T.  90;)  and  it 
would  not  be  equitable  to  permit  the  plaintiff  to  recover 
against  the  defendants  Hartshorne  &  Brand  for  any 
greater  sum  than  by  the  proofs  they  are  shown  to  be 
indebted. 
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Leasned,  J^after  stating  the  facte.)  An  action  was 
brought  on  another  of  these  fonr  notes  in  the  Common 
Fleas,  and  that  action  and  the  present  were  tried 
together  before  the  same  referee.  His  report  in  both 
actions  was  in  favor  of  the  plaintiff.  On  appeal  to  the 
(General  Term  of  the  Common  Pleas  the  judgment  was 
affirmed.    {See  M8.  opimotiy  ffordan  v.  Boppe.) 

The  precise  points  involved  in  this  case  appear,  there^ 
fore,  to  have  been  decided  between  these  parties  in 
another  court  of  this  state.  That  decision,  if  not  abso- 
lutely binding  upon  us,  should,  as  I  think,  have  great 
weight,  not  merely  as  an  authority  upon  the  l^al  prin- 
ciples i)a8eed  upon,  but  as  an  adjudication  between  sub* 
stantially  the  same  parties,  on  substantially  the  same 
litigation.  Unless,  then,  it  is  very  clearly  our  duty  to 
disagree  with  that  decision,  I  think  it  should  be  followed. 

It  seems  to  me  that  the  defendants  have  some  rights 
and  equities  growing  out  of  this  malt  transaction  which 
we  cannot  settle  in  this  suit.  We  are  not  in  full  pos- 
session of  the  facts.  Some  sales  appear  to  have  been 
made  by  the  defendants ;  to  what  extent  does  not  ap« 
pear.  What  they  thus  received  we  do  not  know.  There 
is  some  disagreement  as  to  the  question  whether  the  de- 
fendants finally  delivered  to  the  plaintiff  his  share  of  the 
same  malt  which  had  been  purchased  on  joint  account. 
Nor  do  we  know  whether  the  defendants  performed  the 
duty  of  selling  the  malt  faithfully.  - 

These  considerations  make  it  difficult,  if  not  impos- 
sible, to  adjust  the  rights  of  the  defendants  by  way  of 
counter  claim  or  defence  to  this  note.  It  is  true  that  on 
this  joint  purchase,  where  each  was  to  pay  one-third,  or 
about  $4,467.07,  the  plaintiff  appears  to  have  practically 
paid  $6,000  and  the  defendants  $2,864.  And  the  ap- 
pellants claim  that  on  a  settlement  they  would  owe  the 
plaintiff  only  $1,593.06. 

But  no  defence  is  set  up  in  the  answer  under  which 
the  rights  of  the  parties  under  a  final  settlement  could 
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be  shown.  These  are  matters  of  aflSrmatiye  defence  by 
way  of  counter  claim,  or  payment,  or  the  like.  No  ap- 
plication for  leave  to  amend  the  pleadings  appears  to 
have  been  made^  And  it  is  a  matter  of  importance,  if 
the  settlement  of  the  joint  purchase  is  to  be  a  defence, 
that  it  shouM  be  pleaded.  If  that  is  brought  into  this 
controversy  the  record  should  show  the  fact,  that  the 
matter  may  be  final. 

Under  the  pleadings,  then,  in  this  action,  I  think  that 
the  judgment  must  be  affirmed.  For  it  does  not  seem 
to  me  that  the  evidence  proves  that  the  note  was  an 
accommodation  note,  or  that  it  was  without  considera- 
tion. And  while  in  the  furtherance  of  justice  I  should 
desire  not  to  be  technical  in  a  matter  of  pleading ;  yet  I 
do  not  think  we  can  do  real  justice  to  the  parties  by 
bringing  into  this  controversy  the  matters  of  the  jdnt 
pnichase,  as  they  imperfectly  appear  on  the  evidence. 

I  think  the  judgment  should  be  affirmed,  with  costs. 

Judgment  reverse^,  and  a  new  trial  ordered,  costs  to 
abide  the  ev^nt ;  unless  the  plaintiff  consents  to  reduce 
the  judgment  to  $1,693.06  and  interest  from  17th  Sep- 
tember, in  which  case  t^e  judgment  to  be  affirmed  for 
that  sum,  without  costs  of  appeal. 

[FngT  PxPAKTKXifT,  Gkmxbal  Tiem,  at  New  York,  Janoary,  1878.  Inffra- 
ham,  Brady  and  Leamedf  Jurtices.] 
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Charles  G.  Pope  and  others  vs.  Ann  J.  Cole, 

executrix,  &c. 

A  complaint  alleged  that  C,  the  defendant's  testator,  deceased,  and  D.  were 
formerly  partners  in  business,  and  as  sach  became  indebted  to  the  plaintlflb^ 
in  the  sum  of  $602.26,  for  goods  sold,  Ac;  that  the  plaintifb  had  sued  D., 
the  sarriving  partner,  for  such  debt,  and  duly  recover^  a  judgment  for 
$584.50 ;  and  that  an  execution  in  due  form  of  law  had  been  issued  thereon, 
to  the  proper  sheriff,  and  returned  unsatisfied.  JEMd  that  the  complaint 
stated  a  clear  cause  of  action,  in  equity,  against  the  defendant  as  executrix 
of  C. 

Meld,  aUo,  that  the  averment  was,  in  form  and  effect,  that  the  pUuntiffs  had 
exhausted  their  remedy  at  law,  as  against  the  surviving  partner ;  and  that 
this  was  sufficient  to  entitle  them  to  recover  their  debt  from  the  estate  of  t^e 
deceased  partner. 

That  the  phdntiflb  had  made  oondnsive  proof  of  the  insolvency  of  D.  tiie  sur- 
viving partner ;  the  return  of  an  execution  nnsatiflfied,  in  such  cases,  beiiig 
conclusive  evidence  of  insolvency. 

APPEAL,  by  the  defendant,  from  a  jadgment  en- 
tered upon  the  decision  of  the  court,  on  a  trial  at 
a  Special  Term. 

The  action  was  brought  against  the  defendant,  as  ex- 
ecutrix of  Lewis  K.  Cole,  deceased,  to  recover  a  debt 
due  to  the  plaintiffs  from  the  firm  of  Draper  &  Cole,  of 
which  firm  Lewis  K.  Cole  was,  at  the  time  of  his  death, 
a  partner. 

/.  D.  Oarfieldy  for  the  appellant 

a.  Rayner^  for  the  respondent. 

By  the  Courts  E.  Darwin  Smith,  J.  This  case  was 
correctly  disposed  of  at  the  Special  Term.  The  com- 
plaint, which  was  read  on  the  trial,  states  that  the  de- 
fendant's testator,  L.  K.  Cole,  deceased,  and  one  GFeo. 
Draper,  were  formerly  partners  in  business,  and  as  such 
became  indebted  to  the  plaintiffs  in  the  sum  of  $602.26, 
for  goods  sold,  &c. ;  that  Cole  afterward  died  ;  that  the 
plaintiffs  had  sued  Draper,  the  surviving  partner,  for 
such  debt,  and  duly  recovered  a  judgment  for  $534.60, 
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damages  and  costs ;  and  that  an  execution  in  due  form 
of  law  had  been  issued  on  such  judgment,  to  the  proper 
sheriff,  which  had  been  duly  returned  unsatisfied.  The 
defendant's  counsel  objected  at  the  trial  that  no  cause 
of  action  was  stated  in  the  complaint,  and  moved  that  it 
be  dismissed  for  that  reason ;  which  motion  was  denied 
by  the  circuit  judge,  and  the  defendant's  counsel  duly 
excepted.  This  exception  presents  the  only  real  point 
of  controversy  in  the  action.  This  exception  and  this 
point  are  clearly  not  well  taken.  The  complaint  states 
a  clear  cause  of  action,  in  equity,  against  the  executrix 
of  the  deceased  partner  in  the  firm  of  Draper  ft  Cole. 
It  shows  that  the  plaintiffs  had  exhausted  their  remedy 
at  law  as  against  the  surviving  partner.  This  is  all  that 
is  required,  in  any  of  the  cases.  Indeed  most  of  the 
cases  state  the  rule  less  strictly,  and  hold  that  it  is  suffi- 
cient to  aver  and  prove  that  the  surviving  partner  is  in- 
solvent. In  Voorhis  v.  ChUds^  £kveciUory  (17  iT.  T. 
367,)  Judge  Selden  states  the  rule  to  be  that  in  such 
action  it  is  indispensable  to  aver  either  that  the  survivors 
have  been  prosecuted  to  execution  at  law,  or  that  they 
are  without  the  means  of  payment.  The  averment  in 
the  complaint  in  this  action,  is  in  form  and  effect,  that  the 
plaintiffs  had  exhausted  their  remedy  at  law.  The  re- 
covery of  judgment,  with  the  issuing  and  return  of  an 
execution  issued  thereon  unsatisfied,  did  and  does  ex- 
haust the  legal  remedies  of  the  plaintiffs  on  the  judg- 
ment for  the  collection  of  their  debt  against  the  judg- 
ment debtor.  Nothing  remains  to  be  performed  with 
the  ordinary  machinery  of  the  courts.  Proceedings 
supplementary  to  execution  as  authorized  by  the  Code 
are  not  strictly  legal,  but  equitable,  proceedings.  They 
are  a  substitute  for  the  creditor's  bill  of  the  courts  of 
equity,  which  may  still  be  used  to  reach  the  equitable 
property  of  the  judgment  debtor.  The  plaintiffs  had 
strictly  exhausted  their  legal  remedy  for  the  collection 
of  their  debt  against  the  surviving  partner,  and  this  was 
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sofflcieat  to  entitle  them  to  recover  the  same  from  the 
estate  of  the  deceased  partner.  They  had  made  conclu« 
sire  proof  of  the  inBolvency  of  the  surviTing  partner ; 
for  the  retnm  of  an  execution  nnsatisfied  in  such  cases 
is  conclusiye  evidence  of  insolvency.  The  defendant 
was  allowed  to  show  fraad  and  coUusion  between  the 
sheriff  and  the  plaintiffs,  in  which  he  entirely  failed. 
The  plaintiffs'  right  of  recovery  is  fully  sustained  in 
principle  by  the  cases  of  VoorhU  v.  GhUcU*  Eafr^ 
{supra;)  Tracp  v.  Suydam,  (30  Barb.  115;)  Orphan 
Mouse  V.  LawrenoSy  (11  Paige^  80;)  2  DeniOy  677; 
JiicTUer  v.  Fqppenhausen,  (42  N.  T.  876.) 
The  judgment  should  be  affirmed  with  costs,  (a) 

[FovftTH  DiFASTHxiiT,  GDrsKAX.  TcBM,  at  Btiflklo,  January  1, 1878.    IM- 
Urn,  Tideott  and  S,  D.  SmUh,  Joatloea.] 

(a)  AAmad  by  Cout  of  AppeaU    {8h  W  K.  T,  114.) 
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EUGKNIA  SOUMET  VS.   ThE  NATIONAL  EXPEESS 

COMPAKY. 

The  aooeptanoe  vithoot  objaotlon,  by  a  diipper,  of  an  Express  Compaay'a  re- 
oelpt  for  goods  delivered,  though  It  be  unread,  at  the  time,  oonstitatea  a 
contract  between  the  parties,  and  binds  them,  as  to  the  conditions  contained 
in  it. 

The  plaintiff  having  certain  goods  in  the  hands  of  Wolf  Brothers,  directed 
tiiiat  they  should  be  sent  to  her  by  express.  Wolf  Brothers  sent  Miem  to 
the  express  office  of  the  defendant  by  their  clerk;  who  took  a  receipt  tliere- 
for.  Hdd  that  the  clerk  was  the  plaintiff's  agent,  and  that  his  acceptance  of 
such  receipt  bound  her,  in  respect  to  its  terms. 

APPEAL,  by  the  defendant,  from  a  judgment  for 
the  plaintilDt  entered  upon  the  verdict  of  a  jury. 
The  plaintiff  having  delivered  certain  articles  of  jew- 
elry to  Wolf  Brothers,  at  the  city  of  New  York,  to 
secure  a  loan  of  $88,  directed  Wolf  Brothers  to  send 
them  to  her  by  express,  to  Saratoga  Springs,  the  sum 
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ol  $88  to  be  collected  on  delivery.  Wolf  Brothers 
placed  the  same  in  a  package  directed  to  the  plaintiff,' 
and  delivered  it  to  the  defendant,  with  their  bill  for 
$88.  The  delivery  was  made  by  a  young  man  in  the 
employ' of  Wolf  Brothers.  Upon  its  delivery  the  de- 
fendants' agent  gave  to  the  yonng  man  a  paper  signed 
by  the  agent,  which  contained  the  following,  among 
other  things  :  ''  It  is  a  part  of  the  consideration  of  this 
contract,  and  it  is  agreed,  that  the  said  Express  Com- 
pany are  not  to  be  held  liable  or  responsible,  *  *  *  nor 
in  any  event,  shall  the  holder  hereof  demand  beyond 
the  sum  of  fifty  dollars^  at  which  the  article  forwarded 
is  hereby  valued,  unless  otherwise  herein  expressed,  or 
wdess  specially  iTiswed  by  them,  and  so  specified  in 
this  receipt^  which  insurance  shall  constitute  the  limit 
of  the  liability  of  the  National  Express  Company." 
The  value  of  the  property  was  stated  in  the  paper  at 
$88.  At  the  same  time,  according  to  the  agent's  testi- 
mony, he  asked  the  young  man  about  the  value  of  the 
property,  and  the  young  man  then  delivered  to  him  Wolf 
Brothers'  bill  for  $88.  There  was  no  proof  as  to  whether 
the  paper  was  read  by  the  young  man ;  but  he  took  it 
to  one  of  the  firm  of  Wolf  Brothers  the  next  morning, 
who  read  it,  and  never  made  any  exception  to  it. 

The  articles  were  never  delivered  to  the  plaintiff,  and 
she  brought  this  action  to  recover  their  value,  and  ob- 
tained a  verdict  for  $380.68. 

Upon  the  trial  the  judge  refused  to  charge  that  the 
writing  was  a  contract  and  binding  between  the  parties, 
and  th^t  the  plaintiff  pould  only  recover  the  amount 
expressed  therein  as  the  value  of  the  property.  He  did 
charge,  that  ''it  is  to  be  presumed  that  the  parties  re- 
ceiving a  contract  or  instrument  understand  its  contents, 
and  have  read  it,  but  that  is  merely  a  presumption,  and 
the  jury  are  to  be  governed  by  the  (facts)  proofs  in  re- 
lation to  it. ' '     And  '  'that  the  writing  may  be  a  contract  if 
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the  jury  find  the  fact  that  it  was  known,  understood  and 
assented  to  by  the  plaintiff,  or  her  agent 
Judgment  having  been  entered,  the  defendant  appealed. 

L.  B.  Pike,  for  the  api)ellant.  -  • 

/.  W,  Mghmj/y  for  the  respondent 

P.  PoTTEB,  J.  I  am  satisfied  that  there  must  be  a  new 
trial,  upon  the  authority  of  Belger  v.  Dmsmore,  (not  yet 
reported,)  decided  by  the  Commission  of  Appeals  in 
September  last,  (a)  That  was  a  case  upon  all  fours  with 
this ;  and  the  court  held  that  the  acceptance  of  a  similar 
paper,  without  objection,  though  it  was  unread,  consti- 
tuted a  contract  between  the  parties ;  and  that  a  verdict 
was  properly  directed  for  the  plaintiff  for  the  amount 
stated  in  the  paper.  That  the  plaintiff  was  bound  by 
th6  action  of  Wolf  Brothers'  *' young  man,"  is  settled 
by  the  case  of  Nelson  v.  Hudson  River  Railroad  Co., 
(48  N.  Y.  504.) 

Therefore,  the  charge  of  the  judge  was  erroneous  in  sub- 
mitting this  question  to  the  jury.  It  was  a  question  of  law. 

However  reluctant  we  may  be  to  sustain  the  action  of 
carriers,  in  requuing  such  agreements  to  be  received  by 
their  customers,  we  are  bound  to  declare  the  law  as  it  is 
found  in  the  decision  of  the  higher  courts,  and  must  bow 
to  the  rulings  of  the  court  of  last  resort. 

Upon  another  trial  the  plaintiff  may  be  able  to  show 
negligence,  entitling  her  to  recover ;  and  I  am  therefore 
of  opinion  that  the  judgment  should  be  reversed,  and  a 
new  trial  ordered,  costs  to  abide  the  event. 

Parkeb,  J.,  concurred. 

Miller,  J.,  concurred  in  the  result 

New  trial  granted. 

[Third  Departirmt,  General  Term,  at  Albany,  Janoary  7,  1878.    Miller, 
Potter  and  Parker,  Jnatioes.] 

(a)  Since  reported,  (61  X.  Y.  166.) 
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Melville  Gbiogs,  Supervisor  of  the  town  of  Westford, 
vs.  Abthub  J.  Gbigos  and  Fernakdo  P.  Draper, 
Commissioners  &c.  of  the  town  of  Westford. 

An  action  to  compel  railroad  commissioners  of  a  town  to  account  for  and  pay 
over  moneys  receiyed  by  them  on  a  sale  of  railroad  stock  of  the  town,  and 
to  recover  the  balance  due  to  the  town,  in  their  hands,  is  properly  brought 
by  the  supervisor  of  the  town,  in  his  own  name,  as  such. 

Where  such  commissioners  (two  in  number)  sold  the  said  railroad  stock  of 
their  town,  for  its  par  value,  and  each  of  them  was  paid  |2,000,  by  the  pur- 
chaser, to  induce  them  to  make  the  sale,  it  was  held  that  an  action  on  behalf 
of  the  town,  to  compel  them  to  account  for  and  pay  over  ^^,000,  the  amount 
so  received  by  the  commissioners  beyond  the  par  value  of  the .  stock,  and 
converted  and  appropriated  to  their  own  use,  could  be  maintained  by  the 
supervisor  against  them  jointly.  That  it  was,  in  effect,  an  action  in  equity 
for  fraud,  and  not  merely  an  action  for  an  omission  or  refusal  to  render  an 
account  to  the  board  of  auditors. 

The  eomplaint,  in  such  an  action,  alleged,  in  the  first  count,  that  the  plaintiff 
was  *'  supervisor,"  dc  In  the  second  count  he,  "  as  supervisor  as  aforesaid,* 
charged  that  the  moneys  sued  for  were  legally  and  equitably  the  property 
of  the  eaXd  town  of  W. ;  and  demanded  that  said  moneys  should  be  paid  for 
the  benefit  of  such  town.  JSdd  that  this  was  sujfficient ;  and  the  complaint 
was  not  liable  to  the  objection  that  It  was  in  behalf  of  the  plaintiff  as  an 
xndividuaL 

HM,  aiao,  that  it  was  no  defence  to  such  action  that  the  defendants,  having 
accounted  to  .the  board  of  town  auditors,  the  only  remedy  was  upon  their 
bonds.  That  such  remedy,  if  it  existed,  would  be  a  several  action  against 
each  commissioner,  as  upon  contract,  and  did  not  exclude  the  right  to  a  joint 
equitable  acdon  for  a  fraud. 

APPEAL,  by  the  defendants,  from  a  judgment  in 
fa\ror  of  the  plaintiff,  entered  npon  the  decision  of 
a  judge. 

This  was  an  action  to  compel  the  defendants,  as  rail- 
road commissioners  of  the  town  of  Westford,  to  ac- 
count for  and  pay  over  all  moneys  received  by  them  on 
the  sale  of  railroad  stock  of  the  town,  and  to  recover 
the  balance  in  their  hands  due  to  the  town. 

In  August,  1869,  the  town  of  Westford  was  the  owner 
of  300  shares  of  the  capital  stock  of  the  Albany  and 
Susquehanna  Eailroad  Company,  of  the  par  value  of 
$30,000.  The  defendants,  as  commissioners  of  the  town, 
on  the  2d  day  of  August,  sold  and  delivered  the  stock. 
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nominally  at  par,  to  Jacob  Leonard  as  agent  of  Jay 
Gould,  for  which  they  actually  received  the  sum  of 
$34,000,  as  follows :  $80,000  as  the  par  value  of  the  stock, 
and  $2,000  each  as  an  inducement  to  the  sale.  They 
accounted  to  the  board  of  town  auditors  for  only  $80,000 
of  the  money,  and  each  of  them  converted  and  appro- 
priated to  his  own  use  the  sum  of  $2,000  thus  received  on 
account  of  the  stock.  The  action  was  tried  before  a  judge 
without  a  jury,  whose  findings  of  fact  and  law  were  as 
follows :  That  during  the  year  of  1870  Melville  Griggs, 
the  plaintiff,  was  supervisor  of  the  town  of  Westford, 
in  Otsego  county.  That  his  term  of  office  expired  in  the 
winter  of  1871,  and  Charles  H.  Bissell  was  duly  elected 
in  the  winter  of  1871  as  his  successor,  as  supervisor  of 
said  town,  and  duly  qualified,  and  has  since  been  the 
supervisor  of  said  town :  and  no  order  has  been  made 
substituting  the  said  Bissell  as  plaintiff  in  this  action. 
That  the  town  of  Westford  about  the  year  1858,  under 
and  by  virtue  of  chapter  64  of  the  Laws  of  1866  and  the 
acts  amendatory  thereof  and  supplemental  thereto,  by 
and  with  the  requisite  consent  of  a  requisite  number  of 
tax-payers  of  the  said  town,  duly  issued  and  negotiated 
the  bonds  of  said  town  to  the  amount  and  sum  of  $30,000, 
with  which  it  duly  subscribed  and  paid  for  300  shares 
of  the  stock  of  the  Albany  and  Susquehanna  Railroad 
Company  and  received  the  same.  The  Albany  and  Sas- 
quehanna  Bailroad  Company  was  before  then  duly  in- 
corporated as  such  company,  under  and  by  virtue  of  the 
laws  of  the  state  of  New  York.  The  said  town  thus 
became  and  was  the  owner  of  300  shares  of  the  capital 
stock  of  said  company,  representing  the  sum  of  $30,000. 
That  the  defendants,  Arthur  J.  Griggs  and  Fernando  P. 
Draper,  were  duly  appointed  commissioners  for  said 
town.  They  duly  qualified  and  entered  upon  the  duties 
of  their  office,  and  had  the  care  and  custody  and  control 
of  said  stock  of  said  town  during  the  year  1869.  *  On 
the  2d  day  of  August,  1869,  the  said  town  then  being  the 
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owner  of  such  shares  and  the  defendants  being  such 
commissioners,  as  such  sold  and  delivered  the  said  300 
shares  of  stock  of  said  town  to  Jacob  Leonard,  who 
purchased  the  same  at  par  afi  agent  for  Jay  Gould,  who 
paid  the  commissioners  therefor  the  sum  of  $30,000,  and 
at  the  same  time  as  an  inducement  to  the  said  defendants 
as  such  commissioners  to  make  a  sale  of  such  stock  to 
him  as  aforesaid,  the  said  Leonard  paid  each  of  the  said 
defendants  the  sum  of  $2,000,  which  was  over  and  above 
the  $30,000  aforesaid,  making  in  all  $34,000  which  the 
defendants  thus  received  on  account  of  said  stocks.  On 
or  before  the  1st  day  of  September,  1869,  each  of  said 
defendants  converted  and  appropriated  to  his  own  use 
and  for  his  own  purposes  the  said  $2,000  thus  received 
by  him,  and  from  and  after  that  time  each  had  and  re- 
ceived the  interest  and  accumulations  thereon.  At  the 
next  following  meeting  of  the  board  of  town  auditors  of 
said  town,  at  which  the  said  defendants  as  such  commis- 
sioners  were  required  to  account  to  such  board  for  such 
moneys,  they  duly  and  properly  accounted  for  the  $30, 000 
which  they  had  received  as  aforesaid,  but  they  neglected 
and  refused  to  account  for  or  pay  over  the  $4,000,  or  any 
part  thereof,  received  as  aforesaid,  and  each  of  the  de- 
fendants neglected  and  ref fised  to  account  for  or  pay 
over  the  said  $2,000,  or  any  part  thereof,  by  him  received 
as  aforesaid.  The  interest  on  $2,000  from  the  1st  of  Sep- 
tember, 1869,  to  the  1st  of  October,  1871,  the  date  of 
these  findings,  was  $291.66;  the  amount  of  the  $2,000 
and  interest  was  $2,291.66. 

The  judge's  conclusions  of  law  were :  That  the  action 
was  properly  brought  in  the  name  of  the  supervisor. 
That  the  action  may  be  conducted  in  the  name  of  the 
plaintiff,  notwithstanding  his  term  of  office  has  expired, 
no  substitution  of  his  successor  having  been  made. 

That  the  defendants  are  trustees  of  the  stocks  and  the 
funds  arising  therefrom,  for  the  benefit  of  the  town.  That 
being  sucli  trustees,  the  town  was  entitled  to  all  the  in- 
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crease  and  accnmidatioiis  on  said  stocks  and  fund,  and 
was  entitled  to  all  the  defendants  received  on  the  sale  of 
said  stocks.  The  defendants  had  no  right  to  make  money 
for  themselves  out  of  a  sale  of  the  said  stocks,  but  were 
in  duty  bound  as  such  commissioners  to  do  the  best  they 
could  for  the  town.  Each  of  the  defendants  having  re- 
ceived $2,000  on  account  of  the  sale  of  said  stocks  over 
and  above  the  $30,000  accounted  for,  and  on  or  before 
the  1st  of  September,  1869,  each  having  appropriated 
such  $2,000  to  his  own  purposes  and  converted  it  to  his 
own  use,  and  having  refused  to  account  for  or  pay  over 
the  same  to  the  town,  the  plaintilDt  was  entitled  to  recover 
in  this  action  of  each  of  the  defendants  the  sum  of 
$3,000,  with  interest  thereon  from  the  1st  day  of  Sep- 
tember, 1869,  which,  on  the  1st  day  of  October,  1871, 
amounted  in  all  to  $2,291.66. 

That  the  plaintiff  was  entitled  to  judgment  and  decree 
that  each  of  the  defendants  pay,  for  the  benefit  of  said 
town,  the  sum  of  $2,291.66,  and  to  judgment  for  costs 
against  the  defendants,  to  be  taxed  by  the  clerk  of  Ot- 
sego county. 

A  decree  was  entered  upon  these  findings,  and  the  de- 
fendants appealed  to  this  court  upon  the  case  and  ex- 
ceptions and  rulings  upon  l^e  trial. 

At  the  close  of  the  opening  of  the  case  by  the  counsel 
for  the  plaintiff,  the  counsel  for  the  defendants  moved 
that  the  plaintiff's  complaint  be  dismissed  on  thq  follow- 
ing grounds : 

1st.  That  the  action  cannot  be  maintained  by  the  plain- 
tiff in  his  name  of  office,  but  only  in  the  name  of  the 
town.  That  the  action  is  brought  by  Melville  Griggs, 
describing  himself  as  supervisor,  &c. ;  whereas  it  should 
have  been  brought  by  and  in  the  name  of  the  town  of 
Westford,  the  supervisor  acting  as  agent  of  the  town 
only  in  bringing  such  suit,  the  said  supervisor  not  hav- 
ing been  authorized  by  any  statute  in  this  particular 
case  to  bring  a  suit  in  his  own  name. 
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2d.  That  the  statute  does  not  require  the  commission- 
ers to  account  jointly,  but  separately  only ;  nor  does  it 
authorize  an  action  against  them  jointly;  neither  is  liable 
for  the  neglect  of  the  other,  nor  either  interested  in  the 
trial  of  the  other.  That  the  liability  of  the  defendants, 
if  any  exists,  is  separate  and  several  and  not  joint,  and 
the  action  having  been  brought  against  both  of  these 
defendants  jointly  cannot  be  maintained. 

3d.  That  the  complaint  is  in  behalf  of  the  plaintiff  as 
an  individual ;  describing  him  as  supervisor  is  not 
enough ;  he  should  complain  as  supervisor,  and  allege 
that  he  does  so  in  behalf  or  for  the  use  and  benefit  of 
the  town. 

4th.  The  commissioners  having  accounted  as  alleged 
in  the  complaint  and  stated  in  opening,  the  action  is  not 
authorized  when  an  item  is  omitted,  but  the  statute 
leaves  the  remedy  on  the  bond. 

Motion  denied,  to  which  defendants^  counsel  duly  ex- 
cepted, and  each  defendant  duly  excepted. 

Defendants'  counsel  moved  that  the  plaintiff  be  re- 
quired to  elect  upon  which  count  of  the  complaint  he 
would  proceed,  which  motion  was  denied,  and  defen- 
dants excepted. 

Defendants'  counsel  also  moved  that  the  plaintiff  be 
required  to  elect  upon  which  count  he  would  proceed, 
for  the  reason  the  first  count  does  not  show  that  the 
plaintiff  complains  as  supervisor,  which  the  court  de- 
nied, and  defendants  duly  excepted. 

Defendants  also  further  moved  and  requested  the 
court  to  require  the  plaintiff  to  elect  against  which  de- 
fendant he  would  try  this  action,  which  the  court  de- 
clined and  refused,  to  which  defendants  duly  excepted. 

When  the  plaintiff  rested,  the  defendants'  counsel 
moved  the  court  to  dismiss  the  complaint,  on  the  grounds 
before  stated  at  the  commencement  of  the  case. 

Also  on  the  ground  that  it  now  appears  that  each  of 
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the  defendants  did  annually  account  to  the  board  of 
town  auditors. 

Also  on  the  further  ground  that  it  now  appears  that 
this  plaintiff  is  not  the  supervisor  of  the  town  of  West- 
ford,  and  that  the  suit  cannot  be  continued  in  his  name, 
but  is  abated  till  revived  in  the  name  of  the  present 
supervisor. 

The  defendant  Griggs  separately  moved  to  dismiss 
the  complaint  upon  the  several  grounds  heretofore 
stated,  and  the  defendant  Draper  separately  moved  to 
dismiss  the  complaint  upon  the  several  grounds  hereto- 
fore stated.  Each  defendant  separately  moved  to  dis- 
miss the  complaint  on  the  ground  that  the  action,  if 
maintainable,  should  be  brought  against  each  defen- 
dant separately ;  that  the  claim,  if  any  exists,  is  sepa- 
rate, and  can  only  be  tried  in  an  action  brought  against 
such  defendant  alone — that  neither  defendant  is  liable 
jointly. 

The  court  denied  each  and  all  of  said  motions  sepa- 
rately, and  the  defendants  duly  excepted  to  each  of  said 
rulings  and  decisions,  and  each  defendant  separately 
excepted  to  each  of  said  rulings  and  decisions. 

E.  E.  Ferry,  for  the  plaintiff. 

E.  M.  Harris^  for  the  defendant  Griggs. 

/.  E.  Dewey,  for  the  defendant  Draper, 

By  the  Court,  P.  Potter,  J.  The  defences  to  this 
action,  and  to  the  recovery,  are  strictly  technical  ques- 
tions, arising  upon  the  law  of  eqpity.  Upon  the  merits, 
and  upon  facts  as  they  appear  in  the  case,  uncontro- 
verted,  the  defendants  were  guilty  of  a  breach  of  trust 
as  public  officers,  and  of  a  fraudulent  attempt  to  convert 
to  their  own  use  the  sum  of  $4,000  which  belonged  to 
the  town  of  Westford,  and  which  sum  they  received  on 
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account  of  their  position  as  snch  public  officers.  And 
though  the  facts  are  as  stated,  and  the  liability  to  pay 
undoubted,  the  recovery  must  still  be  according  to  set- 
tled forms  and  rules  of  law.  These  questions  we  will 
consider  in  tHeir  order. 

These  defendants  were  appointed  to  their  places,  as 
officers,  under  the  provisions  of  a  special  act  of  the  legis- 
lature. {Ch.  747,  Sess.  Laws  qf  1867.)  By  this  act 
ihey  were  required  to  account,  annually,  to  the  board 
of  town  auditors  of  the  town  of  which  they  were  officers, 
for  all  moneys  which  have  come  into  their  hands,  &c. ; 
*  *  and  in  case  of  any  refusal  or  neglect  thus  to  ac- 
count, it  was  made  the  dut/  of  the  supervisor,  on  behalf 
of  such  town,  to  bring  an  action  to  compel  such  ac- 
counting, and  to  recover  any  sum  which  niay  be  due 
from  such  commissioner,  ftc.  This  action  has  been 
brought  by  the  supervisor,  to  recover  for  moneys  not 
accounted  for ;  and  the  first  question  is,  was  it  brought 
in  the  proi)er  form ;  that  is,  in  such  form  as  is  required 
by  law  I 

1.  It  is  claimed  that  this  action  should  be  brought  in 
the  name  of  the  town,  instead  of  being  brought  in  the 
name  of  the  supervisor.  There  are,  in  the  Revised 
Statutes  not  only  general  provisions  on  the  subject,  but 
there  are,  also,  general  exceptions  to  those  provisions, 
as  well  as  special  exceptions.  The  case  must  be  brought 
within  some  statute  provision,  to  authorize  the  action. 
The  general  provision  is  as  follows:  "Whenever any 
controversy  or  cause  of  action  shall  exist  *  *  be- 
tween any  town  and  an  individual,  *  *  such  pro- 
ceedings shall  be  had,  either  in  law  or  in  equity^  for  the 
purpose  of  trying  and  finally  settling  such  controversy, 
and  the  same  shall  be  conducted  in  like  manner,  and 
the  judgment  or  decree  therein  shall  have  the  like  effect, 
as  in  other  suits  or  proceedings  of  a  similar  kind  be- 
tween individuals  and  corporations.  (1  R.  8.  357,  §  1, 
Wi  ed.y  836.)    By  section  2  of  the  same  statute,  it  is 
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provided  that  "in  all  such  suits  or  proceedings,  the 
town  shall  sue  or  be  sued  by  its  name,  kocept  where 
town  offlAXTB  shall  he  authorized  to  sue  in  their  name 
cf  officeyfoT  the  benefit  of  the  town^  A  general  exeep- 
tion  is  found  in  2  B.  8.  473,  {5th  ed.^  vol.  3,  p.  774,) 
which  provides  that  "actions  may  be  brought  by  *  * 
sui>ervisors  of  towns  *  *  upon  any  contract  lawfully 
made  by  them  or  their  predecessors,  in  their  official 
character ;  to  enforce  any  liaJbility  or  any  dvty  enjoined 
by  law  to  such  officers  or  the  body  they  represent;  *  * 
and  to  recover  damages  for  any  injuries  done  to  the 
property  or  rights  of  such  officers,  or  qf  the  bodies  rep- 
resented by  them?''  (Id.^  §"105,  [92].)  By  section  106 
[93]  of  the  same  statute,  "  Such  actions  may  be  brought 
by  such  officers  in  the  name  of  their  respective  oj^e*," 
Ac.  There  is  then  a  special  act,  passed  in  1867,  which 
provides  for  the  creation  of  the  office  held  by  the  defen- 
dants, and  the  manner  of  their  appointment ;  a  provis- 
ion as  to  their  duties  to  render  an  account;  their 
liability  for  neglect ;  and  the  duty  of  the  supervisor  to 
bring  an  action  in  casejs  of  neglect  or  refusal.  No  other 
question  is  raised,  under  this  statute  of  1867,  than  this : 
in  whose  name  the  action  should  be  brought.  The  only 
direction  which  is  given  to  the  supervisor,  in  regard  to 
the  action,  omits  to  specify  the  form  of  the  action,  fur- 
ther than  may  be  implied  by  the  language,  and  is  in  the 
following  words:  "The  supervisor,  in  behalf  of  such 
town,  shall  bring  an  action  to  compel  such  accounting, 
and,  to  recover  any  sum  of  money  which  may  be  due 
from  such  commissioners^''^  &c. 

Different  constructions  of  this  statute,  by  implication, 
are  attempted  to  be  drawn  by  the  parties.  By  the  de- 
fendant, that  the  words  "in  behalf  of  the  town"  im- 
ply that  the  supervisor  is  to  conduct  the  suit  or  action, 
as  the  agent  of  the  town,  but  that  the  name  in  which 
the  action  is  to  be  prosecuted  must  be  by  virtue  of  the 
general  provisions  of  the  Revised  Statutes  first  above 
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citedy  in  the  name  of  the  town.  The  plaintiff  claims 
that  the  words  imply  that,  as  the  supervisor  mast  bring 
the  action,  the  words,  ^Hn  heJioLf  of  the  tovm^^^  mean 
only  that  he  is  the  trustee  of  the  town  as  to  the  money 
to  be  recovered,  and  that  as  the  action  is  not  for  him, 
individually,  or  simply  for  the  office  he  holds,  but  for 
his  town,  the  statute  secondly  above  recited,  which  au- 
thorizes an  action  to  enforce  a  duty  of  a  public  officer 
enjoined  by  law  to  the  town,  being  the  body  which  the 
supervisor  represents,  the  action  is  expressly  authorized 
to  be  brought  in  the  name  of  the  supervisor  as  such. 
Upon  this  technical  question  our  decision  upon  this 
point  must  depend. 

It  will  be  seen,  by  a  reference  to  cases  in  the  books, 
that  this  is  not  the  first  time  that  the  courts  have  had 
the  case  directly  or  indirectly  to  perplex  them.  Both 
these  statutes  which  prescribe  the  form  of  action  must 
be  regarded  as  enacted  for  the  public  good.  They  are 
in  pari  maieriu^  and  are  in  nowise  in  conflict ;  and  if 
the  action  may  be  maintained  under  either,  in  its  pres- 
ent form,  it  should  not  be  dismissed  because  the  other 
includes  the  rig}it  to  sue  under  it,  also. 

Each  of  these  statutes,  instead  of  being,  or  intended 
to  be,  the  exclusive  method,  expressly  recognizes  the 
existence  of  the  other.  The  first  cited  statute  (1  R.  8. 
2S6)  excepts  the  cases  in  which  ^^  a  town  officer  shall  be 
authorized  to  sue  in  his  name  of  office."  By  the  statute 
secondly  cited  (2  R.  S.  473,)  a  supervisor  is  authorized 
to  sue  in  his  name  of  office,  to  enforce  any  liability  or 
duty  enjoined  by  law,  ta  his  town.  What  else  than 
this  is  the  action  in  question  ?  By  the  act  of  1867  a  con- 
tmgency  was  provided  for,  in  which  these  officers  might 
become  liable  to  the  town,  by  reason  of  official  delin- 
quency; and  the  supervisor,  in  such  a  case,  was  di- 
rected to  bring  an  action  in  behalf  of  the  town,  to 
enforce  that  liability.  The  plaintiff  alleges  that  he  is 
Bach  supervisor ;  and  as  such  supervisor,  he  sets  forth 


296  GASBS  IN  THE  SUPREME  CX)nRT. 

Griggs  V.  Griggs. 

the  defendants'  fraudolent  condnct,  by  which  they  re- 
tain $4,000,  which  he  alleges  is  the  property  of  the  town 
of  We^tford ;  and  he  demands  that  the  defendants  ac- 
count, and  pay  over,  for  the  benefit  of  the  town,  such 
money.  There  is  no  demurrer  to  the  form  of  the  com- 
plaint The  defendants'  answers  admit  his  official  char- 
acter, deny  the  fraud,  and  set  up  an  accounting  to  the 
board  of  town  auditors,  in  release  of  their  liability. 
The  case,  upon  its  merits,  has  been  justly  disposed  of, 
and,  as  I  think,  fairly  tried.  We  have  left  to  us,  there- 
fore, upon  this  point,  only  the  question  of  the  prop^ 
form  of  the  action.  The  result  to  the  town  would  be 
the  same,  in  whichever  form  the  action  must  or  may  be 
brought  In  the  one  form  it  would  be  in  the  name  of 
the  town  as  a  party,  in  the  other,  in  the  name  of  the 
supervisor,  as  such,  for  the  benefit  and  in  behalf  of  the 
town.  In  reading  the  statute  above  cited  (2  R.  8.  473,) 
alone,  independent  of  judicial  construction,  I  am  unable 
to  see  why  this  action  is  not  brought  directly  within  its 
provisions.  It  is  an  action  in  equity,  strictly  and  only, 
to  enforce  a  liability  and  a  duty  enjoined  by  law  to  the 
town  of  which  the  plaintiff  is  the  supervisor,  and  which 
town  is  the  corporate  body  represented  by  him.  And 
such  an  action,  this  statute  declares,  may  be  brought  in 
the  name  of  his  office.  The  statute  has  provided  but 
these  two  methods.  The  supervisor  is  thus  authorized 
to  adopt  either.  If  not,  what  is  the  meaning  of  this 
language  in  the  last  cited  statute  1  Statutes  are  to  be 
construed  as  being  in  harmony,  not  only,  but  so  as  to 
give  them  all  effect.  To  what  case  can  it  be  supposed 
this  last  cited  statute  applies,  if  not  to  this  i  It  was  in- 
tended to  apply  to  some  cases.  It  is  general  in  its 
terms ;  not  specific.  There  is  no  other  statute  that  di- 
rects its  application,  or  confines  it  to  any  other  class  of 
cases.  It  therefore  belongs  to  the  court  to  say  whether 
the  case  before  us  comes  within  it.  The  revisers  of  the 
statutes  of  1830  inform  us  that  at  the  time  of  the  intro- 
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daction  into  the  statute  of  the  provisions  of  this  article 
the  law  was  in  a  very  confused  state,  {Edm.  Stat.j  vol. 
6,  p.  487,)  and  they  refer  to  a  variety  of  decisions,  to 
show  that  confusion.  The  language  of  these  sections, 
which  were  substantially  new,  was  intended  to  remove 
the  confusion  and  obscurities  of  the  common  law.  The 
statute  was  remedial,  and  must  have  a  liberal,  and  not 
a  technical,  construction.  They  are,  in  effect,  what  was 
really,  before,  the  common  law.  {Jansen  v.  Ostranderj 
1  CotDerij  684.)  The  revisers  also  inform  us  that  the  first 
above  recited  statute  (1  jR.  8.  866-7)  was  wholly  new. 
It  was  intended,  among  other  things,  to  make  towns 
bodies  corporate,  so  that  their  powers  should  not  rest, 
alone,  on  judicial  legislation,  and  to  vest  in  them  certain 
powers  of  suing  and  being  sued,  limited  by  the  provis- 
ions of  section  two.  Had  it  been  intended  to  confine 
the  right  to  bring  actions  entirely  to  this  provision  of 
the  first  section  of  that  statute,  there  would  have  been 
no  necessity  for  the  exception  contained  in  section  two ; 
nor  any  occasion  for  the  subsequent  provision  in  2  Re- 
vised Statutes  above  cited,  to  carry  out  that  exception. 
The  act  of  1867  makes  no  change  in  the  Revised  Stat- 
utes, in  this  regard ;  they  therefore  apply  to  this  case, 
leaving  the  form  of  action  as  it  was  before.  The  act  of 
1866,  chapter  64,  §  9,  required  the  defendants  to  execute 
to  the  supermsor  of  the  town  a  bond  with  sureties, 
jointly  and  severally,  for  the  faithful  performance  of 
their  duties,  and  for  the  just  and  honest  application  of 
the  moneys,  &c.,  coming  into  their  hands.  This  created 
a  contract  between  them  and  the  supervisor,  on  which 
an  action  might  have  been  founded.  This  is  another  of 
the  cases  brought  within  the  provision  of  the  statute 
secondly  above  cited.  But  it  is  not  claimed  that  this 
action  is  upon  contract. 

It  is  claimed,  however,  by  the  defendants  that  this 
statute  has  had  judicial  construction  the  very  converse 
of  that  we  have  above  intimated ;  and  the  case  of  the 
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Ibvm  qf  IhuiTvesburgh  v.  JenkinSy  (40  Barb.  674,)  is 
cited,  to  sustain  this  view.  This  is  a  mistaken  view  of 
that  case.  It  only  holds,  in  the  language  of  the  first 
above  recited  statute,  that  a  town  may  sue  and  be  sued 
in  its  corporate  name.  Besides,  that  was  an  action 
against  a  town.  The  statute  creates  the  distinction 
between  actions  by  and  actions  against  a  town.  The 
latter  must  be  brought  against  towns  by  their  names. 
(2  a.  S.  473,  §  108  [95.])  Certain  actions  by  or  in  behalf' 
of  towns  may  be  brought  by  and  in  the  name  of  the 
supervisor.  (Id.)  Actions  against  towns  shall  be 
brought  against  such  towns  by  their  names.   {Id. ,  §  108. ) 

Upon  the  view  I  have  taken  of  the  provisions  of  these 
statutes  cases  are  found  that  have  been  directly  adjudi- 
cated. {See  Supervisor  of  Oalway  v.  Stimson,  4  BiU^ 
186 ;  Chuld  v.  Olass^  19  Barb.  184 ;  Looney  v.  Hughes^ 
SO  id.  611-12,  to  the  same  effect.) 

2.  The  second  objection  is  that  the  action  cannot  be 
maintained  against  the  defendants  jointly ;  that  the 
defendants'  liabilities  are  several,  and  that  the  statute 
does  not  require  them  to  account  jointly. 

I  think  the  statute  of  1867  does  contemplate  by  its 
language  that  the  accounting  to  the  board  qf  auditors 
is  a  several  accounting.  One  may  have  received  more 
of  the  money  than  the  other,  or  indeed  all  of  it ;  and 
it,  of  course,  was  intended  that  each  should  account 
only  for  what  came  to  his  hands ;  and  an  action  for  a 
neglect  or  refusal  so  to  account  might  be  brought  seve- 
rally against  the  defaulting  officer.  It  was  not  an  omis- 
sion severally  to  account  to  the  board  of  auditors  that ' 
is  the  gist  of  this  action.  Though  that  is  an  incidental 
fact,  the  action  is  for  fraud.  It  is  an  action  in  equity  to 
recover  against  the  defendants,  not  merely  for  an  omis- 
sion or  refusal  to  render  an  account  to  the  board  of 
auditors ;  they  did  make  an  accounting ;  but  the  action 
is  for  moneys  obtained  by  the  joint  fraudulent  act  and 
conspiracy  of  the  defendants,  in  taking  to  themselves  a 
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bonus,  or  bribe,  for  the  i)erfonnance  of  an  official  duty 
in  a  partionlar  manner,  and  for  fraudulently  misapply- 
ing and  conyerting  to  their  own  use  the  sum  of  $4,000 
which,  in  equity  and  good  conscience,  belonged  to  the 
town.  That  they  made  an  equal  division  of  the  ^)oil, 
between  themselves,  by  agreement,  beforehand  or  after- 
wards, does  not  alter  the  case,  or  change  the  right  of 
action  for  a  joint  wrong  done  to  the  town.  The  rule  in 
equity,  as  I  understand  it,  is  this ;  that  an  action  may 
be  brought  against  several  i)ersons  relative  to  matters  of 
the  same  nature,  forming  a  connected  series  of  acts  all 
intended  to  defraud  and  injure  the  plaintiff,  and  in 
which  all  the  defendants  were  more  or  less  concerned, 
though  not  jointly  in  each  act.  It  was  so  held  in 
Brinkerhoff  v.  Bromiy  (6  John.  Oh.  139,  158.)  This 
rule  was  approved  in  the  court  of  errors,  in  Fellows  v. 
FeUawSj  (4  CoweUj  682,)  and  again  adopted,  in  the 
Court  of  Appeals,  in  the  case  of  UTev)  York  and  New 
Eaten  R.  JR.  Co.  v.  Schuyler ^  per  CoTostock^  /.,  (17  iT.  T. 
606,  607;)  and  by  Davis,  J.,  in  34  iVl  T.  46. 

The  evidence  fully  sustains  a  charge  of  fraud  and 
conspiracy  of  the  defendants,  by  a  series  of  acts  of  the 
same  nature  performed  by  some  jointly,  by  some  seve- 
rally, but  all  tending  to  concert  and  conspiracy  to 
secure  one  and  the  same  result  from  and  by  reason  of 
their  official  position  as  public  officers,  to  wit,  a  sum  of 
money  intended  to  be  appropriated,  and  which  was 
afterwards  appropriated,  and  converted  to  their  indi- 
vidual use.  This  money  was  not  obtained  in  the  honest 
performance  of  a  legitimate  official  duty ;  and  it  was  not 
obtained  through  an  omission  or  refusal  to  account.  It 
was  not  obtained  upon  a  contract  with  the  town.  For 
the  performance  of  all  legal  duties,  they  received,  or  are 
presumed  to  have  received,  their  legal  commissions. 
All  benefits  resulting  from  the  performance  of  their 
duties  belonged  to  their  town,  whose  officers  or  agents 
they  were.    This  was  an  action  based  upon  fraud  and 
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a  breach  of  trust;  it  is  appropriately  an  action  in 
equity ;  it  comes  under  the  head  of  equity  jurisdiction. 
The  proof  in  the  case  sustains  it  as  an  equity  action. 
The  decree  is  in  the  form  of  an  equity  decree.  As 
respects  the  form  of  the  complaint,  it  is  not  now  made 
an  objection  that  it  is  wanting  in  technicality  as  an 
equity  complaint.  If  this  objection  could  now  be  made, 
the  court,  aiter  judgment,  would  amend  it  to  conform  it 
to  the  case  proved. 

8.  The  third  objection — ^that  the  complaint  is  in  behalf 
of  the  plaintiff  as  an  individual,  &c.— is  without  merit, 
and  is  not  sustained  by  fact.  The  first  count  alleges 
that  the  plaintiff  is  supervisor,  &c.  The  second  count 
alleges  that  ^^as  supervisor  as  qforesaid^^  he  charges 
that  the  moneys  sued  for  are  legally  and  equitably  the 
proi)erty  of  the  said. town  of  Westford ;  and  it  demands 
that  said  moneys  should  be  paid,  for  the  benefit  of  the 
said  town.    This  is  sufficient. 

4.  The  fourth  objection — that  the  defendants  having 
accounted  to  the  board  of  auditors,  the  only  remedy  is 
upon  their  bonds — ^has  no  force.  A  remedy  upon  the 
bonds,  if  it  exists,  and  which  would  be  a  several  action 
against  each,  as  upon  contract,  does  not  exclude  the 
right  to  a  joint  equitable  action  for  a  fraud. 

Nor  do  the  exceptions  to  the  ruling  of  the  court  de- 
nying the  motions  that  the-  plaintiff  should  elect  upon 
which  count,  and  against  which  defendant,  he  will  pro- 
ceed, require  any  discussion. 

I  think  justice  has  been  done,  upon  the  trial.  Equity 
has  been  administered ;  and  when  these  unite,  it  is  a  pleas- 
ure to  the  court  not  to  allow  them  to  be  put  asunder. 

I  am  for  affirming  the  judgment,  with  costs. 

Judgment  affirmed,  with  costs,  (a) 

[Third  Dbpabtment,  Gxnxeal  Term,  at  Albany,  January  7,  1878.    JiiUUr, 
PoUer  and  Parker,  Justices.] 

(a)  Affirmed  by  Court  of  Appeals.  See  56  y,  T,  604,  where  case  is  very 
briefly  reported. 
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Where  a  fleed  conyeyed  to  trustees  of  a  school  district  "  all  that  piece  of  land  on 
lot  6V7,  and  on  the  ground  now  occapied  by  the  present  school  district,  fbr 
the  sole  and  express  purpose  of  a  school-house,  with  the  appurtenances,**  dec, 
in  fee,  with  a  covenant  for  quiet  enjoyment  of  the  same,  **  with  the  appurU' 
wmcnP  Hdd  per  P.  Potteb,  J.,  that  it  conveyed  as  appurtenant^  whatever 
was  necessary  for  the  enjoyment  of  the  premises,  by  way  of  easement,  if 
not  in  fee;  and  that  the  question  whether  a  strip  of  ground  which  had  been 
used  as  a  play-ground  was  necessary  for  such  enjoyment  should  have  been 
submitted  to  the  jury. 

Hdi,  per  Pakkxr,  J.,  that  the  deed  conveyed  only  the  land  on  which  the 
school-house  then  stood,  together  with  the  right,  as  an  easement,  to  continue 
the  other  buildings  as  they  then  stood,  and  a  right  of  way  to  them,  and  not 
the  use  of  vacant  grounds  adjacent,  as  a  play-ground. 

What  is  necessary  to  constitute  an  adverse  possession. 

EXCEPTIONS  ordered  to  be  heard  in  the  first  in- 
stance at  the  General  Term  after  verdicf  for  the  de- 
fendants. 

The  action  was  trespass,  and  the  case  was  this:  In 
the  year  1839  one  Jennings  was  the  owner  of  certain 
premises  along  a  highway.  A  school-house  stood  upon 
the  highway  and  upon  said  premises,  and  Jennings' 
fence  began  to  diverge  from  the  highway  at  a  point 
forty-five  rods  from  the  school-house,  aqd  continued  so 
to  diverge  until  it  ran  behind  the  school-house  leaving 
a  strip  of  land  unfenced  upon  the  highway  side,  between 
the  highway  and  the  fence,  and  extending  up  to  the 
school-house.  In  that  year  Jennings  granted,  with  full 
covenants,  to  the  trustees  of  a  certain  school  district  the 
school-house  in  question.  The  description  was  as  fol- 
lows :  ^ '  All  that  certain  piece  or  parcel  of  land  situate  and 
being  on  lot  No.  597  in  the  town  of  Virgil,  and  on  the 
ground  now  occupied  by  the  present  school  district,  for 
the  sole  and  express  purpose  of  a  school-house,  to  have 
and  to  hold  the  said  piece  or  parcel  of  ground  with  the 
appurtenances,  unto  the  said  trustees  and  inhabitants 
of  the  above  named  school  district,  their  heirs  and  as- 
signs, forever." 
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The  school  buildings  consisted  of  the  school-house 
proper  and  two  outhouses.  They  had  been  usei^  for  a 
school,  for  several  years  before  1839,  and  continued  to 
be  so  used  nntil  the  bringing  of  the  action.  And  dur- 
ing all  that  time  down  to  1868,  the  children  had  used  the 
land  surrounding  the  school-house,  including  the  strip 
described,*  for  a  play-ground. 

Subsequent  to  18S9  Jennings  conveyed  the  farm  to 
one  Holmes,  and  it  afterwards,  in  1864,  came  into  the 
hands  of  the  plaintiff. 

In  1868  the  plaintiff  ran  a  fence  along  the  road  to 
within  four  and  four-fifths  rods  of  the  school-house,  and 
fenced  out  the  land  between.  This  fence  was  removed 
by  the  defendants  by  direction  of  one  of  the  three  trus- 
tees of  the  school  district,  and  the  plaintiff  brought  his 
action  of  trespass. 

The  judge  charged  the  jury  that  the  grant  to  the 
school  district  carried  with  it,  as  appurtenances,  all 
such  uses  or  privileges  of  the  land  around  or  adjoining 
the  school-house,  only,  as  was  necessary  to  the  bene- 
ficial enjoyment  of  the  school-house  for  school  purposes. 
And  he  left  it  to  the  jury  to  determine  how  much  was 
necessary.  He  also  charged,  that  if  the  trustees  had 
<^  occupied  the  land  in  dispute,  claiming  title  thereto 
adversely  to  the  owners  and  occupants  of  the  plaintiff's 
farm  for  twenty  yeara  before  the  building  of  the  fence 
in  question,  they  had  acquired  title  by  adverse  posses- 
sion. And  that  if  the  jury  found  adversely  to  the  plain- 
tiff upon  either  of  these  questions,  they  must  find  a 
verdict  for  the  defendants.  He  also  refused  to  charge 
that  the  defendants  could  not  justify  under  the  authority 
of  one  trustee  only. 

The  jury  found  a  verdict  for  the  defendants,  and  the 
plaintiff  moved  for  a  new  trial. 

W.  H.  Shariklandy  for  the  plaintiff. 

McDoweU  &  EdwardSy  for  the  defendants. 
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P.  PoTTEE,  J.  The  jiuy  having  found  a  general  ver- 
dict for  the  defendants,  if  either  of  the  propositions 
submitted  is  incorrect  there  must  be  a  new  trial. 

As  it  appears  to  me,  that  there  must  be  a  new  trial  in 
this  case  for  certain  errors  occurring  on  the  trial,  it  may 
be  proper  as  a  guide  to  the  parties  on  such  new  trial  to 
give  our  views  upon  *  certain  points  that  mfist  of  ne- 
cessity then  arise*  And  first,  as  to  the  rule  of  construc- 
tion of  the  terms  of  the  grant  to  the  school  district,  in 
the  deed  from  Jennings.  This  relates  more  especially 
to  the  extent  of  the  grant ;  that  is,  What  does  it  con- 
vey t  Its  language  is,  ^^  All  that  certain  piece  or  parcel 
of  land  situate  and  being  on  lot  No.  697  iii  the  town  of 
Yiigil,  and  on  the  ground  now  occupied  by  the  present 
school  district,  for  the  sole  and  express  purpose  of  a 
school-house ;  to  have  and  to  hold  the  said  piece  or  jjar- 
cel  of  ground  m^A  the  appurtenances^  unto  the  said  trus- 
tees and  inhabitants,  their  heirs  and  assigns,  forever." 
This  is  followed  by  a  covenant  for  quiet  enjoyment  of 
the  same,  with  the  appurtenances.  First,  their  deed 
is  not  void  for  uncertainty  as  to  its  location.  It  is 
certain  as  to  that.  It  is  not  denied  that  it  conveys  all 
the  ground  actually  occupied  by  the  school-house  build- 
ing, but  the  plaintiff  denies  that  it  conveys  anything 
more.  In  this  he  is  in  error.  The  words  ^^for  the  sole 
and  express  purpose  of  a  school-house,"  are  words  that 
express  the  purpose^  and  not  the  limitation  of  the  grant. 
The  plaintiff  is  privy  in  estate  to  the  grantor;  he  is 
bound  to  acknowledge  the  extent  of  the  grant  to  be  all 
that  was  the  intent  of  the  grantor.  The  grantor  omit- 
ted to  define  by  metes  and  bounds  the  extent  of  the 
grant,  if  ^^appurtenances"  have  any  meaning.  And 
yet  in  the  very  language  he  employed  in  the  grant, 
and  in  the  surrounding  circumstances  as  proved  on  the 
trial,  the  intent  is  manifest  that  something  more  than  the 
ground  actually  occupied  by  the  school-house  building, 
was  intended  to  be  conveyed.    Confined  to  the  land. 
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strictly,  as  described  in  the  deed,  the  property  could  not 
be  practically  enjoyed  for  the  purposes  for  which  it  was 
conveyed,  and  so  construed,  the  term  "appurtenances" 
would  be  employed  without  use  or  meaning,  which  is 
not  the  rule  in  such  cases,  especially  against  the  grantor. 
The  conveyance  was,  of  a  piece  of  land  upon  the  ground 
occupied  by  the  school  district.  This  implies  that  they 
occupied  more  than  the  ground  under  the  school-house. 
This  implication  is  made  certain  by  proof.  The  con- 
veyance was  also  of  the  appurtenances,  which  also  im- 
plies something  more.  I  understand  the  rule  in  this 
respect  to  be,  that  upon  a  conveyace  of  land,  whatever 
is  in  use  for  if,  as  an  incident  or  appurtenance,  passes 
with  it.  Whether  a  right  of  way,  or  other  easement  is 
embraced  in  a  deed,  is  always  a  question  of  oonstmo- 
tion,  having  reference  to  its  terms  not  only,  but  to 
extrinsic  facts  also,  and,  to  the  practical  incidents  con- 
nected with  the  grantor,  and  with  the  use  of  the  land, 
at  the  time  of  the  conveyance.  The  law  gives  such  a 
construction  to  the  conveyance,  in  view  of  what  is  thus 
used  with  the  land,  as  an  incident  or  appurtenance,  that 
such  incidents  or  appurtenances  are  included  in  it  In 
such  cases  the  intention  of  the  parties  is  to  be  learned 
from  those  facts.  {Huttemeier  v.  Albro^  18  N.  •  Z.  61,  52.) 
Now  applying  these  rules  to  the  case  before  us,  it  is 
seen,  that  at  the  time  of  the  grant,  the  school-house  in 
question  was  occupied  and  enjoyed  in  connection  with  a 
wood-house  connected  with  or  slightly  separated  from 
it ;  with  a  building  for  a  privy,  distant  and  southerly 
forty  feet  from  the  school-house ;  with  a  passage  way 
of  eight  feet  in  width  between  the  school-house  and 
fence  on  the  easterly  side  of  the  school-house  building ; 
and  the  building  was  usually  banked  around  in  winter. 
The  door  of  the  school-house  being  on  the  southerly 
side,  an  entrance  could  only  be  made  by  an  entrance 
upon  grounds  to  the  south  of  the  building ;  and  vacant 
grounds  northerly  and  southerly  of  the  building  were 
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used  and  occupied  aa  play-grounds  for  the  children  who 
attended  school,  and  these  had  been  so  used  for  years 
before,  and  ever  since,  and  for  a  period  of  more  than 
thirty  years  have  been  in  snch  undisturbed  use.  These, 
to  some  extent),  were  appurtenances  to  the  estate  granted. 
All  these  were  necessary  to  the  commodious  enjoyment 
of  the  grant  There  were  no  metes  or  physical  bounds 
to  the  grant,  and  except  the  limitation  by  a  fence  on  the 
easterly  side  of  the  locus  in  quo  there  was  no  limitation  to 
the  use.  A  highway  was  on  the  westerly  side,  and  a 
creek  on  the  south.  There  was  a  triangular  space  of 
thirty-five  rods  northerly  lying  vacant^  bounded  by  the 
old  fence  on  'the  east,  and  the  highway  on  the  west. 
How  much  of  this  space  to  the  north,  if  any,  was  ap- 
purtenant to  the  premises  conveyed  was  a  material  quegh 
tion  on  the  trial,  especially  upon  the  question  of  damages. 
It  is  true,  as  the  plaintiff  requested  to  have  charged, 
'^that  land  is  not  appurtenant  to  land;"  that  is,  the 
UtU  to  one  parcel  of  land  does  not  generally  pass  as 
appurtenant  to  another  parcel  which  is  not  described  in 
the  grant ;  but  we  have  authority  for  saying  that  when 
a  man  makes  a  feoffment  of  a  house  ^'  with  the  appur- 
tenances," the  garden,  curtilage,  and  close  adjoining  to 
the  house,  and  on  which  the  house  is  built,  passes  with 
the  house.  (8  8auvd.  B.  200,  n.  2.)  So  it  was  said  in 
BettUwcrWs  case,  (2  Co.  617,  82  n.)  ''When  a  man 
makes  a  feoffment  of  a  messuage  ctim  pertinentiSj  he 
parts  with  nothing  thereby  but  what  is  parcel  of  the 
house,  sciUicety  the  buildings,  curtUage,  and  garden." 
Lord  Coke,  in  1  iTist  6,  6,  says:  ''By  the  grant  of  a 
messuage  or  house,  messuagiv/m^  the  orchard,  garden,, 
and  curtillage  doe  passe ;  and  so  an  acre  or  more  may 
passe  by  the  name  of  house."  "  For  when  the  law  doth 
give  any  thing  to  one,  it  giveth  impliedly,  whatsoever 
is  necessary  for  the  taking  and  enjoying  of  the  same." 
{Id.  66,  a.)  In  Shepherd^ s  TotLchstoney  94,  it  is  laid 
down  as  follows :  "By  the  grant  of  a  messuage,  or  mes- 
Vol.  LXVL  20 
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Buage  with  the  appurtenances,  doth  pass  no  more  than 
the  dwelling-house,  bam,  dove-house,  and  buildings  ad- 
joining, orchard  and  curtillage,  i.  e.^  a  little  garden  y^ard, 
field,  or  piece  of  void  ground  lying  near  and  belonging 
to  the  messuage  and  houses  adjoining  to  the  dwelling- 
house,  and  the  close  upon  which  the  dwelling-house  is 
built  at  most.  And  so  much  may  pass  by  the  grant  of 
a  house.  So  that  the  quantity  of  an  acre  of  ground,  or 
thereabouts,  in  garden,  orchard  and  outlet,  may  pass  by 
either  of  these  names ;  but  more  than  thj^  will  not  pass 
by  the  grant  that  is  made  by  either  of  these  words. 
Albeit  more  be  intended  to  be  passed  by  the  grant." 

In  Doe  V.  CoUins  (2  T.  JR.  498)  a  testator  had  devised  as 
follows :  ^^  I  give  the  house  I  live  in,  and  garden,  to  B.  ;*' 
it  was  held  that  the  stables  and  coal-pen  occupied  by  the 
testator,  together  with  the  house,  ])assed  without  being 
expressly  named,  though  the  testator  used  them  for  pur- 
poses of  trade,  as  well  as  for  convenience  of  his  house. 
Ashurst,  J.,  said:  ''The  testator's  intention  appears  to 
have  been  to  give  by  the  bequest  of  his  Jumse^  with  the 
word  appurtenances^  everything  that  was  in  his  accepta- 
tion, as  proper  and  convenient  for  the  acceptation  of  the 
house. ' '  A  grant  of  a  lot  of  land  bounded  by  a  highway,  or 
an  alley,  carries  the  grant  to  the  centre  of  such  highway 
or  alley.  Inasmuch,  therefore,  as  the  grant  in  the  case 
before  us  could  not  be  enjoyed  for  the  purpose  intended, 
without  something  beyond  the  ground  occupied  by  the 
school-house  building,  as  a  question  of  law  the  grant  is 
more  extended ;  but  as  its  extent,  by  metes  and  bounds, 
is  not  strictly  a  question  of  law  for  the  judge  to  fix,  it 
is  properly  a  question  of  fact  to  be  submitted  to  a  jury 
upon  proper  instructions  from  the  court.  At  the  time 
of  the  grant  there  had  been  in  use,  if  not  set  apart,  cer- 
tain grounds  connected  with  the  school-house.  TMs  is 
one  of  the  facts  which  it  is  proper  to  take  into  consid- 
eration as  to  the  intent  of  the  grantor ;  and  its  subse- 
quent use  and  enjoyment  undisturbed,  it  is  also  proper 
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to  consider.  It  is  not  necessary  for  the  purposes  of  this 
action  to  decide,  whether  the  title  in  fee,  or  the  title  to 
what  passed  as  appurtenant,  was  a  mere  easement  to  the 
lands  specifically  mentioned  in  the  grant. 

It  i&true,  that  '^appurtenant"  is  something  belonging 
to,  as  an  accessory,  or  incident  to  the  thing  granted,  and 
is  not  therefore,  i)erhaps  according  to  more  modern 
views,  a  conveyance  of  the  absolute  title  to  land,  be- 
cause it  is  defined  to  be  of  a  different  or  another  nature, 
as  an  easement,  servitude,  or  collateral  incident  belong- 
ing to  and  for  the  benefit  of  the  land  conveyed ;  never- 
theless, when  an  appurtenance  is  conveyed  which  the 
grantor  has  not  defined,  nor  limited,  the  law  will  imply 
that  he  intended  to  convey,  as  an  appurtenance,  what- 
ever is  necessary  for  the  taking  and  enjoying  of  the  land 
actually  conveyed;^ and  this  is  more  especially  the  im- 
plication where  such  incidents  were  being  enjoyed  at  the 
time  of  the  grant.  Assuming,  then,  that  the  conveyance 
was  of  but  an  easement  in  the  lociis  in  qaoy  still  the 
school  district  and  inhabitants  thereof  and  the  scholars 
attending,  for  whose  benefit  the  grant  was  made,  had 
the  right  to  the  free  and  unobstructed  enjoyment  of  the 
the  thing  granted,  and  the  plaintiff  had  no  right  to  in- 
terrupt that  enjoyment.  The  question  therefore  was, 
did  the  grant  include  the  locfos  t  That  something  was 
granted  beyond  the  land  described,  was  a  question  of 
law  for  the  court.  How  much,  or  to  what  extent  it  was 
granted,  was  a  question  of  fact,  I  think,  for  the  jury. 
The  onus  of  showing  that  the  locus  in  quo  did  not  pass 
by  the  grant,  after  the  proof  of  its  long  enjoyment  by 
the  school  district,  and  considering  the  indefinite  terms 
of  the  grant,  was,  I  think,  upon  the  plaintiff.  The  plain- 
tiff, though  he  may  have  possessed  a  right  in  common 
in  the  enjoyment  of  this  easement  for  the  purpose  of  ac- 
cess to  his  lands,  could  not  erect  a  fence  to  deprive  the 
school  district  of  their  easement,  if  it  as  an  easement 
shall  be  found  to  have  been  granted  to  them. 
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The  plaintifTs  grantor,  by  the  terms  used  in  his  grant, 
has  created  this  uncertainty.  The  ambiguity  he  has 
made.  The  construction  is  to  be  most  strongly  taken 
against  himself  and  his  privies  in  estate.  The  trespass, 
if  it  be  one,  cannot  be  held  to  be  wilful,  and  the  dam- 
ages can  only  be  compensatory.  The  fact  must  first  be 
found,  whether  the  locus  in  quo  is  within  the  grant  If 
this  should  be  found  against  the  plaintiff,  he  ought  not 
to  recover  solely  on  the  ground  that  he  was  in  the  pos- 
session at  the  time  of  the  alleged  trespass,  for  then  his 
possession  was  a  temporary  and  tortious  one.  If  the 
title  to  the  locus  in  quo^  whatever  be  its  character,  did 
not  pass  by  the  grant  of  Jennings,  then  the  plaintiff  is 
entitled  to  recover.  If  the  easement  only  of  the  loeas 
in  quo  passed  by  Jennings'  grant,  still  the  plaintiff's 
entry  and  his  obstruction  by  making  a  fence  was  a  dis- 
turbance of  the  rights  granted  as  an  easement 

The  judge  at  the  trial  was  therefore  right  in  refusing 
to  charge  as  requested,  that  the  soil  and  freehold  of  the 
land  where  the  fence  was  built  did  not  pass  to  the  school 
district,  for  the  reason  that  such  land  was  not  covered 
by  the  description  in  the  deed,  and  that  it  did  not  x>as8 
under  the  term  appurtenances.  One  branch  of  this  re- 
quest certainly  was  erroneous.  So,  too,  the  judge  did 
not  err  in  refusing  to  charge  that  the  said  school  district 
acquired  no  easement  in  the  land  where  the  fence  stood, 
under  the  said  deed. 

But  I  think  the  learned  judge  was  in  error  in  submit- 
ting it  to  the  jury  to  find  as  a  question  of  fact,  whether 
the  trustees  and  inhabitants  of  the  school  district  had 
occupied  the  locus  in  quo  adversely  for  twenty  years, 
and  in  directing  them  to  find  a  verdict  for  the  defendant 
if  such  adverse  possession  had  been  proved.  I  think 
there  was  no  question  of  adverse  possession  in  the  case 
as  it  appeared  in  evidence.  To  make  the  defence  of 
adverse  possession,  it  must  be  accompanied  with  a  claim 
of  title  exclusive  of  the  rights  of  all  others ;  and  must 
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be  definite,  notorious  and  continued  for  twenty  years, 
and  this  is  so  under  the  provisions  of  the  Oode,  §§  82, 
86.  In  this  case  there  had  been  no  exclusiye  claim  of 
title,  other  than  that  of  occupation.  There  was  no  evi- 
dence of  the  exclusive  occupation ;  there  was  no  claim 
that  was  definite  and  notorious.  There  was  no  claim 
that  was  so  exclusive  ias  to  cut  off  the  right  of  the  plain- 
tiff  from  the  use  of  the  premises,  as  an  easement  for 
himself  to  pass  from  the  highway,  and  give  him  access 
to  his  lands  lying  on  the  east  side  of  the  highway.  If 
he  possessed  this  right,  or  had  exceeded  it^  then  the 
possession  was  not  exclusive. 

If  the  plaintiff  erected  this  fence  upon  lands  appur* 
tenant  to  the  estate  conveyed,  the  judge  would  not  seem 
to  have  been  in  error  in  refusing  to  charge  that  license 
from  one  trustee,  to  the  defendants,  to  remove  the  fence 
was  not  a  sufficient  justification,  within  the  case  of 
Thayer  v.  WrigM,  (4  Denio,  180,  181.) 

To  resist  a  trespass  upon  corporate  rights,  can  hardly 
be  said  to  come  within  the  powers  requiring  the€elib- 
erate  and  formal  assembling  of  the  board  of  trustees,  to 
make  an  order  to  institute  action  for  corporate  resist- 
ance. I  do  not  know  that  this  point  has  been  adjudged 
except  in  the  above  cited  case;  but  that  seems  to  be 
authority  for  the  act. 

I  think  the  case  was  not  well  presented  at  the  trial, 
and  was  indifferently  understood ;  and  that  there  was 
error  enough  occurring  on  the  trial  to  require  a  new 
trial.  The  result  is  that  a  new  trial  should  be  ordered, 
costs  to  abide  the  event. 

MiLLSB,  P.  J.,  concurred. 

Pabxeb,  J.  I  think  the  deed  to  the  district  conveys 
only  the  land  on  which  the  school-house  then  stood, 
together  with  the  right,  as  an  easement,  to  continue 
the  other  buildings  as  they  then  stood,  and  a  right  of 
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way  to  them,  and  not  the  locus  in  quo^  or  the  use  of  it 
aa  a  play-gFotind. 

Also,  that  there  is  no  evidence  of  an  adverse  possesion 
of  the  lotyas  in  quo  by  the  district. 

The  learned  judge  was  wrong,  therefore,  I  think,  in 
not  holding  that  no  defence  had  been  made  out,  and 
in  refusing  to  direct  the  jury  to  find  a  verdict  for  the 
plaintiff  for  such  damages  as  he  had  suffered.  Also  in 
submitting  the  question  of  adverse  possession  to  the  jury. 

For  these  reasons,  I  am  of  the  opinion  that  a  new  trial 
should  be  granted,  with  costs  to  abide  the  event. 

New  trial  granted,  with  costs  to  abide  the  event 

[Thibd  DoABnaHT,  GsmEBAL  Tbric,  at  Albany,  January  7, 187S.    JfiOsr, 
PoUiur  and  Parker,  Justloea] 


Reynolds  vs.  Garner. 

A  Bpedal  contract^  in  writing,  was  made  between  the  partiee,  by  which  the 
plaintiff  agreed  to  constmct,  and  put  into  the  defendant's  mill,  two  water- 
wheels,  and  the  defendant  agreed  to  pay,  for  said  wheels  and  work,  $1,800. 
An  action  being  brought  upon  said  contract,  by  the  plaintiff,  the  defendant, 
in  his  answer,  set  up  a  general  denial,  non-performance  by  the  plaintifl^  and 
a  counter  claim  for  property  deliyered  and  work  done.  On  the  trial,  the 
referee  directed  a  judgment  of  nonsuit  against  the  plaintiff,  because  the  evi- 
dence fi&iled  to  show  that  the  defendant  made  the  contract  sued  on.  A  second 
action  was  then  brought,  by  the  plaintiff,  against  the  defendant,  in  which 
the  plaintiff  claimed  |1,800  as  due.to  him,  for  two  water-wheels,  dec.,  and 
for  work,  labor  and  materials  furnlBhed  to,  and  done  and  performed  for,  the 
defendant,  under  a  special  contract,  setting  it  out,  and  alleging  its  breach  by 
the  plaintiff,  and  setting  up  the  former  judgment  in  bar,  and  a  counter  chum 
of  the  costs  in  the  first  action.  Hdd  that  the  defendant  was  not  estopped,  by 
his  denial  of  the  contract  in  the  former  action,  nor  by  the  Judgment  of  non- 
suit therein,  from  setting  up  the  written  contract  as  a  defence  to  the  second 
action. 

Beld,  aUo,  that  no  question  affecting  the  merits  of  the  former  action  could  be 
deemed  to  haye  been  passed  upon  or  decided  by  the  referee ;  and  there  was 
not,  therefore,  any  adjudication,  in  the  first  action,  upon  any  matter  involved 
in  the  second. 
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APPEAL,  by  the  defendant,  from  a  judgment  en- 
tered npon  the  report  of  a  referee. 

In  July,  1854,  the  plaintiff  made  and  entered  into  a 
contract  with  the  Little  Falls  Cotton  Mill  to  constmct 
and  pat  into  the  factory,  at  Little  Falls,  two  water- 
wheels  on  or  before  the  1st  of  September  following. 
And  the  said  cotton  mill,  by  George  Pratt  as  its  agent, 
agreed  to  pay,  for  said  wheels  and  work,  the  snm  of 
$1,800  if  they  should  yield  the  amount  of  power  speci- 
fied in  the  contract.  If  not,  then  said  cotton  mill  was 
to  have  the  said  wheels,  for  damages.  The  plaintiff 
haying  put  in  said  wheels,  and  the  defendant,  who  was 
the  owner  of  said  mill,  refusing  to  pay,  an  action  was 
brought  against  him.  The  complaint  set  out  the  con- 
tract, and  alleged  that  it  was  made  with  the  defen- 
dant by  the  name  of  the  ^^  Little  Falls  Cotton  Mills  ;" 
that  it  had  been  fully  performed  by  said  plaintiff ;  and 
that  the  defendant  had  refused  to  pay.  The  defendant' s 
answer  contained,  1st.  A  general  denial  of  the  com- 
plaint; 2d.  Non-performance  by  the  plaintiff;  and, 
3d.  A  counter  claim  for  property  delivered,  and  work 
done  for  said  plaintiff. 

The  case  was  referred  to  a  referee,  and  was  brought 
to  a  hearing  before  him,  and  he  nonsuited  the  plaintiff 
on  the  ground  that  the  plaintiff  had  not  shown  that  the 
defendant  made  the  contract.  Judgment  of  nonsuit  was 
subsequently  entered,  in  said  action.  After  the  entry 
of  said  judgment  the  plaintiff  commenced  another  action 
against  said  defendant,  and  complained  against  him  for 
$1,800  due  to  him  for  two  water-wheels  and  other  struc- 
tures and  erections,  and  work,  labor  and  materials  fur- 
nished to,  and  done  and  performed  for,  said  defendant, 
at  his  request.  The  defendant,  in  his  answer,  set  up, 
1st.  A  general  denial;  2d.  That  the  work,  &c.,  was 
done,  and  materials  furnished,  under  a  special  contract 
which  he  set  out,  and  alleged  its  breach  by  the  plaintiff ; 
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3d.  The  fonner  judgment,  in  bar;  and  4th.  A  counter 
claim  of  the  costs  in  said  former  snit 

The  caiiee  was  referred  to  the  Hon.  W.  J.  Bacon,  be- 
fore whom  it  was  brought  to  triaL  The  first  piece  of 
evidence  offered  on  the  part  of  the  plaintiff  was  the 
judgment  record  in  the  former  eoit ;  and  he  claimed  and 
insisted  that  the  defendant  was  thereby  estopped  from 
Betting  up  said  written  contract  as  a  defenoe  in  this 
action.  The  referee  decided  that  the  defendant  was 
preclndedi  by  his  denial  of  the  contract  in  the  former 
action,  and  by  the  decision  and  judgment  in  said  action, 
from  settinig  up  the  oontraeti  or  any  defenoe  under  it 
contained  in  the  answer,  as  a  defence  to  this  action. 
The  referee  also  held  and  decided  that  the  defendant 
haying,  in  the  fonner  action,  denied  the  maMng  of  the 
contract,  and  ni>on  the  trial  that  issue  having  been  de- 
cided in  his  favor,  he  was  estopped,  ae  between  himself 
and  the  plaintiff,  from  now  setting  it  up.  To  which 
ruling  and  decision  the  defendant's  counsel  excepted. 
The  defendant's  counsel  offered,  on  several  occasions 
during  the  trial,  the  written  contract  in  evidence,  and 
offered  to  prove  his  defence  under  it;  but,  on  every 
'  occasion,  the  evidence  was  objected  to,  and  rejected  by 
the  referee  on  the  same  grounds  assigned  for  receiving 
the  judgment  record  in  evidence. 

Tito  referee,  after  hearing  the  parties,  reported  in 
favor  of  the  plaintiff  for  the  amount  claimed,  with  in- 
terest, less  $100  allowed  to  the  defendant  for  work  and 
labor  and  materials,  done  for  and  furnished  to,  the 
plaintiff.  And  from  the  judgment  entered  upon  the 
report  the  defendant  appealed. 

By  the  Oourtj  Mullin,  P.  J.  If  there  was  an  estop- 
pel, in  this  case,  it  must  have  been  either  by  the  record, 
or  in  pais.  An  estoppel  by  the  record  occurs  when  in 
an  action  it  appears  by  the.  record  of  a  competent  tribu- 
nal that  the  same  subject  matter  has  been  litigated 
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between  the  same  parties  or  thoee  in  privity  with  them, 
and  judgment  rendered  thereon.  When  tibie  identity  of 
the  subject  matter  of  the  two  actions  does  not  clearly 
appear  from  the  record  resort  may  be  had  to  parol  evi- 
dence to  establish  such  identity.  {Wood  v.  Jacksanf 
8  Wend.  9.  JBmbury  v.  Conner,  8  if.  T.  fill.)  If  we 
go  to  the  record  in  this  case,  we  find  » judgmisnt  of  non- 
suit entered  against  the  plaintiff  because  the  evidence 
failed  to  show  that  the  defendant  made  the  contract  on 
which  the  action  wsa  brought.  It  is  true  the  r^eree,  in 
the  first  action,  finds  aeverai  matters  of  fact  which  he 
had  no  ri^t  to  find,  after  having  determined  to  nonsuit 
the  plaintiff.  The  nonsuit  was  moved  for  when  the 
phrintiff  rested ;  the  decision  was  reserved,  ajod  although 
the  defendant  proceeded  and  gare  evidence,  yet  we  mast 
presume  that  further  evidence  would  have  been  given,  if 
the  nonsuit  had  not  been  granted. 

No  question  affecting  the  merits  of  the  action  can  be 
deemed  to  have  been  ])a8sed  upon  or  dedded  by  the 
referee ;  and  there  is  not^  th^*efore,  any  adjudication, 
in  the  first  action,  on  any  matter  involved  in  the  second. 
Hence  it  is  that  a  nonsuit  has  never  been  regarded  as  a 
bar  to  a  subsequent  action  for  the  same  cause. 

The  referee  in  this  case  very  properly  held  the  nonsuit 
in  the  first  not  a  bar  to  the  second  suit  If  not  a  bar  for 
one  purpose,  how  can  it  be  for  another )  If  not  a  bar 
in  faror  of  one  of  the  parties,  how  can  it  be  in  favor  of 
the  other  i  It  is  an  essential  element  in  estoppels  that 
they  be  mutual. 

It  seems  to  me,  then,  that  the  defendant  was  not 
estopped  by  the  record,  for  the  reason  that  the  record 
Bhowed  no  adjudication  upon  any  matter  in  issue  be- 
tween the  parties. 

Was  the  defendant  estopped  by  any  matter  in  pais  f 
This  kind  of  estoppel  occurs  when  a  party  to  an  action 
has  by  his  act  or  declaration  induced  the  other  party  to 
do,  or  omit  to  do,  some  act  or  acts  which  otherwise 
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would  haye  been  done  or  omitted,  and  by  means  of 
which  he  has  been  injured.  {DezeU  y.  OdeUj  3  SiU^ 
216.  WeUand  Canal  Co.  y.  Hathaway^  8  Wend.  480.) 
The  ground  of  estoppel  relied  upon  in  this  case  is, 
that  the  defendant  haying,  in  the  former  action,  denied 
the  execution  of  the  contract  and  the  plaintiff,  being  un- 
able to  proye  it,  was  thereby  nonsuited,  and  compelled 
to  bring  a  new  action.  It  is  undoubtedly  true  that  the 
defendant,  in  the  answer  to  the  first  suit,  denied  his  lia- 
bility on  the  contract.  It  is  also  true  that  the  plaintiff 
failed  to  proye  his  liability,  and  that  he  was,  for  that 
reason,  nonsuited.  It  is  quite  obyious  the  first  suit  was 
not  brought  on  the  faith  of  any  assurance  that  the  de- 
fendant would  admit  his  liability;  and  the  plaintiff  was 
nonsuited  against  his  will.  The  only  remaining  act  that 
the  plaintiff  could  be  induced  by  the  defendant  to  do 
was  the  bringing  of  the  second  action.  Now  can  it  be 
said  that  the  denial  by  the  defendant  of  his  liability 
upon  the  special  contract  induced  or  influenced  the 
plaintiff  in  bringing  the  second  suit  \  Is  there  any  ap- 
parent relation  between  the  alleged  cause  and  the  pre- 
tended effect  %  It  seems  to  me,  not.  The  only  case  to 
which  we  haye  been  referred,  or  which  I  can  find,  is  that 
of  The  Philadelphia  and  WUmin^gtxm  H.  R.  Co.  v. 
Bbward,  (13  Bow.  U.  S.  Hep.  307 ;)  and  I  think  it  will 
be  found,  on  examination,  that  case  furnishes  no  ground 
on  which  the  ruling  of  the  referee  in  this  case  can  rest. 
The  facts  in  that  case,  necessary  to  present  the  question 
of  estoppel  decided  by  the  court,  were  these :  A  contract 
was  made  between  S.  &  H.  Howard  and  the  WQming- 
ton  and  Susquehannah  Railroad  Company,  for  certain 
work  to  be  done  by  the  Howards,  in  the  construction  of 
the  railroad  of  said  company.  The  contract  was  signed 
by  S.  Howard,  but  not  by  Hiram.  An  action  of  as- 
sumpsit was  brought  by  the  Howards,  against  the  com- 
pany, and  on  the  trial  of  that  action  the  defendant 
produced  tho  said  contract  as  the  contract  between  the 


ONONDAGA— APRIL,  1858.  315 


Reynolds  v.  Garner. 


jMurties,  apd  as  being  sealed  with  the  seal  of  the  com- 
pany ;  and  by  reason  of  its  being  the  deed  of  the  parties 
the  Howards  were  beaten,  on  the  ground  that  assumpsit 
would  not  lie  on  a  deed.  Subsequently,  the  same  plain- 
tiffs brought  an  action  of  covenant,  in  the  District  Court 
of  the  United  States  for  the  District  of  Maryland,  on 
the  same  contract ;  and  from  the  judgment  of  said  court 
an  api)eal  was  taken  to  the  Supreme  Court  of  the  United 
States.  On  the  trial,  the  judge  charged  the  jury  that  if 
they  should  And  that  in  the  former  action  the  railroad 
company  produced  and  relied  upon  the  contract  with 
the  Howards  as  a  contract  under  the  seal  of  said  com- 
,  I>any,  and  that  said  suit  was  decided  against  the  How- 
ards on  the  ground  that  said  contract  was  duly  sealed 
by  the  corporation,  as  its  deed,  then  the  defendant  was 
estopi)ed  from  denying  the  validity  of  its  sealing,  be- 
cause such  defence  would  impute  to  the  defendant  a 
fraud  upon  the  administration  of  justice.  This  charge 
was  sustained  by  the  court,  on  appeal.  Justice  Curtiss, 
delivering  the  opinion  of  the  court,  after  citing  several 
authorities  in  support  of  his  position,  says :  ^' These  de- 
cisions go  much  further  than  this  case  requires,  because 
the  defendant  not  only  induced  the  plaintiff  to  bring 
this  action,  but  defeated  the  former  one  by  asserting 
and  maintaining  this  paper  to  be  the  deed  of  the  com- 
pany ;  and  this  brings  the  defendant  within  the  princi- 
ple of  the  common  law  that  when  a  party  asserts  what 
he  knows  is  false  or  does  not  know  to  be  true,  to  an- 
other's loss  and  his  own  gain,  he  is  guilty  of  a  fraud." 

In  the  case  cited,  the  defendant  produced  and  insisted 
upon  the  instrument  as  the  deed  of  the  company,  and 
thereby  defeated  the  action,  and  compelled  the  plaintiff 
to  resort  to  another  action  founded  on  the  contract  as 
the  company's  deed.  In  this  case,  the  defendant,  as  he 
had  the  right  to  do,  denied  all  the  allegations  of  the 
plaintiff's  complaint,  thus  apprising  him,  from  the  time 
of  serving  the  answer,  that  he  must  be  prepared  to  prove 


816  CASES  m  THE  SUPBSMK  OOUBT. 

Reynolda  «.  Q«nier. 

the  def aidant's  liability  on  the  contract.  From  tiiis 
time  forward  the  defendant  was  silent  and  pasai ve,  leav- 
ing tiie  plaintiff  to  establish  his  cause  of  action,  if  he 
coald.  It  is  true,  good  morals  required  that  if  the  con- 
tract was  the  contract  of  the  defendant  he  should  have 
admitted  it.  But  there  is  no  legal  obligation  resting  on 
the  party  to  do  so.  The  plaintiff  -wsa  not  misled*  He 
was  not  compelled  to  bring  a  new  action  to  meet  a  case 
made  by  the  defence  in  th^  first  action.  The  plaintiff 
was  merely  permitted  to  proceed  |n  his  own  way  to 
charge  the  defendant  on  the  contract ;  and  having  failed 
in  that,  the  defendant  did  not  lose,  nor  did  the  plaintiff 
gain,  a  single  right  as  against  the  other. 

If  any  such  doctrine  of  estoppel  as  that  contended  for 
in  this  case  existed,  some  trace  of  it  would  be  found  in 
the  books.  The  same  course  of  proceeding  poiBued  by 
these  parties  must  have  been  pursued.  In  this  country 
and  in  England,  a  vast  number  of  times ;  and  yet  not  a 
single  case  can  be  found  where  a  party  haa  been  estop- 
ped  as  in  this  case.  Although  the  absence  of  adjudi- 
cated cases  upon  a  question  is  not  conclusive,  yet  when 
from  the  nature  of  the  case  similar  if  not  identical  cases 
must  have  occurred  very  freq^entiy,  it  certainly  pre- 
sents a  pretty  strong  argument  against  the  doctrine  on 
which  the  case  was  decided  by  the  referee. 

U  the  defendant  is  estopped,  in  this  case,  from  alleg- 
ing the  existence  of  a  special  contract,  is  he  not  also 
estopped  from  disputing  the  performance,  and  the  qual- 
ity, of  the  work,  the  price  to  be  paid,  and  indeed  every 
other  fact  required  to  be  alleged  and  proved  t  The  gen- 
eral denial  in  the  answer  embraced  them  all.  The 
plaintiff  was  bound  to  prove  all ;  and  the  failure  to 
make  proof  of  any  of  these  facts  would  have  defeated 
him  as  effectually  as  the  denial  of  his  liability  on  the 
contract.  It  may  be  said  that  the  estoppel  derives  its 
force  from  the  fact  that  the  finding  of  the  referee  was 
upon  the  latter  point.    I  do  not  perceive  how  this  can 
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make  any  difFerence,  in  principle.  The  estoppel  comes 
from  the  denial  of  a  fact  which  the  defendant  knew  to 
exist,  and  by  means  of  that  denial  the  plaintifT  s  action 
was  defeated.  So  too,  as  the  result  of  the  action  proves, 
he  entirely  denied  all  the  other  material  allegations 
in  the  complaint,  and  should  therefore  be  estopped  as 
to  them. 

In  any  view  of  the  case,  it  seems  to  me^  there  is  no 
foundation-  for  an  estoppel  of  the  defendant,  in  this  case. 

The  judgment  of  the  referee  must  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

New  trial  granted. 

[Ohomdaoa  GunoAL  Tkem,  April  6,  1858.  MulUn,  Bacon  aad  AUeitf 
JnstioeB.] 


-•■••- 


EsTELLA  KiNGSLEY  and  Others  vs.  Oblow  D. 

Blanohard. 

In  proceedingB  before  the  Borrogate  for  the  probate  of  a  will,  the  snbecribing 
witneeses  teetafied  that  they  were  called  into  the  room  where  the  teetatrix 
lay,  by  B.;  that  she  then  signed  the  will,  and  they  eigned  as  witnesses ;  that  B. 
ioqnired  of  the  teetatrix  if  it  was  her  last  will  and  teatament.  She  replied,  it 
was  not  B.  then  said,  "  the  last  you  have  made,**  and  she  answered,  "  Tes.** 
A.,  one  of  the  witnesses,  testified  that  there  was  nothing  said  or  done  by  which 
she  knew  that  the  testatrix  desired  her  to  sign  as  a  witness.  S.,  the  other  wit- 
aesBs,  swore  thsA  B.  asked  the  tesUtrix,  after  she  had  signed  the  win,  ''if  this 
was  her  last  will  and  testament,  and  if  she  wished  those  witneaeee  to  sign  it, 
or  to  witness  it ;"  that  she  replied,  "  she  did  not  know  as  she  could  say  that  it 
wss  her  last  wilL*  That  B.  then  said,  '*  the  last  one  yon  have  made  now,"  and 
she  replied,  "  Yes ;  the  last  one  I  have  made  now."  ffeld  that  if  A.*s  recol- 
leettott  was  right,  no  request  was  made,  by  any  one,  that  the  witnesses  should 
subscribe  their  names  to  the  will  as  suoh;  and  that  if  8.  was  right.  It  was 
by  no  means  certain  that  any  such  request  was  made.  That,  at  all  events,  it 
was  a  very  proper  case  for  a  jury  to  say  whether  the  requirements  of  the 
statute,  as  to  a  request  to  the  witnesses,  had  been  complied  with. 

Bdd,  aim,  that  the  circumstances  attending  the  execution  of  the  will  did  not 
supply  the  defect  in  the  proof  and  establish  a  request  by  the  testatrix  to  the 
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witaeeaes  to  sigii  it  m  each ;  it  not  satiaiiMtorily  appeering  therafirom  thai 
the  testatrix  heard  the  witneaaes  called,  or  knew  that  witnesses  were  neoes- 
sary,  or,  until  they  signed,  for  what  purpose  they  were  in  the  room. 

Whether  a  testator  was  a  person  of  sound  mind,  within  the  meaning  of  the 
term  as  applied  by  the  statute  to  testamentary  dispositions  of  property,  is  a 
fact  which  most  be  proved,  on  application  for  probate;  and  the  burthen  of 
its  proof  rests  on  the  party  propounding  the  wilL 

Although  it  could  not  haye  been  intended,  by  the  legislature,  that  the  snrro^ 
gate  might  be  satisfied  with  presumptiye  proof,  yet  the  &ct  of  capacity  may 
be  a  fsir  and  legitimate,  inference  from  other  facts.    Per  Muluk,  J. 

The  weight  of  the  presumptive  evidence  as  to  capacity  may  be  greaUy  weak- 
ened, if  not  entirely  overcome,  by  evidence  showing  the  condition  of  the 
testator,  at  the  time  of  the  execution  of  the  wilL    Per  Mulun,  J. 

If,  taking  all  the  facts  of  the  case  into  consideration,  the  question  of  capacity 
seems  to  the  court  to  be  a  proper  one  to  be  presented  to  a  jury,  a  feigned 
issue  will  be  awarded,  although  there  is  some  evidence  of  capacity,  in 
the  case. 

Where  a  testatrix  expressly  denied  that  the  instrument  was  her  last  will,  say- 
ing, merely,  that  it  was  the  last  she  had  made ;  Sdd  that  this  declaration 
was  consistent  with  the  idea,  on  her  part,  that  it  was  not  a  full  and  final  dia- 
position  of  her  property— that  it  was  not  entirely  satis&otory,  and  that  she 
intended  to  alter  it  And  that  this  was  not  such  a  declaration  of  Uie  instm* 
ment  as  her  last  will  and  testament  as  the  statute  requires. 

APPEAL  from  the  decree  or  order  of  a  surrogate,  ad- 
mitting the  will  of  Mrs.  Cunningham  to  probate. 
The  facts  relative  to  the  execution  of  the  will,  and  the 
capacity  of  the  testatrix,  appear  in  the  opinion. 

By  the  Courty  Mullik,  J.  Every  last  will  and  testa- 
ment must,  in  order  to  be  valid,  be  executed  and  at- 
tested in  the  following  manner : 

1st.  It  must  be  subscribed  by  the  testator,  at  the  end 
of  the  will. 

2d.  Such  subscription  must  be  made  by  the  testator 
in  the  presence  of  each  of  the  subscribing  witnesses,  or 
be  acknowledged  by  him  to  have  been  so  made  to  each 
of  the  attesting  witnesses. 

3d.  The  testator,  at  the  time  of  making  such  subscrip- 
tion, or  at  the  time  of  acknowledging  the  same,  shall 
declare  the  instrument  so  subscribed  to  be  his  last  wUl 
and  testament. 


ONONDAGA— OCTOBEB,  1860.  319 


Kingsley  v.  BUndiard. 


4th.  There  innst  be  at  least  two  attesting  witnesses, 
each  of  whom  shall  sign  his  name  as  a  witness  at  the 
end  of  the  will,  at  the  request  of  the  testator.  (3  JR.  S. 
Uh  ed.  144,  §  35.) 

It  is  the  duty  of  the  conrts  to  see  that  these  provisions 
be  fairly  and  rigidly  enforced.  While  all  useless  and 
unnecessary  restrictions  should  be  avoided,  as  to  the 
manner  of  executing  these  important  instruments,  yet 
every  person  must  admit  the  necessity  of  the  applica- 
tion of  such  rules  and  restrictions  as  wHl  secure  to  the 
testator  entire  freedom  of  action,  and  at  the  same  time 
furnish  evidence  that  he  has  been  free,  and  that  he  fully 
understood  that  he  was  making  a  disposition  of  his 
property,  and  that  the  instrument  executed  by  him  con- 
formed to  his  intentions  on  that  subject. 

The  provisions,  above  copied  from  the  statute,  were 
designed  to  have  this  result,  and,  fairly  enforced  and 
applied,  will  have  it.  If  it  is  permitted  to  parties  to 
establish  wills  not  made  in  conformity  to  the  statute, 
not  only  is  great  injustice  done  in  the  given  case,  but  a 
pernicious  precedent  is  established,  under  the  cover  of 
which  the  greatest  wrongs  upon  both  the  living  and  the 
dead  will  be  perpetrated. 

By  the  attestation  clause,  at  the  end  of  the  wUl,  the 
two  witnesses  required  by  the  statute  have  certified  to 
the  due  performance  of  all  the  acts  and  things  required 
by  the  statute.  This  certificate,  however,  is  not  proof 
of  the  facts  so  certified.  Before  the  will  can  be  admit- 
ted to  probate,  it  must  appear,  by  proof  before  the 
surrogate,  that  the  will  was  duly  executed.  (3  M,  8. 
Uh  ed.  139,  §  10.) 

To  prove  the  due  execution  of  the  will  in  question  the 
subscribing  witnesses  were  called  and  sworn.  They  tes- 
tify in  substance,  that  they  were  called  into  the  room 
where  the  testatrix  lay,  by  one  Orlow  D.  Blanchard ; 
that  she  then  signed  the  will,  and  they  signed  as  wit- 
nesses.   That  said  Blanchard  inquired  of  the  testatrix 


320  CASKS  19  THS  SUPRSMS  COURT. 

Kfaigsky  V.  Blanehard. 

if  it  was  her  last  will  and  teBtameot  She  replied  it  was 
not.  He  then  said,  ^^ihe  Icut  you  have  made^'^  and  she 
said  ^'  TeB.^^  So  far  the  witnesses  agi:^e.  Mrs.  Aveiy 
says  there  was  nothing  said  or  done,  then,  by  which  she 
knew  that  Mrs.  Cunningham  desired  her  to  sign  as  a 
witness. 

Doctor  Shipman,  on  the  contrary,  swears  that  Blanch- 
ard  asked  Mrs.  C,  after  she  had  signed  the  will,  if 
^^thU  tDos  her  last  toiU  and  testament^  and  if  she 
wished  those  witnesses  to  sign  itjor  to  witness  Uf^  that 
she  replied  ^^sJie  did  not  kium  as  she  oovld  say  that  it 
was  her  last  v>UV^  Blanchard  then  said,  ^^ihe  Uist  one 
you  have  made  noto.^^  She  replied  '*  Tes;  the  last  one 
I  have  made  tww.^^ 

The  statute  requires,  in  order  to  make  valid  the  execo- 
tion,  that  each  witness  should  sign  his  name  at  the  end 
of  the  will,  at  the  request  of  the  testator.  Was  this 
done  in  this  case  ?  * 

Were  the  witnesses,  or  either  of  them,  ever  requested 
by  the  testatrix  to  subscribe  their  names  to  the  will  as 
witnesses  %  It  Mrs.  Avery' s  recollection  is  right  no  such 
request  was  made  by  any  one,  in  words.  And  if  the 
doctor  is  right,  it  is  by  no  means  certain  that  any  such 
request  was  made.  The  question  put  by  Blanchard 
embraced  two  distinct  subjects — whether  it  was  her  last 
will,  and  whether  she  wished  the  persons  then  present 
to  sign  it  as  witnesses.  She  finally  answered,  ^^  Yes ;  it 
is  the  last  will  I  have  made  now."  The  ^^yes"  may  be 
responsive  to  the  whole  question,  or  it  may  be  to  but 
the  first  branch  of  it.  The  words  ^^  the  last  I  have  made 
now"  would  seem  to  indicate  that  the  first  branch  of 
the  question  was  the  one  to  which  her  attention  was 
most  particularly  directed.  And  this  is  very  much 
strengthened  by  the  first  answer  to  the  question,  deny- 
ing that  it  was  her  last  will.  If  this  was  the  only 
branch  of  the^  question,  intended  to  be  answered,  then 
no  request  is  shown,  by  her,  to  these  witnesses  to  sign. 
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and  this  reqiiirement  of  the  statute  has  never  been  com- 
plied with.  If  one  of  these  witnesses  had  recollected 
and  sworn  to  the  request,  and  the  other  had  forgotten 
it,  it  would  be  for  the  surrogate  to  say  on  which  of  the 
two  he  could  rely,  and  his  decision  on  that  subject  ought 
not  to  be  disturbed.  But  in  this  case  one  witness  swears 
no  sueh  request  was  made,  and  the  other  does  not  and 
could  not  swear  there  was;  and  after  stating  what 
occurred,  left  it  for  the  court  to  say  whether  a  request 
was  proved.  It  seems  to  me  that,  anxious  as  we  may 
be  to  give  effect  to  last  wills  and  testaments,  we  cannot 
uphold  this  will  without  totally  disregarding  the  stat- 
ute. At  all  events,  it  is  a  very  proper  case  for  a  jury  to 
say  whether  the  requirements  of  the  statute  have  been 
complied  with. 

It  may  be  said  that  the  circumstances  attending  the 
execution  of  the  will  supply  the  defect  in  the  proof,  and 
establish  a  request  by  the  testatrix  to  the  witnesses,  to 
sign  it  as  such ;  that  a  request  in  express  terms  need 
not  be  proved ;  that  it  is  enough  if  it  is  shown  that  the 
testatrix  knew  what  acts  were  required  to  be  performed 
in  order  to  make  the  will  valid ;  and  that  she  intended, 
on  that  occasion,  to  comply  with  such  forms.  These 
propositions  may  all  be  admitted.  Yet  they  do  not 
help  us  out  of  the  difficulty.  These  persons  were  called 
into  the  room  where  the  testatrix  was,  and  if  she  was 
not  in  a  stato  of  stupor,  she  heard  them  called.  But 
from  her  condition,  as  described  by  the  doctor,  there  is 
no  evidence  that  she  heard  them  called.  It  was  stated 
by  Blanchard  for  what  purpose  he  desired  them  to  go 
into  the  room.  When  she  was  aroused,  the  witnesses 
were  in  the  room,  and  she  was  asked  whether  it  was  her 
will.  She  answered  as  I  have  shown.  Now  upon  these 
facts  I  am  not  satisfied  that  she  knew  that  witnesses 
were  necessary,  or,  until  they  signed,  for  what  purpose 
they  were  in  the  room.  Unless  she  answered  the  whole 
question  put  by  Blanchard,  there  is  not  a  particle  of 
.    Vol.  LXVI.  21 
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eyidence  that  the  witnesses  were  in  any  manner  requested 
to  subscribe  the  will. 

It  is  declared  by  the  statute  (3  J9.  8.  Uh  ed.  139,  §  10,) 
that  if  it  shall  appear,  upon  the  prool  taken,  that  the 
will  was  duly  executed ;  that  the  testator,  at  the  time  of 
executing  the  same,  was  in  all  respects  competent  to 
devise  real  estate,  and  not  under  restraint,  the  said  will, 
&c.,  shall  be  recorded,  &c.,  &c.,  &c« 

By  the  first  section  of  the  same  article  (3  R.  8.  138, 
§  1,)  it  is  provided  that  all  persons,  except  idiots,  per- 
sons of  unsound  mind,  married  women  and  infants  may 
devise  their  real  estate  by  a  last  will  and  testament  duly 
executed  according  to  the  provisions  of  said  title.  By 
§  67,  3  a.  8.  J  Bth  ed.y  160,  section  10,  above  cited,  is 
made  applicable  to  wills  of  real  or  i)er8onal  estate,  or 
of  both. 

The  question  then  is,  whether  this  testatrix  is  shown 
to  have  been  a  person  of  sound  mind,  within  the  mean- 
ing of  these  terms  when  applied  to  testamentary  dispo- 
sitions of  property.  This  fact  must  be  proved ;  and  the 
burthen  of  its  proof  rests  on  the  party  propounding  the 
will. 

Neither  of  the  witnesses  say  whether  the  testatrix  was 
or  was  not  a  person  of  sound  mind.  The  proof  of  the 
fact,  then,  must  be  derived  from  the  circumstances  proved 
before  the  surrogate.  The  facts  which  would  go  to  show 
that  she  was  competent  are,  that  she  gave  an  intelligent 
response  to  Blanchard's  question,  inquired  for  her  spec- 
tacles, finding  herself  unable  to  see  without  them,  and 
informing  Mrs..  Avery  where  they  were,  on  being  in- 
formed that  they  could  not  be  found.  To  these  may  be 
added  the  presumption  of  competency,  in  favor  of  every 
human  being.  If  the  legislature  had  intended  that  the 
surrogate  might  be  satisfied  with  presumptive  proof,  it 
would  never  have  been  guilty  of  the  foUy  of  requiring 
a  fact  to  be  proved  which  the  law  presumed  to  exist. 
The  fact  of  capacity  may,  however,  be  a  fair  and  legit* . 
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imate  inference  from  other  facts ;  as,  for  example,  if  it 
be  shown  that  a  man  is  in  health,  converses  intelligently, 
or  performs  rational  acts,  the  inference  that  he  is  a  man 
of  sound  mind  may  be  a  very  legitimate  one.  Or,  if 
health  is  not  shown,  but  the  acts  and  language  of  the 
person  are  those  of  a  sane  man,  the  inference  of  cai>acity 
is  legitimate. 

It  cannot  be  claimed  that  from  a  single  intelligent  re- 
mark or  act  capacity  could  be  presumed.  The  wildest 
maniac  may,  and  sometimes  does,  utter  a  sensible  re- 
mark, or  do  a  sensible  act.  It  is  when  the  mind  of  such 
a  person  is  required  to  perform  a  series  of  such  acts,  or 
utter  a  series  of  such  remarks,  that  4;he  incapacity  is  es- 
tablished. The  most,  then,  that  can  be  said  in  regard 
to  tMs  doctrine  of  inference  or  presumption,  is  that  when 
a  sensible  act  is  proved  to  have  been  done,  or  remark 
made,  some  capacity  is  proved.  One  such  act  or  remark 
does  not  justify  the  inference  of  capacity. 

If  the  facts  above  referred  to  should  be  held  presump- 
tive of  capacity,  in  the  absence  of  any  evidence  leading 
to  the  opposite  conclusion,  their  weight  in  this  case  is 
greatly  weakened,  if  not  entirely  overcome,  by  the  evi- 
dence as  to  the  condition  of  the  testatrix  at  the  time  of 
the  execution  of  the  will. 

The  testatrix,  at  her  death,  Was  fifty-six  years  old ; 
had  been  very  sick  for  a  week,  having  been  taken  with 
chills,  fever  and  dysentary,  and  frequent  discharges  of 
blood.  The  doctor  had  been,  for  two  or  three  days,  ad- 
ministering to  her  stimulants,  brandy,  ammonia  and 
camphor,  in  order  to  bring  up  her  pulse,  which  he  was 
unable  to  do.  He  had  administered  to  her  as  much 
stimulant  as  he  thought  she  would  bear.  The  will  was 
executed  about  11  o'clock  in  the  evening,  and  she  died 
about  daylight  the  next  morning.  The  doctor  knew, 
early  in  the  evening,  she  was  dying,  and  had  so  informed 
Blanchard.  When  the  witnesses  were  called  into  the 
room  she  was  extremely  feeble,  failing  rapidly,    She 
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seemed  to  be  perfectly  at  ease ;  lay  with  her  eyes  closed, 
part  of  the  time ;  did  not  speak  unless  spoken  to  or 
aroused ;  and  her  hands  and  limbs  were  then  cold.  Is 
it  a  fair  inference,  from  all  these  facts,  that  she  was 
mentally  competent  to  make  a  will  ?  If  she  was,  the 
witnesses  should  have  been  asked,  and  they  should  have 
been  required  to  answer.  The  doctor  was  able  to  ex- 
press an  opinion,  which  would  be  entitled  to  weight  on 
this  question ;  and  his  silence  is  not  without  its  signi- 
ficance. 

While  I  ani  not  prepared  to  say  that  theze  is  not  some 
evidence  of  capacity  in  the  case,  yet  I  must  say  that, 
taking  all  the  facts  of  the  case  into  consideration,  it 
seems  to  me  to  be  a  inroper  question  to  be  presented  to 
a  jury. 

While  the  answer  of  the  testatrix  would  seem  to  im- 
ply that  the  paper  signed  by  her  was  her  last  will,  yet 
even  that  is  not  wholly  free  ^om  criticism.  The  statute 
requires  the  testator  to  declare  that  the  instrument  is  her 
last  will  and  testament.  She  expressly  denied  that  it 
was  her  last  will,  and  all  she  said,  or  would  say,  was,  it 
was  the  last  she  had  made. 

Now  this  declaration  is  consistent  with  the  idea  on 
her  part  that  it  was  not  a  full  and  final  disposition  of 
her  property ;  that  it  was  not  altogether  satisfactory ; 
and  that  she  intended  to  alter  it.  Indeed  it  is  consistent 
with  an  entire  ignorance,  on  her  part,  of  the  disposition 
of  property  provided  for  by  it,  other  than  for  a  present 
and  temporary  purpose.  In  a  word,  it  is  questionable 
whether  she  knew  it  to  be,  or  intended  for,  her  last  will 
and  testament. 

For  all  these  reasons,  it  is  due  to  the  parties,  and  the 
cause  of  truth  and  justice,  that  this  question  should  be 
reviewed  upon  the  evidence  before  a  jury,  to  whom  the 
trial  of  these  questions  more  appropriately  belongs. 

In  view  of  the  exceedingly  loose  manner  in  which  the 
provisions  of  the  statute  relating  to  the  execution  of  the 
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wills  haye,  in  nnmereus  cases,  been  applied,  it  is  very 

gratifying  to  find  the  Court  of  Appeals  bringing  back 

the  conrts  to  the  rigid  observance  and  enforcement  of 

these  provisions,  without  which  fraud  and  force  will 

have  free  course.    The  death-bed  is  not  the  place  for 

closing  up  the  affairs  of  this  life.    The  mind  enfeebled 

by  disease — disturbed  by  the  grief  of  friends,  by  its  care 

for  those  who  must  be  left  behind— agitated  by  the  hopes 

and  fears  of  the  unknown  and  untried  life  beyond  the 

grave— is  not  in  a  condition  to  weigh  accurately  the 

claims  of  children  and  friends  on  its  bounty — ^to  cast  off 

the  influence  which  kindness,  or  force  or  fear  may  have 

brought  it  under.    And  hence  the  necessity  of  seeing 

that  every  reasonable  precaution  has  been  used  in  order 

that  the  best  is  done  which  a  human  being,  under  such 

circumstances,  can  do. 

I  am  of  the  opinion  that  the  will  ought  not  to  have 

been  admitted  to  probate,  and  that  a  feigned  issue  should 

be  prepared;  and  that  the  question  be  submitted  to 

a  jury. 

Judgment  accordingly. 

[OvoNDAGA  Oknbeal  Tsem,  OotoW  2,  1800.    AUiHf  MniUn  and  Marfan, 
Jvfltioes.] 


Henry  P.  Brigos  and  others  vs.  The  North  British 
Mercantile  Insurance  Company. 

A  policy  of  insnranoe  AgainBt  fire  contained  ^  proTision  that  the  insnrcrs 
should  not  be  liable  **  for  a  loee  caused  by  lightning,  or  explosions  of  any 
kind,  unless  fire  ensues,  and  then  for  the  loss  or  damage  by  fire  only."  The 
insured  carried  on  the  business  of  rectifying  spirits,  in  the  building  de- 
scribed in  the  policy.  While  the  works  were  in  operation,  the  vapor  gen- 
erated did  not  properly  condense,  in  the  worm,  by  reaeon  of  a  scarcity  of 
water  in  it,  but  passed  from  the  worm  into  the  building,  where  it  came  in 
contact  with  a  lighted  lamp.  An  instantaneous  explosion  ensued,  which 
blew  off  the  roof,  and  blew  down  the  chief  part  of  the  walls,  of  the  building. 
Soon  after,  a  fire  occurred,  from  the  flames  coming  in  contact  with  the  spirits 
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in  tiie  rear  of  the  building.  Evidenoe  was  given,  tending  to  show  the 
amount  of  Injury  done  by  the  burning,  alone,  and  the  ii\jury  done  by  the 
yiolence  of  the  explosion,  alone.  The  jury,  1>eMdes  a  general  verdict  for  the 
insured,  found  those  separate  sums.  The  court  instructed  the  jury  that 
the  plaintifiEs  were  entitied  to  recover  for  the  entire  injury  to  the  property 
insured ;  whether  such  injury  was  done  by  the  burning,  or  by  the  force  or 
violence  of  the  explosion.  The  defiondant  excepted  to  the  instruction  that 
the  plaintifla  were  entitied  to  recover  for  the  injury  arising  from  the  force  or 
violence  of  the  explosion.  Hdd  that  the  instruction  excepted  to  was  errone- 
ous ;  the  defendant  not  being  liable  for  that  portion  of  the  loss  or  daznage. 

MOTION  by  the  defendant  for  a  new  trial  on  excep- 
tions taken  at  the  Erie  circuit,  and  ordered  to  be 
heard  at  General  Term. 


John  Ganson^  for  the  defendant. 
J!  C.  Corlett^  for  the  plaintiffs. 

By  the  Cowrtj  Talcott,  J.  This  is  an  action  on  a 
policy  of  fire  insurance.  The  policy  contains  a  provis- 
ion that  the  defendant  shall  not  be  liable  ''for  a  loss 
caused  by  lightning,  or  explosions  of  any  kind  unless 
fire  ensues,  and  then  for  the  loss  or  damage  by  fire  only." 
The  plaintiff  carried  on  the  business  of  rectifying  spirits 
in  the  building  described  in  the  policy.  According  to 
the  case,  the  plaintiffs  proved  on  the  trial  ''That  the 
spirits  they  were  engaged  in  rectifying  were  put  into  re- 
ceiving tubs  and  transmitted  thence  by  tubes  into  a  cop- 
per still,  where  they  were  heated  by  steam  coming  from 
the  boiler,  and  the  v.apor  thereby  generated  passed  from 
the  still  up  through*  a  copper  column  and  thence  by 
connections  was  passed  into  and  through  a  worm  for 
condensation,  and  thence  it  would  pass  into  receivers. 
That  in  case  the  cold  water  was  insufficient  to  cover  the 
worm,  the  vapor  would  not  condense  but  would  pass  off 
in  the  shape  of  vapor  into  the  building.  That  on  the 
morning  of  the  26th  day  of  November,  1870,  while  the 
works  were  in  operation,  the  vapor  generated  did  not 
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properly  condense  in  the  worm,  by  reason  of  the  scarcity 
of  water  about  it,  but  passed  from  the  worm  into  the 
building.  This  vapor,  when  mixed  with  air,  if  it  comes 
in  contact  with  fire,  is  inflammable ;  and  when  the  quan- 
tity is  considerable  its  ignition  causes  a  sudden  expan- 
sion of  the  air,  and  this  causes  the  explosion.  There 
was  a  small  lamp  in  the  building,  which  was  brought 
there  by  some  mechanics  who  were  examining  and  re- 
pairing the  machinery.  It  was  lighted  and  standing  on 
a  raised  platform,  near  the  rectifying  tubs  near  the  rear 
of  the  building  As  the  vapor  which  escaped  as  aforesaid 
filled  the  room  and  descended  it  came  in  contact  with 
this  lamp,  and  there  was  an  instantaneous  explosion. 
The  explosion  blew  oflf  the  roof,  and  blew  down  the  chief 
part  of  the  walls  of  the  building  and  injured  the  cop- 
per stiQ  and  column,  and  worm,  and  some  of  the  recti- 
fyers*  Soon  after  the  explosion  a  fire  ensued  from  the 
flame  coming  in .  contact  with  the  spirits  in  rear  of  the 
building."  Such  is  the  account  which  the  case  gives  of 
the  accident  as  proved  by  the  plaintiffs.  Evidence  was 
given  on  the  trial  tending  to  show  the  amount  of  injury 
done  by  the  burning  alone,  and  the  injury  done  by  the 
violence  of  the  explosion  alone ;  and  the  jury,  besides 
their  general  verdict  for  the  plaintiffs,  have  found  these 
8e]3arate  sums.  On  the  trial  the  plaintiffs  claimed  to 
recover  for  the  whole  injury  sustained,  on  the  ground 
that  the  whole  loss  was  occasioned  by  fire,  within  the 
meaning  of  the  policy,  and  that  the  exception  in  the 
policy  relative  to  explosion  applied  only  to  cases  where 
the  fire  was  originated  by  the  explosion.  The  defen- 
dant claimed  that  the  exception  referred  to  excepted  it 
from  liability  for  injury  done  by  the  explosion.  That 
it  was  liable  only  in  case  fire  ensued,  and  then  its  lia^ 
bility  was  limited  to  the  injury  done  by  the  fire.  The 
court  instructed  the  jury  that  the  plaintiffs  were  enti- 
tled to  recover  for  the  entire  injury  done  to  the  property 
insured,  whether  such  injury  was  done  by  the  burning 
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or  by  the  force  or  violence  of  the  explosioiL  The  de- 
fendant excepted  to  the  instmction  that  the  plaintiffs 
were  entitled  to  recover  for  the  injnry  arising  from  the 
force  or  violence  of  the  explosion. 

The  whole  question  discussed  on  this  motion  for  a  new 
trial  is  embraced  in  the  exception  referred  to.  Here 
was  an  explosion,  as  the  case  states,  and  as  the  court 
assumed,  and  the  jury  has  found.  This  explosion,  by 
its  mechanical  force,  effected  the  greater  part  of  the  in* 
jury  which  the  plaintiffs  sustained  on  the  occasion 
alluded  to,  and  a  conflagration,  as  another  and  distinct 
process,  ensued  upon  and  was  caused  by  the  explosion. 
The  court  is  not  to  make  a  contract  for  these  parties, 
but  to  enforce  it  as  made  by  the  parties  themselves, 
seeking  for  its  meaning  in  the  language  they  have  used. 
It  is  difficult  to  see  how  any  doubt  can  esdst  as  to  the 
interpretation  which  must  be  put  upon  it  The  particu- 
lar provision  in  question,  divested  o^  all  context  not 
necessary  to  the  full  understanding  of  the  language,  is : 
^^The  company  shall  not  be  liable  for  loss  caused  by 
explosions  of  any  kind."  The  fact  that  an  appreciable 
portion  of  the  damages  were  occasioned  by  the  direct, 
mechanical  force  of  the  explosion,  would  seem  to  be  all 
that  is  necessary  to  be  stated  to  show  that  the  instruc- 
tion excepted  to  was  erroneous.  The  fallacy  of  the  in- 
genious argument  of  the  counsel  for  the  plaintiffs  is, 
that  it  interpolates  in  the  contract  an  exception  which 
the  parties  have  not  incorporated.  He  undertakes  to 
show,  and  it  may  be  assumed  succeeds  in  showing,  that 
the  whole  loss  would,  under  the  general  terms  of  the 
policy,  have  been  a  loss  by  fire  for  which  the  company 
would  have  been  liable,  but  for  this  exception,  as  in  the 
M}ase  of  an  explosion  of  gunpowder,  {Waters  v.  The 
Merchants^  LouisviUe  Ins.  Co,^  11  Peters^  213,)  and  he 
claims  that  the  exception  referred  to  must  be  confined 
^'to  the  bursting  of  boilers,  and  other  explosions  caused 
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by  chemical  and  other  causes  than  ignition."  This  ex- 
ception is  "explosions  of  any  kind."  And  theargn- 
ment  of  the  counsel  for  the  plaintiffs  requires  us  to  add 
the  words,  "unless  such  explosion  shall  have  been 
produced  by  fire,"  or  its  equivalent.  This  materially 
changes  the  contract  of  the  jyarties.  The  only  occasion 
for  the  introduction  of  such  a  stipulation  is  to  protect 
the  defendant  against  explosions  in  some  way  due  to, 
or  caused  or  promoted  by,  fire.  Against  liability  for 
an  explosion  not  caused  by,  and  having  no  connection 
with,  fire,  the  defendant  had  no  occasion  to  protect  itself 
by  express  stipulation.  And  the  argument  that  the  de- 
fendant would,  without  this  exception,  have  been  liable 
for  the  injury  caused  by  the  mechanical  force  of  the 
explosion,  shows,  not  that  such  a  stipulation  does  not 
exist,  or  is  to  be  construed  otherwise  than  according  to 
the  plain  meaning  of  its  language,  but  to  furnish  a  suffi- 
cient reason  for  its  introduction  into  the  contract,  and 
to  indicate  the  particular  risk  which  it  was  intended  the 
assured  should  take  upon  themselves. 

It  is  conceded  by  the  defendant  that  it  is  liable 
for  the  loss  occasioned  by  the  conflagration  which  en- 
sued and  was  occasioned  by  the  explosion.  This  por- 
tion of  the  damage  the  jury  has  found  amounted  to  the 
sum  of  $360,  SLpro  rata  amount  of  which  (the  loss  being 
to  be  divided  pro  rata  amongst  several  underwriters) 
the  plaintiffs  are  entitled  to  recover.  The  case  does  not 
contain  the  precise  information  which  would  enable  us 
to  specify  the  exact  sum  for  which  the  defendant  in  this 
case  is  liable.  It  is  claimed  in  the  points  of  the  defen- 
dant that  the  {precise  pro  rata  proportion  of  this  loss  of 
I860,  for  which  the  defendant  is  liable,  is  $61.94,  which 
we  suppose  does  not  include  the  interest. 

A  new  trial  must  be  granted,  therefore,  unless  the 
plaintiffs  shall  stipulate  to  reduce  their  verdict  from 
$791.66  to  $61.94,  with  interest  from  the  commencement 
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of  the  action.  In  which  case  judgment  is  ordered  for 
that  sum,  with  costs ;  otherwise  a  new  trial  is  ordered, 
costs  to  abide  the  event. 

Judgment  accordingly. 


Henry  P.  Briggs  andV)thers  m.  The  People's  Insur- 
ance Company. 

By  the  Caurty  Talcott,  J.  This  case  must  be  gov- 
erned by  the  decision  in  the  foregoing  case  of  The  same 
plaintiff's  against  The  Dearth  British  Mercantile  Insur- 
ance  Compamy. 

In  this  case,  however,  the  jury  have  not  se])arated  tiiie 
damages  resulting  from  the  mechanical  force  of  the  ex- 
plosion from  those  which  resulted  from  that  cause  and 
from  the  fire  which  ensued.  Unless,  therefore,  the  par- 
ties can  stipulate  to  assume  the  verdict  in  the  other  case 
as  to  the  amount  of  damages  occasioned  by  the  confla- 
gration alone,  and  thus  agree  upon  a  judgment  upon 
the  basis  of  the  special  verdict  in  the  former  suit,  a  new 
trial  will  be  necessary.  All  the  court  can  do  is  to  order 
a  new  trial. 

New  trial  ordered,  costs  to  abide  the  event,  (a) 

[Fourth  Dspartiobnt,  Gbns&al  Term,  at  Rochester,  September  10,  18Y2. 
f/bAiMOfi,  TaleoU  and  Barker,  Juatlces.] 

(a)  See  Brigg*  ti  al,  t.  Ifarth  Amtrkm  and  MnreatUiU  Imurtmce  Oomptmy, 
(58  y,  r.  446.) 
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Sabah  a.  Jabvis,  administratrix^  &c.,  vs.  William 

F.  Jabvis. 

A  referee  reported  certain  evidence  tending  to  show  an  indebtedness  of  the 

defendant  to  the  plaintiff,  but  did  not  find,  as  a  fact,  that  such  indebtedness 

existed.    As  a  conclusion  of  law,  he  fonnd  that  the  plaintiff  was  entitled  to 

recover  the  amount  of  the  indebtedness  which  the  evidence  tended  to  show. 

•«  Seld  that  the  finding  was  erroneous. 

It  is  the  province  of  a  referee  to  find  the  fact,  instead  of  reporting  the  evi- 
dence ;  and  judgment  cannot  be  given  upon  a  report  of  evidence,  no  matter 
how  strongly  it  may  tend  to  establish  the  &ct. 

■ 

APPEAL  by  the  defendant  from  a  judgment  for  the 
plaintiff  on  the  report  of  a  referee. 

F.  W.  CogsweUy  for  the  appellant. 
John  Van  Voorhis^  for  the  respondent. 

By  the  Courty  Talcott,  J.  The  only  serious  diffi- 
culty in  sustaining  the  judgment  in  this  case  seems  to 
be  the  form  of  the  report  of  the  referee. 

The  referee  has  fallen  into  the  not  unusual  mistake  of 
referees,  and  found  and  reported  the  evidence,  instead 
of  the  facts  established  by  the  evidence. 

The  finding  upon  which  the  legal  conclusion  of  the 
referee  is  based,  so  far  as  it  is  necessary  to  be  consid- 
ered, is  as  follows,  viz.:  '^  In  the  latter  part  of  the  year 
1866,  or  forepart  of  1866,  Mrs.  Banks  and  the  defendant 
had  a  conversation,  in  the  defendant' s  house,  in  which 
she  asked  him  for  a  statement  about  the  money  he,  de- 
fendant, had  borrowed  from  her.  He  said  he  would 
settle  with  her  in  the  afternoon.  In  the  afternoon  they 
again  got  together,  and  the  defendant  then  admitted 
that  he  owed  her  $700 ;  *  that  that  amount  was  her  due.' 
Defendant  then  produced  a  county  bond,  and  asked 
her  if  she  would  take  that  in  part  payment.  She  looked 
at  it  and  said  she  would.  Defendant  then  asked  her  if 
he  had  not  better  deposit  it  in  the  bank  for  safe  keep- 
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ing.  To  this  Mrs.  Banks  assented,  and  defendant  put 
the  bond  in  his  pocket.  It  was  stated  in  these  conver- 
sations that  there  was  $200  due  Mrs.  Banks  over  and 
above  the  amount  of  the  bond.  The  defendant  after- 
wards appropriated  the  bond,  and  received  the  avails 
thereof  to  his  own  use." 

The  Mrs.  Banks  referred  to  in  the  referee^  s  statement  of 
the  conversation  is  the  testatrix,  of  whom  the  plaintiff 
is  administrator  with  the  will  annexed. 

The  conclusion  of  law  of  the  referee  upon  the  fore- 
going statement  is — ^^that  the  plaintiff,  as  administra- 
trix as  aforesaid,  is  entitled  to  recover  against  the  de- 
fendant the  BTJtm  of  seven  hundred  dollars,  with  interest 
thereon  from  January  Ist^  1866." 

This  is  clearly  a  non  sequitur.  The  plaintiff  is  not 
entitled  to  recover  because  a  certain  conversation  oc- 
curred in  which  an  indebtedness  was  admitted.  Even 
conceding  that  the  finding  would  be  sufficient  to  sup- 
port a  judgment  for  the  conversion  of  the  bond,  there 
remain  the  |200,  as  to  which  nothing  is  found  except 
the  fact  that  a  conversation  occurred,  in  which  the 
indebtedness  was  admitted.  This  admission,  in  con- 
nection with  the  other  evidence  tending  to  show  that 
the  defendant  had  previously  received  the  sum  of  $725, 
which  equitably  belonged  to  Mrs.  Banks,  was  strong 
evidence  to  establish  the  existence  of  an  indebtedness, 
and  would  have  been  amply  sufficient  to  justify  a  find- 
ing of  the  referee  that  the  defendant  was,  at  the  time  of 
the  alleged  conversation,  in  fact  indebted  to  Mrs.  Banks 
in  the  sum  of  $700.  But  it  is  merely  evidence  of  the 
indebtedness,  and  is  not  of  itself  and  does  not  consti- 
tute indebtedness,  and  it  cannot  legally  be  said  that  a 
plaintiff  is  entitled  to  a  judgment  because  a  certain  con- 
versation occurred,  however  strong  evidence  of  the  ex- 
istence of  an  indebtedness  that  conversation  may  afford. 
It  is  necessary  that  the  fact  of  indebtedness  should  be 
found  and  reported  to  the  court.     Although  the  evi- 
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dence  undoubtedly  must  have  satisfied  the  mind  of  the 
referee  that  the  indebtedness  did  exist,  yet  he  has 
wholly  omitted  to  find  any  such  fact,  and  instead  has 
found  and  reported  certain  evidence  on  the  subject.  The 
facts  are  to  be  found  by  the  referee,  and  not  by  the 
court.  If  a  special  verdict  should  find  precisely  in  this 
form,  the  court  would  be  unable  to  render  any  judg- 
ment for  the  plaintiff  on  the  finding,  because  however 
strong  the  evidence  to  establish  a  fact  may  be,  it  is  the 
province  of  the  jury  to  find  the  fact,  instead  of  reporting 
the  evidence. 

Reports  of  referees  are  very  often  defective  in  failing 
to  discriminate  between  the  fact  which  is  in  issue,  and 
the  evidence  to  establish  the  fact.  In  such  cases  the 
fact  which  the  evidence  tends  to  establish  is  often,  by 
counsel,  assumed  to  have  been  found,  and  the  case 
passes  off  without  a  critical  examination  of  the  finding 
in  this  particular.  In  this  case,  however,  the  specific 
objection  is  made,  and  we  do  not  see  how  it  is  to  be 
avoided. 

New  trial  ordered,  costs  to  abide  the  event. 

[Fourth  DKPA&noBNT,  Ginckal  Term,  at  BqI&Io,  January  7«  1878.    Muilin, 
T§bm  and  S.  D.  Sndth,  Justices.] 
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FiTZSiMMONS  and  others  vs.  Mabks  and  Cohbn. 

The  only  effect  of  a  judgment  rendered  in  another  state,  in  proceedings  by 
attachment  against  the  property  and  effects  of  non-residents  of  such  state, 
without  any  appearance  by  the  defendants,  is'  to  bind  the  property  found  in 
tiie  state  under  the  laws  of  which  such  judgment  is  rendered. 

For  all  purposes  of  proceeding  against  the  person,  such  a  judgment  is  a  mere 
nullity ;  and  cannot  be  sued  on  as  a  judgment  in  permmam,  even  in  the  courts 
of  the  same  state. 

And  such  judgment  being  so  far  void  that  no  acdon  can  be  maintained  upon  it 
as  a  judgment  against  the  defendants  therein,  it  forms  no  obstacle  to  a 
recovery,  here,  iqpon  the  original  demand. 
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If  anything  la  received  by  the  creditor,  under  the  foreign  attachment  proceed- 
ing8»  it  would  be  a  payment,  pro  ianio.    Per  Tai.oott,  J. 

APPEAL  from  a  judgment  rendered  for  the  plain- 
tiff§  at  the  Oneida  circuit,  on  a  trial  by  the  court 
without  a  jury. 

/.  2>.  CoUinSy  for  the  appellants. 

JF.  D.  Kernan^  for  the  respondents. 

By  the  Courty  Talcott,  J.  This  is  an  action  for  goods 
sold  and  delivered.  It  appears  that  certain  persons 
caused  an  attachment  to  be  issued,  in  1869,  in  the  state 
of  New  Jersey,  against  the  property  and  effects  of  the 
defendants,  as  non-residents  of  that  state.  The  plain- 
tiffs in  this  suit  filed  their  claim,  on  which  this  suit  is 
brought,  with  the  auditor  appointed  under  the  attach- 
ment proceedings,  as  they  were  authorized  to  do  under 
the  statute  of  New  Jersey,  to  obtain  a  distributive  share 
of  the  property  and  effects  seized  on  the  attachment. 
The  duty  of  the  auditor,  under  the  statute,  is  to  ascer- 
tain and  report  the  amounts  due  to  the  i)arties  who 
commenced  the  suit,  and  to  such  persons  as  may  have 
filed  their  claims  before  him  respectively,  and  upon  this 
report  a  judgment  of  the  court  is  rendered,  establishing 
the  amounts  so  due.  No  process  to  bring  the  debtor 
into  court  is  issued,  but  a  notice  is  required  to  be  pub- 
lished in  some  paper  in  New  Jersey,  under  which  the 
debtor  may  appear,  if  he  sees  fit.  There  was  no 
appearance  in  this  case,  and  the  New  Jersey  court  pro- 
ceeded solely  upon  the  publication.  The  usual  judg- 
ment was  rendered,  establishing  the  amount  due  to 
those  creditors  who  had  filed  their  claims.  The  statute 
itself  does  not  purport  tg  bind  the  debtor  personally, 
but  only  the  property  taken  on  the  attachment.  The 
sole  defence  in  this  case  is,  that  the  demand  was  merged 
in  the  New  Jersey  judgment,  and  that  the  action  can- 
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not  therefore  be  maintained  on  the  original  indebted- 
ness, bnt  should  have  been  brought  on  the  judgment. 
It  is,  however,  perfectly  weU  settled,  at  this  day,  that 
the  only  effect  of  such  a  judgment  is  to  bind  the  prop- 
erty found  in  the  state  under  the  laws  of  which  such  a 
judgment  is  obtained.  For  all  purposes  of  proceeding 
against  the  person,  the  judgment  is  a  mere  nullity. 
{If ayes  v.  Butler^  6  Barh.  613,  arid  cases  died.)  As 
was  said  by  Bronson,  J.,  in  Oakley  v.  AspinwaUy 
(4ir.  Y,  621,)  "When  the  courts  of  a  state  render  a 
judgment  against  a  person  who  was  not  a  citizen  of  that 
state,  and  was  not  brought  into  court,  the  judgment  is 
held  absolutely  void  everywhere  else,  although  it  may 
have  been  expressly  authorized  by  the  legislature  of  the 
state  where  it  was  rendered."  {See  also  Kerr  v.  Kerr, 
41 N.  T,  272.)  Such  a  judgment  cannot  be  sued  on  as 
a  judgment  in  personam^  even  in  the  courts  of  the  same 
state.    {Farce  v.  Oower^  23  How.  Pt.  294.) 

It  was  held,  at  an  early  day,  in  Pennsylvania,  that  a 
judgment  obtained  in  another  state  on  a  foreign  attach- 
ment was  prima  fade  evidence  of  indebtedness  in  the 
state  where  suit  was  brought  upon  it.  {Phelps  v.  Hoi- 
ker,  1  DoK.  281.  Betty  v.  Death,  Addison,  265.)  This 
was  upon  the  idea  that  it  was  necessary  under  the  pro- 
vision in  the  United  States  Constitution  regarding  the 
faith  and  credit  to  be  given  in  a  state  to  the  records  and 
judicial  proceedings  of  another  state.  In  a  later  case, 
however,  in  the  Supreme  Court  of  the  United  States, 
this  doctrine  was  repudiated,  and  Catron,  J.,  delivering 
the  opinion  of  the  court,  says:  *'Nor  has  any  faith  or 
credit  been  given  to  such  judgments  by  any  state  of 
this  Union,  so  far  as  we  know.  The  state  courts  have 
universally,  and  in  many  instances,  held  them  to  be 
void,  and  resisted  their  execution  by  a  second  judgment 
thereon."  {D'AroyY.  Ketchum,  11  How.  U.  S.  165.) 
The  same  case  holds  that  no  action  can  be  maintained  in 
a  sister  state  on  such  a  judgment. 
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The  New  Jersey  judgment  being  so  far  void  that  no 
action  can  be  maintained  upon  it  as  a  judgment  against 
the  defendants,  it  forms  no  obstacle  to  a  recovery  upon 
the  original  demand. 

If  anything  is  received  by  the  creditor  under  the  for- 
eign attachment  proceeding^,  it  would  be  a  payment 
pro  tanto ;  but  in  this  case  if  is  not  claimed  that  any- 
thing was  realized  under  these  jiroceedingSi  by  the 
plaintifFs. 

Judgment  affirmed. 

[FouBTH  Dk? AETMXNT,  Gbitbbal  Tkem,  at  Buffalo,  Jaanary  7,  1878.  MtUUn, 
TalcoU  and  R  D.  amith,  Jnaticee.] 


66b  836 
17>|i6IO 


V  Cbidleb  v8.  Cubby  and  others. 

Where  the  offidal  bond  of  an  administrator,  given  to  the  people  ae  nominal 
obligees,  has  been  assigned  by  the  snrrogate,  to  be  prosecuted  nnder  the  act 
of  1887,  {Law  of  1887,  eh,  460,)  an  action  can  be  maintained,  thereon,  by  the 
assignee,  in  his  own  name. 

Section  118  of  the  Code,  authorizing  the  tnistee  of  an  express  trust  to  sne,  is 
merely  permlBsive,  and  does  not  prevent  the  real  party  in  interest  from  sn- 
ing  under  §  111. 

Where  an  administrator's  bond  was  joint  and  several,  and  was  executed  by  the 
defendants  and  two  other  persons ;  held  that  an  action  thereon  would  lie 
against  the  defendants  alone.  That  they,  being  two  of  the  parties  who  were 
severally  liable  on  the  same  obligation,  were  within  the  express  language  of 
§  120  of  the  Coda 

APPEAL  from  an  order  sustaming  a  demurrer  to 
the  complaint. 


Hakes  A  8tet>en8j  for  the  appellants. 

William  Buinsey^  for  the  respondent 

Talcott,  J.  This  is  an  action  brought  upon  an  ad- 
ministrator's bond,  which  has  been  assigned  to  the 
plaintiff  by  the  surrogate  of  Steuben  county,  to  be  prose- 
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cuted  under  the  act  of  1887.  The  bond  is  joint  and  eev- 
eral,  executed  by  the  defendants  and  two  other  persons. 
The  points  presented  by  the  demurrer  are  two :  1st.  That 
the  action  cannot  be  maintained  by  the  plaintiff,  but 
should  have  been  brought  in  the  name  of  the  people, 
who  are  the  nominal  obligees.  3d.  That  the  .bond  being 
joint  and  several,  all  or  only  one,  of  the  obligors  must 
be  sued.  As  to  the  first  point,  we  think  the  decision  of 
the  Special  Term  was  correct,  and  that  under  the  cir- 
cumstances the  action  may  be  maintained  by  the  plain- 
tiff in  her  own  name.  {Thayer  v.  Clark^  48  Barb.  343.) 
Section  113  of  the  Code,  authorizing  the  trustee  of  an 
express  trust  to  sue,  is  merely  permissive,  and  does  not 
prevent  the  real  party  in  interest  from  suing  under  §  111. 
The  case  of  The  People  v.  NiyrUm^  (9  N.  T.  176,)  and 
the  other  cases  referred  to  by  the  plaintiff,  where  actions 
of  this  kind  have  been  brought  in  the  name  of  the 
people,  only  hold  that  the  action  may  be  maintained  in 
that  form  under  §  113. 

Upon  the  second  point  we  think  the  Special  Term 
erred.  There  is  no  question  but  what  before  the  Code 
joint  and  several  obligors  must  have  been  sued  either 
all  jointly  or  each  on8  severally.  In  other  words,  the 
plaintiff  was  bound  to  treat  the  obligation  either  as  joint 
or  several.  But  §  180  of  the  Code  expressly  provides 
that  persons  severally  liable  on  the  same  obligation  or 
instrument  may  all  or  any  of  them  be  included  in  the 
same  action,  at  the  option  of  the  plaintiff.  This  rule 
was  first  by  statute  applied  to  commercial  paper,  in 
1837.  By  the  Code,  however,  the  principle  is  extended 
to  other  obligations  and  instruments.  It  was  early  de- 
cided by  the  General  Term  of  the  Eighth  District  that, 
under  this  section,  two  of  three  joint  and  several  obli- 
gors may  be  sued.  The  same  point  is  stated  by 
Willard,  J.,  in  De  Bidder  v.  SchermerJiorn^  (10  Barb. 
638.)  The  rule  in  Brainard  v.  Jones  was  admitted  by 
Mallin,  J.,  in  delivering  the  opinion  of  the  General 
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Term  of  the  Fifth  District  in  Strang  v.  WheaUm,  (38 
Barb.  616,)  and  was  also  referred  to  as  correct  by 
Denio,  J.,  in  Carman  v.  Plass,  (23  N.  Y.  286.) 

The  defendants  are  two  of  the  parties  who  are  sever- 
ally liable  on  the  same  obligation,  and  are  therefore 
within  the  express  language  of  §  120.  Upon  this  ground 
the  order  sustaining  the  demurrer  is  reversedj  with 
leave  to  the  defendants  to  amend  within  twenty  days, 
on  payment  of  costs. 

MuLLiK,  P.  J.,  concurred. 

E.  D.  Smith,  J.,  having  made  the  order  appealed 
from,  did  not  sit 

[Fou&TH  Dkpartmknt,  GiVBRAL  TisRM,  at  Buffalo,  JaniiATj  *!,  1878.  MuSin 
and  TaieoU,  Jnatioee.] 


McCouN  VS.  The  New  York  Central  and  Hudson 

River  Railroad  Company. 

A  complaint  alle^^  that  the  defendant,  by  its  seryanta,  Ac,  neg^ligently  set 
fire  to  and  destroyed  the  pliuntiff 'a  raspberry  patch.  It  was  proved  that  the 
fire  was  started  by  means  of  a  burning  brand,  thrown  from  a  passing  loco- 
motive upon  the  defendant's  own  land,  where  it  set  fire  to  the  grass,  and  the 
fire  spread  to  the  raspberry  patch,  which  adjoined.  It  was  not  shown  that 
the  person  who  threw  off  the  brand  was  in  the  employ  of  the  defendant ;  but 
it  was  proved  that  he  was  upon  the  engine,  and  apparently  engaged  at  work 
there,  with  his  coat  off.  Jlsld  that  this  fairly  raised  a  presumption  that  such 
person  was  in  the  employ  of  the  defendant,  and  was  rightfully  engaged  at 
work  upon  the  engine,  in  the  absence  of  all  explanation. 

On  a  motion  for  a  nonsuit,  the  defendant  objected  that  there  was  "  no  proof  of 
n^ligence  on  the  part  of  the  defendant,  its  agents  or  servants."  Held  that 
this  objection  did  not  call  the  attention  of  the  court  and  counsel  to  the  in- 
sufficiency of  the  proof  that  the  person  who  cast  off  the  burning  brand  was 
in  fact  one  of  the  servants  of  the  defendant ;  but  on  the  contrary,  was  calcu- 
lated to  lead  to  the  supposition  that  the  fact  was  conceded. 

The  defendant  also  objected  that  it  did  not  appear  but  that  the  casting  off  of 
the  burning  brand  was  the  wilful  act  of  the  person  who  did  it,  and  not 
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within  the  scope  of  his  employment  Mdd  that,  in  the  absence  of  proof  to 
the  contrary,  it  was  to  be  presamed  that  the  fireman  or  engineer  did  the  act 
in  question  in  the  performance  of  his  usual  duties. 
It  was  also  objected  that  the  damage  was  too  remote  from  the  act  complained 
of.  Beld  that  in  this  particular  the  case  was  governed  by  the  pdnciples 
laid  down  in  JPfM  v.  New  T&rk  Central  R,  R.  Co,,  (82  N,  Y,  889,)  and  Webb 
V.  The  RotM  <frc.  jK.  A  Co,,  (3  Lane,  468.) 

APPEAL  by  the  defendant  from  a  judgment  entered 
on  the  report  of  a  referee. 

A.  P.  Laning^  for  the  appellant. 

T.  M.  Webster^  for  the  respondent. 

By  the  Courts  Talcott,  J.  This  action  is  brought  upon 
the  allegation  that  the  defendant  by  its  servants,  &c., 
negligently  set  fire  to  and  destroyed  the  plaintiflPs  rasp- 
berry patch,  of  about  two  acres.  The  fire  was  started 
by  means  of  a  burning  brand  thrown  from  a  passing 
locomotive  on  to  the  def eqdant'  s  own  land,  where  it  set 
fire  to  the  grass,  and  the  fire  thus  spread  to  and  was 
communicated  to  the  raspberry  patch  which  adjoined. 
It  was  not  shown  that  the  person  who  thyew  off  the 
brand  was  in  the  employ  of  the  defendant.  It  was 
shown  that  the  person  who  threw  off  the  brand  was 
upon  the  engine,  and  apparently  engaged  at  work  there 
with  his  coat  off.  This,  we  think,  fairly  raised  a  pre- 
sumption that  he  was  in  the  employ  of  the  defendant 
and  was  rightfully  engaged  at  work  upon  the  engine,  in 
the  absence  of  all  explanation.  The  defendant  knows 
whether  the  person  was  its  engineer  or  in  its  employ,  or 
not.  The  plaintiff  could  only  judge  from  the  appear- 
ances. Besides,  the  attention  of  the  court  and  counsel 
was  not  fairly  called  to  any  such  objection,  on  the  trial. 
The  only  claim  to  raise  the  objection  here  arises  on  the 
motion  for  a  nonsuit.  And  the  only  ground  of  nonsuit 
suggested  which  can  be  supposed  to  raise  this  objection 
is,  "  that  there  is  no  proof  of  negligence  on  the  part  of 
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the  defendant,  its  a^nts  or  servants."  This  did  not 
call  attention  to  any  objection  as  to  the  sufficiency  of 
the  proof  that  the  person  who  cast  off  the  burning  brand 
was  in  fact  one  of  the  servants  of  the  defendant,  but  on 
the  contrary,  was  calculated  to  lead  to  the  supposition 
that  that  fact  was  conceded. 

Substantially  the  same  answer  applies  to  the  objection 
now  apparently  raised  specifically  for  the  first  time; 
namely,  that  it  did  not  appear  but  that  the  casting  off 
of  the  burning  brand  was  the  wilful  act  of  the  person 
who  did  it,  and  not  within  the  scope  of  his  employment. 
We  think  that,  in  the  absence  of  any  proof  to  the  con- 
trary, it  is  to  be  presumed  that  the  fireman  or  engineer 
did  the  act  in  question  in  the  performance  of  his  usual 
duties. 

As  to  the  objection  that  the  damage  ¥ras  too  remote 
from  the  act  complained  of,  the  case  seems  to  be  gov- 
erned by  the  principles  laid  down  in  Meld  v.  The  iV.  T. 
Central  R.  R.  Co.y  (32  iT.  T.  339,)  and  Webb  v.  The 
Rome  Ac.  R.  R.  Co.,  (3  Lans.  463,)  affirmed,  as  we  are 
informed,  by  the  Court  of  Appeals.  The  questions  of 
negligence  and  contributory  negligence  were  in  this  case 
questions  of  fact,  and  must  be  considered  to  have  been 
disposed  of  as  such  by  the  referee. 

The  judgment  is  affirmed. 

[Fourth  Dspaatioent,  Qksemal  Tbem,  at  Bnffido,  January  %  1878.    Mid' 
Un,  TaleoU  and  E.  2).  Smith,  Justices.] 
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ZoGBAUM  VS.  Pabker  and  Blodgett. 

Thy  the  pbdntiff,  was  the  owner  of  a  Jadjipnent  against  B.,  one  of  the  defen- 
dants. In  an  action  brought  by  B.  against  Z.  for  fiidse  imprisonment,  a  ver- 
dict was  rendered  in  favor  of  B.  Before  judgment  was  entered  B.,  in 
porsnanoe  of  a  previous  agreement,  assigned  the  verdict  to  his  attorney,  in 
payment  for  legal  services  in  the  aoMon  and  other  indebtedness.  Held  that 
the  agreement  between  B.  and  his  attorney,  as  to  the  dispoHition  of  the  pro- 
oeeda  of  that  suit,  was  valid. 

Bekl,  aUo,  that  the  plaintiff  had  no  claim  to  set  off  the  judgment  owned  by 
him  against  the  one  recovered  in  the  action  brought  by  B.  That  the  right 
to  set-off  did  not  arise  until  judgment  was  perfected ;  and  the  assignment  of 
the  verdiet  was  a  complete  answer  to  the  cUdm  of  set-oft 

Bdd,  ftirtiber,/that  the  verdict,  though  recovered  in  an  action  for  a  tort  to  the 
person,  was  assignable. 

The  test  of  the  assignability  of  a  claim  is,  whether  It  would  survive.  A  right 
that  may  be  transferred  by  operation  of  law  has  the  elements  of  property, 
and  may  also  be  transferred  by  act  of  the  party. 

An  action  for  a  tort  survives  after  vcrdiek    (Code  §  191,  amendmentof  1869.) 

The  ease  of  Brook$  v.  Honfwd  (16  Ahb.  842)  overruled 

APPEAL,  by  the  plaintiflf,  from  a  judgment  of  the 
Special  Term  of  Erie  county,  dismissing  the  com- 
plaint, in  an  equity  case. 
The  facts  appear  in  the  opinion. 

W.  W.  Rowley^  for  the  appellant 

P.  O.  ParkeTy  for  the  respondents,  cited  Benedict  v. 
Stewarty  (23  Barb.  420 ;)  Wilde  v.  Joel,  (16  How.  529 ;) 
fifoic  V.  Hamlin^  (11  id.  462 ;)  Neshit  v.  LockToaUy  (34 
N.  T.  167 ;)  J^ox  v.  J^ox,  (24  How.  409  ;  18  iV.  Y.  368  ; 
14  id.  289,  322 ;)  Fogerty  v.  Jordan,  (2  Roh.  319  ;) 
Voorhies  v.  Dorr,  (61  Barh.  480;)  Rooney  v.  Second 
Ave.  R.  R.  Co.,  (18  N.  T.  368;)  Hall  v.  Ayer,  (19  How. 
91 ;)  McGregor  v.  Comstock,  (28  N.  T.  237 ;)  Ely  v. 
Cooke,  {Id.  365 ;)  Mackey  v.  Mackey,  (43  Barh.  58 ;  19 
How.  92,  153 ;)  Brooks  v.  Hanfi/rd,  (15  Alh.  342,  per 
Daniels,  J. ;  Code,  §  121 ;)  Wood  v.  Phillies,  (11  Abb. 
N.  8.  1 ;)  Voorhies^  Code,  p.  458,  note  p;  Roberts  v. 
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Carter,  (dSIT.  T.  107;  11  Paige,  617;  4  John.  Ch.  11; 
6  Cowen,  261 ;  3  Wend.  400.) 

By  the  Court,  Talcott,  J.  This  action  was  com- 
menced as  a  suit  in  equity  to  compel  a  set-off  of  a  judg- 
ment recovered  in  June,  1870,  for  $482.79,  in  favor  of 
the  plaintiff  in  this  action  and  one  Rufus  Fairchild, 
against  John  R.  Blodgett,  against  and  upon  a  judgment 
recovered  in  November,  1871,  in  favor  of  John  R.«  Blod- 
gett, against  the  said  Zogbaum,  for  $627.17.  The  court 
below  finds  that  Zogbaum  was  the  sole  owner  of  the 
judgment  recovered  in  the  name  of  himself  and  Fair- 
child.  Parker  was  the  attorney  and  counsel  of  Blod- 
gett, in  his  action  against  Zogbaum,  which  was  an 
action  for  false  imprisonment.  The  court  finds  as  facts, 
that  at  the  time  of  the  commencement  of  the  action  of 
Blodgett  v.  Zogbaum,  Blodgett  was  justly  and  fairly 
indebted  to  Parker  in  the  sum  of  $200  for  services  ren- 
dered as  attorney  and  counsel  in  this  court.  And  that 
at  the  time  of  the  commencement  of  the  action  it  was 
agreed  between  Blodgett  and  Parker  that  out  of  the 
recovery  in  the  action,  if  any,  Parker  was  to  own  and 
have  for  his  services,  as  attorney  and  counsel  therein, 
the  taxable  costs  and  a  reasonable  counsel  fee.  That  at 
the  time  of  the  commencement  of  the  action  Blodgett 
retained  John  Ganson,  Esq.,  counsellor  of  the  court,  to 
assist  Parker  on  the  trial,  and  that  for  such  service, 
Ganson  should  be  paid  a  reasonable  counsel  fee  out  of 
the  recovery.  That  it  was  further,  at  the  same  time, 
agreed  between  Blodgett  and  Parker  that  if  anything 
remained  after  paying  the  expenses  of  the  suit,  such 
residue  should  be  assigned  and  belong  to  Parker  for  the 
purpose  of  paying  and  satisfying  the  debt  of  $200  pre- 
viously due  to  him. 

The  recovery  against  Zogbaum  was  for  $400  damages, 
and  upon  the  rendition  of  the  verdict,  before  any  judg- 
ment was  entered,  Blodgett  assigned  the  verdict,  dam- 
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ages,  and  all  his  interest  in  the  costs  and  disbursements, 
to  Parker.  This  assignment  was  with  the  consent  of 
Granson,  and  upon  the  agreement  that  when  the  amount 
should  be  collected,  Parker  should  pay  orer  to  Gktnson 
the  sum  of  |150  as  his  counsel  fee.  The  court  finds  the 
amount  of  a  reasonable  counsel  fee  to  Ganson  in  the 
case  to  be  |160,  and  to  Parker  the  same.  The  judgment 
of  the  court  dismissing  the  complaint  was  correct. 

First.  The  original  agreement  made  at  the  commence- 
ment of  the  suit,  as  to  the  disposition  of  the  proceeds 
of  the  recovery,  was  valid  and  binding.  It  was  decided 
in  Booney  v.  Second  Avenue  B.  JR.  Co.^  (18  J}ir.  T.  368,) 
that  an  attorney's  lien  still  exists,  and  applies  to  the 
amount  which  was  agreed  upon  as  a  compensation ;  and 
that  ^'  it  is  still  true  that  the  attorney  is  to  be  regarded 
as  the  equitable  assignee  of  the  judgment  to  the  extent 
of  his  claim  for  services  in  the  action."  Presumptively 
the  lien  of  the  attorney  extends  only  to  the  amount  of 
the  taxable  costs.  If  by  the  agreement  the  compensa- 
tion  was  to  be  greaterj  notice  to  the  opposite  party  would 
be  required  in  order  to  protect  the  lien  for  the  excess 
against  a  bona  fide  settlement  and  satisfaction  as  between 
the  parties.  {McOregor  v.  Gomstock^  28  N.  Y.  237.) 
Where  the  judgment  is  previously  agreed  to  be  assigned 
to  the  attorney  or  anybody  else,  in  good  faith,  for  value, 
the  assignee  has  the  prior  equity,  and  cannot  be  super- 
seded by  a  right  to  set  off  which  subsequently  accrued, 
on  the  recovery  of  the  judgment.  {Ely  v.  Cooke^  28 
N.  Y.  365.)  There  is  nothing  illegal  about  the  agree- 
ment between  Blodgett  and  Parker  and  Ganson.  In 
Rooney  v.  Second  Avenue  R.  R.  Co.  {supra)  it  is  held 
"  that  section  303  of  the  Code  abrogates  all  provisions 
of  law  which  might  restrain  an  attorney  in  agreeing  with 
Ms  client  for  the  measure  or  mode  of  his  compensation, 
and  it  leaves  such  compensation  to  the  agreement  of  the 
parties,  express  or  implied.  What  was  before  not  only 
illegal  but  disreputable,  is  now  lawful."     {Id,  373.) 
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The  law  of  mamtenaiice  and  champerty  is  not  in  force 
in  this  Btate,  except  so  &r  as  it  is  contained  in  onr 
statutes ;  and  they  do  not  embrace  a  case  of  this  descrip* 
tion.  {Sedffvnck  v.  Stanton,  14  N.  T.  280.)  The  author- 
ities referred  to  by  the  plaintiff's  counsel  to  show  that 
such  an  agreement  is  illegal  and  void  are  no  longer  ap- 
plicable in  this  state. 

8ec(md.  The  assignment  of  the  verdict  is  a  complete 
answer  to  the  claim  of  the  plaintiff  to  set  off.  The  right 
to  set  off  did  not  arise  till  judgment  was  perfected* 
There  is  no  set-off  against  or  in  favor  of  a  mere  verdict 
or  report  of  a  referee,  in  an  action  for  tort.  ^'  On  the 
day  of  the  assignment  no  right  of  set-off  existed.  It 
was  only  upon  the  entry  of  judgment  that  the  plaintiff 
came  into  a  situation  to  claim  a  set-off,  either  by  mo- 
tion, or  bill  in  equity,  and  before  that  time  the  claim  of 
Carter  had  been  assigned  for  a  valuable  consideration  to 
his  attorney,  the  defendant.''  {JRoberts  v.  Carter ,  38 
N.  T.  107.) 

The  verdict,  though  recovered  in  an  action  for  a  tort  to 
the  person,  was  assignable. 

The  test  of  the  assignability  of  a  claim  is  the  ques- 
tion whether  it  would  survive.  By  the  act  of  1857,  the 
Code  was  so  amended  as  to  provide  that  demands  in 
actions  for  torts  shall  survive  after  verdict.  A  right 
that  may  be  transferred  by  operation  of  law  has  the  ele- 
ments of  property,  and  may  also  be  transferred  by  act 
of  the  party.  The  case  of  Brooks  v.  Hanford,  (16  Abb. 
343,)  holding  such  a  verdict  not  assignable,  was  decided 
upon  two  cases :  {Crouch  v.  Oridley,  6  Hilly  260,  and 
Kellogg  v.  Schuyler ,  2  Denio,  73.)  Both  of  these  cases 
arose  on  the  construction  of  the  Bankrupt  Law ;  and  it 
was  held  that  a  mere  verdict  in  an  action  for  a  personal 
tort,  no  judgment  having  been  perfected,  was  not  a  debt, 
so  as  to  be  discharged  by  a  discharge  in  bankruptcy. 

Brooks  V.  Havford  was  decided  contrary  to  the  pre- 
vious decision  of  the  General  Term  of  the  Sixth  District. 
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(ITasA  Y.  HamiUaOy  3  Ahb.  Pr.  36.)  The  effeot  of  the 
amendment  of  1867,  above  referred  to,  was  not  obnBid- 
ered,  and  the  case  has  been  expressly  overmled  in  a  re* 
cent  case,  in  which  the  whole  subject  has  been  carefully 
considered.    {Mackey  y.  Mackepj  43  Barb.  68.) 

The  judgment  must  be  aflkmed,  with  costs  of  the  ap* 
peal  to  the  respondent,  (a) 

Judgment  afllbrmed. 

[FointTH  Dbpaktmsmt,  GnriBAL  Tbbm,  at  Bii£Uo,  January  1, 1878.    JfuUm, 
JUSwaand  £,  D.  SmUh,  JnstloaB.] 

(«)  Afllrmed,  56  IT.  T.  isa 


PlEBCE  V8.   HOSMEB. 

Tbe  plaintUTa  horse,  while  treepaseing  upon  the  premiaee  of  the  defendant^ 
via  taken  by  the  latter  into  Us  poeoeonion,  aa  a  treepasser,  and  he  refhsed  to 
doliyer  the  animal,  on  demand.  In  an  action  of  replevin,  brought  by  the 
plttntifT,  the  judge  foond  the  fact  that  the  horse  "  was  trespaaaing  and  doing 
damage."  Hdd  that  there  waa  no  error  in  the  finding ;  although  there  was 
no  proof  of  any  specific  damage  done  by  the  horse. 

AU^  abo,  that  under  the  act  to  preyent  animals  from  ronning  at  large  in  the 
poblie  highwaya,  it  was  lawful  for  the  plidntiff  to  seize  and  take  into  his  cos- 
tody,  snd  retain  till  disposed  of  by  law,  an  animal  which  was  trespassing 
upon  premises  owned  or  occupied  by  him. 

Some  damage,  at  least  nominal,  is  always  presumed  from  a  trespass  on  land. 
Heaoe  an  action  ia  maintainable,  on  mere  proof  of  the  trespass.    Per  TkL- 

APPEAL  from  a  judgment  rendered  at  the  Cayuga 
circuit  on  a  trial  before  D wight,  J.,  without  a 

Wood  A  Ratlibun^  tor  the  appellant. 
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(Jhds,  jP.  Durston^  for  the  respondent. 

By  the  Courts  Talcott,  J.    This  is  an  action  known 
as  an  action  of  replevin.    The  facts  were  agreed  upon. 
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The  plaintiff' s  horse  was  trespassing  u{)on  the  premises 
of  the  defendant ;  whereupon  the  defendant  took  him 
into  his  possession  as  a  trespasser  about  8  o'clock  a.  h., 
and  as  such  detained  him,  on  the  same  premises.  The 
plaintiff  demanded  the  horse  of  the  defendant  about 
noon.  He  refused  to  deliver  the  horse,  upon  the  ground 
that  he  was  detaining  him  as  a  trespasser,  and  in  the 
afternoon  of  the  same  day  the  plaintiff  commenced  this 
suit. 

The  justice,  at  the  trial,  ordered  a  judgment  for  the 
defendant,  dismissing  the  complaint,  with  costs.  The 
only  point  made  by  the  appellant  is,  that  there  was  no 
proof  of  any  specific  damage  done  by  the  horse.  The 
court  found  the  fact  that  the  horse  ^'was  trespassing 
and  doing  damage."  This  the  appellant  claims  was 
error,  because,  he  says,  there  was  no  evidence  of  dam- 
age. But  there  was  no  error  in  the  finding  of  the  fact 
Some  damage,  at  least  nominal,  is  always  presumed 
from  a  trespass  on  land.  So  that  an  action  is  main- 
tainable on  mere  proof  of  the  trespass.  But  the  finding 
wa8  wboUy  immaterial. 

The  second  section  of  the  act  to  prevent  animals  from 
running  at  large  in  the  public  highways,  expressly  pro- 
vides that  it  shall  be  lawful  for  any  person  to  seize  and 
take  into  his  custody,  and  retain  till  disposed  of  as 
required  by  law,  "any  animal  which  may  be  trespassing 
upon  premises  owned  or  occupied  by  him.'* 

The  judgment  must  be  affirmed. 

[FoiTftTH  DxpARTMENT,  GiinERAL  Tkem,  at  Baffalo,  JADuary  7«  1878.    MuUin, 
Taleoa  and  B.  J>.  Smith,  Justices.] 
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HoFF  and  others  vs.  Tobey  and  others. 

A  deed,  execated  to  the  defendants'  grantors  in  1864,  purported  to  convey  lots 
one  and  two  on  the  easterly  side  of  a  mill  canal  or  race,  in  the  village  of  Fulton, 
as  the  same  were  laid  down  on  a  certain  map  of  said  village,  **  between  the 
miU  canal  and  the  Oswego  canal,  on  block  IQ.**  Ko  water  rights  or  con- 
ditions whatever,  relating  to  the  mill  canal  or  race,  were  contained  in  such 
deed.  The  maps  referred  to,  however,  showed  lots  one  and  two  to  be 
bounded,  on  the  westerly  side,  by  the  mill  canal  or  race;  and  the  grantees 
claimed  that,  by  force  of  that  circmnstance,  they  took  to  the  centre  of  the 
mill-race.  In  1871,  the  plaintifis  received  a  deed  firom  the  common  source  of 
title,  conveying  to  them  the  entire  bed  of  the  mill  canal,  frontii^  their  prem- 
ises, which  were  opposite  lot  two,  so  owned  by  the  defendants.  Sdd,  that 
the  defendants,  by  the  deed  of  1854,  took  no  title  to  any  part  of  the  mill  canal, 
that  being  merely  an  artificial  reservoir,  for  the  supply  of  mills,  and  not  a  natu- 
ral stream ;  and  that  the  referee  properly  decided  that  the  plaintifTs  were 
the  owners  in  fee  of  the  land  covered  by  the  water  in  such  canal 

The  presumption  that  a  conveyance  to  the  centre  line  was  intended  arises  only 
when  the  grantor  is  owner  of  the  fee  to  the  centre  line.  It  does  not  arise 
where  land  is  bounded  by  a  body  of  water  which  is  contained  in  an  arti^cial 
reservoir  constructed  for  purposes  wholly  irrespective  of  any  connection 
with  the  premises  conveyed  by  the  deed  to  which  the  presumption  .is  sought 
to  be  applied ;  and  when  such  a  presumption  would  be  inconsistent  with 
the  uses  and  purposes  for  which  it  is  obvious  the  way  or  water  reservoir 
was  created. 

APPEAL  from  a  judgment  rendered  on  the  report 
of  a  referee. 

S.  N,  Dado^  for  the  appellants. 
E.  S.  Pardee,  for  the  respondents. 

By  the  Court,  Taloott,  J.  Many  years  ago  the 
grantors  of  both  parties  constructed  an  aqueduct,  or 
canal,  as  a  mill-race,  leading  out  of  the  Oswego  canal 
in  the  village  of  Fulton.  This  was  constructed  by  the 
erection  of  a  wall  on  the  westerly  and  lower  side,  the 
natural  rock  and  bank  on  the  upper  and  easterly  side 
constituting  the  wall  on  that  side.  The  said  grantors 
at  the  time  of  the  construction  of  the  mill-race  owned 
the  fee  of  the  land  in  and  on  which  it  was  constructed, 
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on  both  sides.  The  apparent  design  of  the  plaintiffs  in 
the  construction  of  this  race,  was  to  utilize  the  water 
power  which  would  thus  be  created  along  the  westerly 
line  of  the  race,  and  they  commenced  to  sell  and  did  sell 
premises  along  the  said  westerly  line  of  the  race,  bound- 
ing by  a  line  along  the  top  of  the  artificial  wall,  together 
with  the  right  to  draw  the  water  from  the  race  in  the 
proportions  mentioned  in  the  respective  deeds,  with  the 
right  to  discharge  the  water,  so  drawn,  across  the  prem- 
ises still  westerly  and  below  the  premises  so  conveyed. 
In  the  grant  under  which  the  plaintiff^  claim,  the  grant- 
ors imposed  upon  the  grantees  the  duty  and  burthen 
of  keeping  the  canal  for  a  distance  coextensive  with  the 
granted  premises,  in  re]>air,  and  the  gates  at  the  aper- 
ture, where  the  grantees  were  to  draw  water,  and  one- 
eighth  of  the  expense  of  keeping  in  repair  the  bulkhead 
and  necessary  fixtures  at  the  head  of  the  canal  and  a 
bridge  of  the  canal  across  Oswego  street,  and  one-eighth 
o.f  the  expense  of  keeping  the  canal  in  repair  within  the 
space  occupied  by  the  crossing  of  Oswego  and  Oneida 
streets.  By  the  same  conveyance  the  grantors  bound 
themselves  to  keep  the  residue  of  the  canal  in  repair 
until  the  other  lots  should  be  sold,  and  in  selling  the 
other  lots  to  bind  the  purchasers  to  keep  their  propor- 
tion of  the  canal  in  repair  by  covenants  which  should 
be  a  lien  on  the  property  sold,  so  that  the  same  could  be 
enforced  by  the  grantees  in  this  deed  named.  And  it 
was  further  provided,  that  when  the  residue  of  the  lots 
should  be  sold,  and  the  purchasers  bound  as  provided 
in  this  deed,  for  their  proportion  of  repairs,  then  the 
grantors  were  to  be  released  from  their  obligation  to  re- 
pair.    This  deed  was  made  in  June,  1849. 

Subsequent  conveyances  appear  to  have  been  made 
of  the  whole  or  a  part  of  the  lots  on  the  west  side  of  the 
race,  with  water  rights,  and  upon  similar  covenants  and 
conditions.  Whether  the  whole  of  the  lots  on  the  west- 
erly side  liave  thus  been  conveyed  does  not  appear. 
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The  lots  on  the  east  side  of  the-  race,  or  some  of  them, 
have  been  sold.  In  March,  1854,  the  same  grantors 
conveyed  to  the  grantors  of  the  defendants  lots  one  and 
two,  on  the  easterly  side  of  the^iace,  and  which  are  de- 
scribed in  the  conveyance  as  '^  that  parcel  of  land  situate 
in  the  village  ol  Fulton,  as  the  same  is  laid  down  on 
Peter  Scbenck^s  map  of  said  village,  made  in  1844, 
with  amendments  in  1868;  now  on  file  in  Oswego  county 
clerk's  office,  vis.,  lots  one  and  two,  between  the  mill 
canal  and  Oswego  canal  on  block  19."  No  water  rights 
or  covenants  or  conditions  whatsoever  relating  to  the 
mill  oanal  or  raoe  are  contained  in  this  deed.  Ttie  map 
referred  to,  however,  shows  these  lots,  one  and  two,  to 
be  bounded  on  the  westerly  side  by  the  mill  canal  or 
race,  and  the  defendants  claim  that  by  force  of  this  cir* 
cnmstance  they  take  to  the  centre  of  the  mill-race. 

In  August,  1871^  the  plaintiffs  received  a  conveyance 
from  the  common  source  of  title,  conveying  to  them  the 
entire  bed  of  the  mill  canal  opposite  their  premises 
which  are  opposite  lot  two,  so  owned  by  the  defendants. 
So  that  if  the  title  to  no  part  of  the  mill  canal  passed  to 
the  defendants  under  the  conveyance  of  March  1854, 
then  the  plaintiffs  are  the  owners  of  the  entire  bed  of 
the  mill  canal  so  far  as  it  is  opposite  to  their  premises,  up 
to  the  easterly  side  or  bank  of  such  canal.  The  defen- 
dants have  commenced  to  place  shafting  across  the  mill 
canal  diagonally,  so  that  a  portion  thereof  occupies  that 
part  of  the  mUl  canal  which  was  conveyed  to  the  plain- 
tiffs by  the  deed  of  August,  1871,  but  which  belongs  to 
the  defendants  in  case  they  took  title  to  the  centre  of 
the  mill  canal  under  the  deed  of  March,  1854.  To  re- 
strain the  defendants  from  thus  placing  this  shafting,  the 
plaintiffs  commenced  this  action.  The  referee  has  de- 
cided that  the  plaintiffs  are  the  owners  in  fee  of  the 
loczLS  in  quo^  and  consequently  that  the  defendants  took 
no  title  to  any  part  of  the  mill  canal  under  the  deed  of 
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March,  1854.    We  think  the  conclnsion  of  the  learned 
referee  was  correct.    As  we  understand  the  case,  the 
mills  were  situated  on  the  westerly  side  of  the  canal,  and 
the  water  contained  in  the  canal  could  not  be  used  for 
power  on  the  easterly  side.    The  points  of  the  coTmsel 
for  the  defendants  state  that  '^  there  was  no  way  of  dis- 
charging water  fropi  the  lots  on  the  east  side  of  their 
mill  canal ;  there  was  no  wall  and  no  gates  on  that  side 
and  no  reason  for  any  restrictions."    And  such  we  un- 
derstand to  be  the  conceded  facts  of  the  case.    It  is  and 
was  therefore  obvious  that  this  ^^  mill  canal"  was  merely 
an  artificial  reservoir  designed  to  hold  water  for  the 
mills,  and  to  be  for  the  use  of  the  mUls.    It  may  be  con- 
ceded that  if  the  mill  canal  had  been  a  natural  stream 
of  water,  the  conveyances  in  this  case  would  have  car- 
ried the  defendants'  title  to  the  filum  aqucB.    This,  how- 
ever, is  not  always  true,  even  in  regard  to  natural 
streams.    As  is  said  by  the  Court  of  Appeals  in  Dun- 
ham V.  WiUiamSy  (37  If.  Y.  260,)  "The  presumption  in 
favor  of  an  adjacent  proprietor  and  of  his  successors  in 
interest,  is  not  a  presumptio  juris  et  de  jure^  but  yields 
to  the  evidence  displacing  the  grounds  on  which  it  rests." 
It  was  therefore  held  in  that  case  that  the  presumption 
that  a  conveyance  to  the  centre  line  is  intended,  arises 
only  where  the  grantor  is  owner  of  the  fee  to  the  centre 
line.    Much  less  does  this  presumption  conclusively 
arise  where  the  body  of  water  is  contained  in  an  arti- 
ficial reservoir,  constructed  for  purposes  wholly  irre- 
spective of  any  connection  with  the  premises  conveyed 
by  the  conveyances  to  which  the  presumption  is  soaght 
to  be  applied,  and  when  such  a  presumption  would  be 
inconsistent  with  the  uses  and  purposes  for  which  it  is 
obvious  the  way  or  water  reservoir  was  created.    The 
general  principles  upon  this  subject  are  thus  stated  in 
an  elaborately  considered  case  to  which  the  appellants' 
counsel  calls  our  attention :  that  of  The  City  of  Boston 
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V.  Richardson  (13  Allen^  146.)  The  general  rule  of  con- 
struction may  be  thus  stated.  Whenever  land  is  de- 
scribed as  bounded  by  other  land,  or  by  a  building  or 
structure,  the  name  of  which,  according  to  its  legal  and 
ordinary  meaning,  includes  the  title  in  the  land  of  which 
it  has  been  made  a  part,  as  a  house,  a  mill,  a  wharf  or 
the  like,  the  side  of  the  land  or  structure  referred  to  is 
the  limit  of  the  grant ;  but  where  the  boundary  line  is 
simply  by  an  object,  whether  natural  or  artificial,  the 
name  of  which  is  used  in  ordinary  speech  as  defining  a 
boundary,  and  not  as  describing  a  title  in  fee,  and 
which  does  not  in  its  description  or  nature  include  the 
earth  as  far  down  as  the  grantor  owns,  and  yet  which 
has  width,  as  in  a  case  of  a  way,  a  river,  a  ditch,  a  wall, 
a  fence,  a  tree  or  a  stake,  the  centre  of  the  thing  so 
running  over  or  standing  on  the  land  is  the  boundary  of 
the  lot  granted.  Here  the  claim  of  the  defendants  to  go 
to  the  centre  of  the  mill  canal  is  based  solely  upon  the 
fact  that  the  map  referred  to  in  the  conveyance  under 
which  they  claim  represents  their  premises  as  running 
to  the  westerly  bounds  of  the  canal.  On  the  same  map 
the  canal  is  laid  down  as  the  ^'Mill  Canal."  It  was 
manifestly  an  artificial  construction  intended  solely  for 
the  use  and  benefit  of  the  mills  construe  ted  on  the  east 
side  of  the  canal,  and  the  designation  of  it  as  the  mill 
canal  was  a  clear  indication  that  the  canal  was  intended 
for  and  appropriated  to  the  mills,  and  was  not  in- 
tended as  a  mere  boundary  or  division  between  the  lots 
lying  east  and  west  of  it.  The  grantors  were  not  the 
owners  of  the  absolute  fee.  By  previous  grants  they 
had  subjected  the  whole  canal  to  certain  easements  for 
the  benefit  of  the  mills,  and  had  bound  the  grantees  of 
such  easements  to  keep  in  repair  the  bridge  over  the 
whole  width  of  the  canal,  and  to  repair  the  walls  on  the 
west  side  where  such  wall  had  been  necessary  on  that 
side  at  the  street  crossings. 
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Since  it  is  established  that  the  presumption  of  an  in- 
tent to  convey  to  the  centre  of  the  object,  upon  which 
the  land  conveyed  abuts,  may  be  refuted  by  proof  of  ex- 
traneous circumstances  which  render  such  a  presumption 
improbable,  we  think  the  surrounding  circumstances 
which  appear  in  this  case  are  sufBcient  to  rebut  any  pre- 
sumption that  the  grantors  in  the  deed,  under  which  the 
defendants  claim,  intended  to  convey,  by  that  deed,  any 
rights  in  the  mill  canaL  The  cases  to  which  we  are  re- 
ferred by  the  appellants'  counsel  do  not  seem  to  require 
a  contrary  conclusion.  The  case  of  Warner  v.  South- 
war  thj  (6  Conn.  471,)  was  the  case  of  a  conveyance 
bounding  on  a  ditch,  and  though  the  prevailing  opinion 
asserts  that  in  that  case  the  ditch,'  having  been  made  as 
a  fence,  was  to  be  treated  as  a  fence,  and  the  grantee 
had  title  to  the  centre,  yet  the  case  was  dedded  against 
the  defendant  on  another  ground.  And  even  in  that 
case,  Peters,  J.,  expressed  the  opinion  that  the  deed, 
bounding  the  grantee  on  the  ditch,  gave  him  no  title  be- 
yond the  fK>uth  side,  and  that  the  rule  regarding  water- 
courses was  not  applicable.  In  the  case  of  Dunkle  v. 
The  WeUon  S.  R.  (24  iT.  H.  480,)  the  conveyance 
bounded  the  grantee  on  a  race ;  this  race  was  in  fact 
an  artificial  race,  but  had  been  made  by  changing  the 
channel  of  a  natural  stream.  In  the  deed  the  race  was 
described  as,  and  called,  the  saw- mill  brook,  and  the 
court  held  that  the  grantee  took  to  the  middle  of  the 
channel,  upon  the  ground  that  the  description  of  it  as 
the  ^^  Saw-mill  brook,"  amounted  to  a  representation 
that  it  was  a  natural  stream,  or  at  least  to  an  agreement 
that  it  should  be  considered  as  the  natural  channel,  for 
the  purposes  of  the  conveyance.  These  cases,  instead 
of  requiring  the  deed  under  which  the  defendants  claim, 
to  be  construed  as  conveyances  to  the  centre  of  the  mill 
canal  or  reservoir,  furnish,  as  we  think,  a  strong  impli- 
cation the  other  way. 
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On  the  whole,  we  think  the  case  was  correctly  dis- 
posed of  by  the  referee.  And  the  judgment  appealed 
from  must  be  affirmed. 

•  Judgment  affirmed. 

[FouKTH  Department,  Gbnk&al  Term,  at  Baffialo,  January  7,  1878.    MuUm, 
Taleott  and  Jg.  D.  Smiih,  Justices.] 
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O.,  a  carpenter,  agreed  with  the  defendant  to  put  certain  repairs  upon  the 
hooae  of  the  latter.  G.  waa  to  famish  the  lumber  required,  and  the  defen- 
dant was  to  draw  it.  No  separate  price  was  to  be  paid  for  the  lumber,  but 
the  work  and  materials  were  to  be  paid  for  at  a  fixed  price,  on  the  comple- 
tion of  the  job.  G.  selected  the  lumber  to  be  used,  and  the  defendant  drew 
it  to  the  house.  G.  ftiled  to  commence  work  upon  the  job,  and  abandoned 
the  contract.  The  defendant  employed  other  parties 'io'make  the  repairs, 
and  used  the  lumber,  in  making  them. 

Htid,  1.  That  the  lumber  did  not  become  the  property  of  the  defendant;  there 
haying  been  no  delivery  of  it  with  intent  to  pass  the  title. 

2.  That  the  wrongful  conversion  of  the  property,  by  the  defendant,  could  be 
waived,  and  an  action  maintained  by  G.  (or  hie  receiver,)  against  him,  as 
for  goods  sold  and  delivered. 

Li  case  of  a  wrongful  conversion  of  personal  property,  it  teenu  the  owner  can 
waive  the  tort,  and  sue  the  wrongdoer  in  assumpsit,  as  for  goods  sold  and 
delivered,  where  the  latter  has  not  sold,  but  retains  the  goods.  He  may,  at 
all  events,  when  the  wrongdoer  has  absolutely  used  the  property  for  his 
own  benefit,  changing  its  condition  and  character. 

APPEAL  by  the  plaintiff  from  a  judgment  of  non- 
suit rendered  at  the  Wayne  circuit. 

8.  B.  Mclntyre^  for  the  appellant. 
L.  M.  Ncrterty  for  the  respondent. 

By  the  Courts  Talcott,  J.  One  Q-raham,  a  carpenter 
and  joiner,  of  whose  effects  the  plaintiff  is  receiver,  en- 
tered into  a  contract  with  the  defendant  to  put  certain 
repairs  on  the  defendant's  house.     Graham  was  to  fur- 
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nish  the  necessary  lumber,  and  the  defendant  was  to 
draw  it  from  the  points  where  Graham  furnished  it  to 
the  place  where  the  house  was  to  be  repaired.  There 
was  no  separate  price  to  be  paid  for  Xhe  lumber,  but  the 
work  and  materials,  when  the  job  was  completed,  were 
to  be  paid  for  at  a  fixed  price.  Graham  selected  the 
lumber  to  be  used  by  him  upon  the  job,  and  the  defen* 
dant  drew  it  to  the  place  where  the  job  was  to  be  done. 
Graham  failed  to  commence  work  upon  the  .job,  and 
abandoned  the  contract,  and  the  defendant  employed 
other  parties  to  do  the  repairs,  and  used  the  said  lumber 
in  making  them.  The  plaintiff,  as  receiver  of  the  prop- 
erty and  effects  of  Graham,  brought  this  action  against 
the  defendant  to  recover  the  value  of  the  lumber  as 
goods,  &c.,  sold  and  delivered.  But  two  questions  are 
presented  on  the  appeal :  1.  Whether,  under  the  cir- 
cumstances, the  lumber  became  the  property  of  the 
defendant.  2.  Whether  the  conversion  can  be  waived 
and  this  action  maintained  as  for  goods  sold  and  de- 
livered. 

The  lumber  did  not  become  the  property  of  £he  defen- 
dant. There  was  no  delivery  of  it  with  the  intent  to 
pass  the  title.  Under  such  a  contract  the  title  to  the 
materials  prepared  by  the  builder  to  affix  to  the  free- 
hold does  not  pass  until  they  are  so  affixed.  This  was 
expressly  decided  in  Johnson  v.  Hurd^  (11  Wend.  135.) 
See  also  Andrewa  v.  Durami^  (11  N.  Y.  40 ;)  Law  v. 
Atcstin,  (20  id.  181.) 

Some  doubt  has  been  thrown  over  the  question 
whether,  in  the  case  of  a  wrongful  conversion  of  per- 
sonal property,  the  owner  can  waive  the  tort  and  sue 
the  wrongdoer  in  assumpsit  as  for  goods  sold  and  de- 
livered, where  the  wrongdoer  has  not  sold  but  retains 
the  goods,  by  the  obiter  suggestions  of  some  judges  in 
this  state  and  by  some  decisions  in  other  states ;  but  we 
think  the  better  opinion  is,  that  he  may  do  so,  at  all 
events,  where  the  wropgdoer  hp,s  ?ibsolutely  used  the 
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property  for  his  own  benefit,  changing  its  condition  and 
character.  On  this  point  Beardsley,  Oh.  J.,  in  Oshorn 
V.  BeU^  (6  DeniOy  370,)  saj's  the  authorities  are  not 
agreed.  The  same  thing  is  said  by  Justice  Johnson  in 
Bdrpending  v.  Shoemaker^  (37  Barb.  291 ;)  and  Justice 
Paige  says,  in  McKnight  v.  Jhmlop^  (4  id.  36,)  this 
rule  seems  '^to  be  confined  to  the  case  of  a  sale  of  the 
goods  by  the  wrongdoer.''  On  the  other  hand  Judge 
Cowen  says,  in  Berly  v.  Taylor,  (5  HiU,  577,  583,)  **  If 
trover  would  have  lain,  it  follows  that  an  action  for 
money  had  and  received  will  lie  for  the  price  obtained, 
or  for  the  value,  as  goods  sold  and  delivered/'  In 
Bmtts  V.  CoUinSy  (13  Wend.  154,)  Maison,  senator,  said, 
in  a  case  where  the  defendant  had  not  sold  the  property, 
that  the  plaintiff  had  an  election  of  actions,  and  could 
maintain  trover  or  assumpsit,  and  could  recover  the 
value  of  the  flannels  under  the  common  counts.  Senator 
Maison  was  with  the  minority  of  the  court,  on  that  occa- 
sion, but  the  case  was  decided  on  another  point.  {See 
also  Putman  v.  WisCy  1  HiU,  234,  and  reportefa  note; 
Note  to  Berly  v.  Taylor,  6  HiUy  577 ;  Brady,  J.,  in 
Chambers  v.  Lewis,  10  Abb.  206 ;  Crippen,  J.,  in  Hinds 
V.  Tweddle,  7  How.  Pr.  281.)  In  various  cases  it  has 
been  decided  that  upon  a  fraudulent  purchase  of  goods, 
the  vendor  may  repudiate  the  contract  as  fraudulent 
and  yet  maintain  an  action  for  goods  sold  and  delivered, 
on  the  ground  of  his  right  to  waive  the  tortious  taking 
and  bring  assumpsit  for  the  value.  {Kayser  v.  SicheL, 
34  Barb.  84.  Camvp  v.  PuLzer,  5  id.  91.  Roth  v. 
Palmier,  27  id.  665.)  In  Cary  v.  Hotailing,  (1  Hill, 
311,)  Judge  Cowen  says,  at  page  315:  "It  would  not 
lie  with  the  vendee  to  allege  the  fraud.  He  might 
therefore  be  charged  for  the  price  as  a  purchaser; 
whether  he  shall  be  so  charged  or  treated  as  a  tres- 
passer lies  in  the  election  of  the  injured  party.  *  *  * 
The  vendor  may  say  to  the  vendee  *  *  *  you  took 
the  goods  from  me  by  means  of  false  representations, 
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and,  in  a  legal  sense,  without  my  consent  and  against 
my  will."  In  Young  v.  Marshally  (8  Bing.  43,)  Tindal, 
C.  J.,  says :  "No  party  is  bound  to  sue  in  tort,  where, 
by  converting  the  action  into  an  action  of  contract,  he 
does  not  prejudice  the  defendant,  and,  generally  si)eak- 
ing,  it  is  more  favorable  to  the  defendant  that  he  should 
be  sued  in  contract,  because  that  form  of  action  lets  in 
a  set-off,  and  enables  him  to  pay  money  into,  court." 
And  it  may  be  added,  under  our  law,  in  the  absence  of 
fraud  relieves  him  from  the  liability  to  arrest 

The  principle  upon  which  this  right  to  waive  the  tort 
and  sue  in  assumpsit,  rests,  as  we  understand  it  is,  that 
as  a  party  cannot  set  up  or  take  advantage  of  his  own 
wrong,  he  cannot  be  permitted  to  say  he  is  not  liable  for 
the  value  of  the  goods,  or  for  the  money  received  on  the 
sale  of  them,  for  the  reason  that  his  act  of  appropria- 
tion was  a  tort.  Of  course  an  action  for  money  had 
and  received  will  not  lie,  where  neither  money  nor  its 
equivalent  has  been  received.  But  we  see  no  reason"" 
why  the  right  to  waive  the  tort  and  maintain  assumpsit 
should  not  be  applicable  to  the  case  where  the  defen- 
dant has  actually  appropriated  to  his  own  benefit  and 
used  up  the  plaintiff's  goods  himself,  as  where  he  has 
sold  them  to  another  and  received  the  money,  though  in 
the  former  case  the  action  must  be  for  the  goods  as  sold/ 
and  delivered  and  not  for  money  had  and  received.  If 
these  views  are  correct  they  lead  to  a  reversal  of  the 
judgment. 

Judgment  reversed  and  new  trial  ordered,  costs  to 
abide  the  event. 

[Fourth  Departmknt,  GENmAt  Tbr¥,  at  Bqffi4o,  Janqary  1, 1878.    MidUn, 
Taleott  and  S,  B.  Smith,  Jqstloea.] 
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Moses  Petree,  executor,  &c.,  and  Fannie  P.  Cottle, 
administratrix,  &c.,  vs.  Catharine  M.  Lansing,  im- 
pleaded with  Robert  Lansing,  execator,  &c. 

The  plaintiffis,  Beparate  creditors  of  an  estate,  instituted  a  suit  in  equity  to 
compel  an  accounting  by  the  executor,  and  to  set  aside  a  lease  made  by  him 
as  fraudulent.  The  complaint  alleged  that  the  action  was  instituted  in  be- 
half of  the  plaintiffis  in  their  reepectiye  characters  and  of  all  other  creditors 
of  the  estate  who  might  choose  to  come  in  and  avail  themselves  of  the  decree. 
One  of  the  defendants,  in  her  answer,  pleaded  a  misjoinder  of  plaintiffs ;  to 
which  portion  of  the  answer  the  plaintifis  demurred.  Htld  that  the  demurrer 
was  well  taken.  And  that  if  there  was  a  misjoinder  of  parties  plaintiff,  that 
defect  appeared  on  the  iietoe  of  the  complaint,  and  the  defendant  waived  the 
objection  by  omitting  to  demur. 

HMf  alw,  that  there  was  no  misjoinder  of  parties. 

Whenever  there  are  creditors,  or  other  persons,  having  demands  cognizable  in 
equity,  and  of  equal  standing,  upon  a  common  fund  or  estate  out  of  which 
they  claim  to  be  paid,  the  proper  course  is  for  them  to  unite  in  one  action, 
in  behalf  of  aU ;  and  a  complaint  filed  by  one  in  behalf  of  all,  is  not  multi- 
farious. 

APPEAL  from  a  judgment  of  the  Special  Term  of 
Herkimer  county,  overruling  the  demurrer  of  the 
plaintiffs  to  the  third  defence  of  Catharine  M.  Lansing, 
and  dismissing  the  complaint  as  to  her. 

0.  O.  Cottle^  for  the  appellants. 

Burrows  &  PaJmer^  for  the  respondents. 

By  the  Courts  Talcott,  J.  This  is  a  suit  in  equity 
instituted  by  Moses  Petree  as  surviving  executor  of 
Daniel  Petree,  and  Fannie  P.  Cottle  as  administratrix  of 
Joram  Petree,  against  Robert  Lan^ng  as  executor  of 
Frederick  Lansing,  and  Catharine  M.  Lansing.  The 
plaintiffs  allege  an  indebtedness  of  Frederick  Lansing 
to  Moses  Petree,  for  money  paid  by  David  Petree  for 
the  use  of  Frederick  Lansing  as  his  surety  on  a  note,  and 
a  similar  claim  in  behalf  of  Joram  Petree.  The  com- 
plaint alleges  that  by  the  will  of  Frederick  Lansing, 
Robert  Lansing  his  executor  was  clothed  with  a  power 
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of  sale  of  the  real  estate  of  Frederick  Lansing,  for  the 
payment  of  his  debts ;  that  the  said  executor  by  certain 
f randulent  practices  acquired  the  legal  title  to  a  valuable 
real  estate  of  which  his  testator  died  seized,  and  that  he 
then,  conspiring  with  the  defendant  Catharine  to  de- 
fraud the  plaintiffs  as  creditors  of  said  Frederick,  con- 
veyed the  said  real  estate  to  Catharine  for  life,  reserving  a 
I)epper  com  rent,  and  without  other  consideration.  And 
that  the  estate  of  Frederick  Lansing  is  insolvent.  The 
suit  is  instituted  in  behalf  of  the  said  plaintiffs  in  their 
representative  characters,  respectively,  and  of  all  other 
creditors  of  the  estate  of  Frederick  Lansing  who  niay 
choose  to  come  in  and  avail  themselves  of  the  decree. 
And  the  complaint  seeks  an  account  of  the  estate  and 
assets  of  Frederick  Lansing,  and  to  set  aside  the  alleged 
fraudulent  lease  to  Catharine,  and  a  sale  of  the  property 
with  a  distribution  of  the  proceeds  among  the  creditors 
of  the  estate  of  Frederick  Lansing. 

The  third  answer  of  the  defendant  Catharine  is  as  fol- 
lows :  ^^  That  the  plaintiffs  are  not  jointly  interested  in 
the  subject  matters  stated  in  the  complaint,  and  cannot 
maintain  this  action  jointly:  and  the  defendants  say 
there  is  a  misjoinder  of  plaintiffs." 

This  answer  is  interposed  in  connection  with  a  general 
denial,  except  as  to  certain  matters,  and  other  denials  of 
fact.  The  plaintiffs  demurred  to  this  third  answer.  The 
demurrer  was  overruled  by  the  Special  Term,  upon  the 
ground  that  the  plaintiffs  cannot  join  in  this  action ;  and 
the  complaint  was  upon  that  ground  dismissed  as  to  the 
said  defendant  Catharine. 

It  is  quite  clear  that  the  demurrer  was  well  taken,  and 
should  have  been  sustained.  If  there  was  a  misjoinder 
of  parties  plaintiff  that  defect  appeared  upon  the  face 
of  the  complaint,  which  fully  sets  out  the  respective 
claims  and  titles  to  relief  of  the  plaintiffs.  Where  this 
is  the  case  the  defendant  waives  the  objection  if  he  omits 
to  demur.     lie  cannot  at  the  same  time  both  demur  and 
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answer  to  the  same  matters ;  nor  can  he  avail  himself  of 
a  defence  which  should  be  raised  by  demurrer,  by  set- 
ting up  in  his  answer  the  legal  objection  which  appears 
on  the  face  of  the  complaint.  {ZdbrisJcie  v.  Smithy  13 
N.  Y.  322.  Paichin  v.  Peck,  38  id.  39.  De  Puy  v. 
Sbrong,  37  id.  372.) 

But  there  was  no  misjoinder  of  parties.  The  suit  was 
properly  commenced  in  the  name  of  both  the  parties, 
for  themselves  and  all  other  creditors  of  the  estate  of 
Frederick  Lansing  who  should  choose  to  come  in  and 
avail  themselves  of  the  proceeding.  The  defendant 
Robert  Lansing  is  on  the  face  of  the  complaint  a  trus- 
tee. The  creditors  are  cestuis  que  trust,  each  having  his 
claim  against  the  common  fund,  and  the  demands  of  the 
plaintiffs  and  all  other  creditors  of  the  estate  are  cogni- 
zable in  equity.     {Story's  Eq.  Jur.  %%  632,  538.) 

Whenever  there  are  creditors,  or  other  persons,  having 
demands  (which  are  cognizable  in  equity  of  equal  stand- 
ing) upon  a  common  fund  or  estate  out  of  which  they 
claim  to  be  paid,  the  proper  course  is  for  them  to  unite 
in  one  bill  in  behalf  of  all..  Such  a  bill  is  not  multifa- 
rious. {LenLUhon  v.  Moffat,  1  Edm.  Ch.  451.)  "A  very 
common  species  of  suit  by  creditors  is,  that  wherein  a 
few  file  a  bill  in  behalf  of  themselves  and  the  other  cred- 
itors of  their  deceased  debtor,  against  his  representatives, 
for  an  account  and  application  of  his  assets,  real  as  well 
as  personal,  in  payment  of  their  demands."  {Barbour 
on  Parties,  385.    Story's  Eq.  Jur.  §  538.) 

The  judgment  appealed  from  must  be  reversed,  and 
judgment  ordered  for  the  plaintiffs  on  the  demurrer,  with 
costs,  and  with  costs  of  the  appeal  to  the  respondents. 

MuLLiN,  P.  J.,  did  not  sit. 

Judgment  reversed. 

[Fourth  Departmkxt,  General  Term,  at  Buffalo,  January  7,  1878.     TalcoU 
and  M,  D.  Smith,  Jnstlcee.] 
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The  Anchor  Life  Insurance  Company  vs.  Roger  W. 

Pease. 

The  plaintiff,  through  C.  A  B.,  its  agents  at  S.,  acting  imdep  a  written  author- 
ity, agreed  to  insure  the  life  of  the  defendant,  for  $5,000,  and  the  defendant 
agreed  to  pay  the  plaintiff  $284.85;  annually,  for  ten  years,  in  his  fees  as  a 
medical  examiner  for  the  plaintiff,  at  the  same  time  giving  his  note  for 
$284.86,  payable  in  cash.  A  policy  waa  thereupon  issued  by  the  company. 
This  agreement  was  made  by  G.  A  6.  without  the  knowledge  of  the  other 
officers  of  the  company.  The  policy  contained  a  prorision  that  the  premiums 
should  be  paid  in  cash,  and  stated  that  the  president  and  secretary  were 
alone  authorised  to  make,  alter  or  discharge  eontraots.  In  an  action  upon 
the  note; 

Jffeldt  1.  That  a  finding  by  the  referee  that  the  agreement  was  binding  on  the 
plaintiff,  on  the  grounds  that  C.  A  B.  acted  as  general  agents  of  the  plaintiff 
at  3.,  and  so  held  themselves  out,  with  the  knowledge  and  consent  of  the 
company,  and  that  the  defendant  had  no  notice  of  any  limitation  of  the  agents 
authority,  was  erroneous. 

2.  That  the  contract  which  the  agents  assumed  to  make  was  of  an  extraordinary 
character,  not  shown  to  have  been  customary  or  within  the  scope  of  the 
powers  of  such  agents ;  and  that  it  could  not  be  presumed  to  be  a  customary 
contract  usually  made  by  such  agents ;  espedally  in  the  &oe  of  the  direct 
provisions  to  the  contrary  contained  in  the  policy. 

S.  That  the  conclusions  of  law,  of  the  referee,  that  the  contract  was  valid  and 
bin(^ng  upon  the  parties,  which  would  give  effect  to  both  the  policy  and  the 
note  to  pay  in  medical  examinations,  were  erroneous. 

4.  That  both  the  policy  and  the  note  being  ineffectual  and  invalid,  for  want  of 
power  in  the  agents  to  make  such  a  contract,  a  judgment  for  the  defendant 
was  correct,  in  the  absence  of  any  valid  ratification  by  the  principal. 

APPEAL  by  the  plaintiff  from  a  judgment  for  the 
defendant,  entered  upon  the  report  of  a  referee. 

Fuller  &  Vann^  for  the  appellant. 

H.  C.  Leavenworth^  for  the  respondent. 

By  the  Courts  Taloott,  J.  This  is  an  action  on  a 
note  given  by  the  defendant  for  a  premium  on  a  policy 
of  insurance  on  his  life,  issued  by  the  plaintiff.  George 
A.  Cantine  and  one  Bliss  were  agents  for  the  plaintiff, 
at  Syracuse.  They  had  employed  the  defendant,  who 
is  a  physician,  as  an  examining  physician  and  surgeon 
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for  the  plaintiff.  The  note  purports  to  be  payable  in 
cash.  The  referee,  however,  finds,  upon  the  evidence, 
that  the  defendant  applied  to  the  plaintiff,  through  its 
said  agents,  for  an  insurance  upon  his  life  for  the  ben- 
efit of  his  wife,  tor  the  sum  of  $5,000,  and  that  the  de- 
fendant then  and  there  entered  into  a  contract  with  the 
plaintiff, '  through  its  agents  aforesaid,  whereby  the 
plaintiff  agreed  to  insure  the  life  of  the  defendant  for 
$6,000,  and  in  consideration  thereof  the  defendant  agreed 
to  pay  the  plaintiff  the  sum  of  $384.35  annually,  for  ten 
years,  in  his  fees  as  a  medical  examiner  for  the  plaintiff ; 
and  that  upon  the  said  agreement  the  policy  was  issued. 
He  also  finds  that  the  note  in  suit  was  made  by  the  de- 
fendant upon  the  same  agreement  stated  in  writing  by 
the  plaintiff.  The  fact  is„  that  the  agreement  was  made 
by  the  Syracuse  agents  without  the  knowledge  of  the 
other  ofllcers  of  the  plaintiff.  It  was  proved  that  the 
authority  conferred  upon  the  agents  was  in  writing ;  and 
it  was  objected  that  it  should  be  produced,  on  notice  to 
produce  it  given.  The  referee,  however,  overruled  the 
objection,  and  the  defendant  undertook  to  prove  the 
authority  by  the  parol  testimony  of  Cantine  the  agent. 
On  his  direct  examination  he  testified  that  he  was  author- 
ized to  employ  an  examining  physician,  subject  to  the 
approval  of  the  plaintiff.  But  on  his  cross-examination 
he  testified  that  he  was  not  in  any  way  authorized  by 
the  plaintiff  to  make  such  a  contract  as  the  referee  has 
found.  The  policy,  signed  by  the  president  and  secre- 
tary, and  which  the  referee  has  found  was  delivered  to 
the  defendant  simultaneously  with  the  making  of  the 
note,  contained  a  provision  that  the  premiums  should  be 
paid  in  cash,  and  the  further  provision  that  the  presi- 
dent and  secretary  are  alone  authorized  to  make,  alter 
or  discharge  contracts. 

The  referee  has  found  the  contract  to  be  valid  and 
binding  on  the  plaintiff,  on  the  ground  that  Cantine  and 
Bliss  acted  as  general  agents  of  the  company  at  Syra- 
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cuse^  and  so  held  themselves  out,  with  the  knowledge 
and  consent  of  the  company ;  and  upon  the  ground  that 
the  defendant  had  no  notice  of  any  limitation  of  the 
agents'  authority. 

In  this  we  think  the  referee  erred.  /A  party  dealing 
with  a  general  agent  has  a  right  to  presume,  in  the 
absence  of  any  knowledge  of  his  actual  powers,  that  he 
possesses  the  ordinary  powers  of  such  aif  agent.  The 
contract  which  the  agents  in  this  case  assumed  to  make 
was  of  an  extraordinary  character,  not  shown  to  have 
been  customary,  or  within  the  scope  of  the  powers  of 
such  agents,  and  it  cannot  be  presumed  to  have  been  a 
customary  contract  usually  made  by  such  agents ;  espe- 
cially in  the  face  of  the  direct  provisions  to  the  contrary 
contained  in  the  policy  delivered  to  the  defendant  as  a 
part  of  the  transaction.  The  plaintiff  has  never  ratified 
the  contract  after  a  knowledge  of  its  terms,  but  in  fact 
repudiates  it.  The  judgment  for  the  defendant  is  there- 
fore correct ;  as  both  the  policy  and  the  note  are  ineffec- 
tual and  invalid  for  want  of  power  in  the  agent  to  make 
such  a  contract,  in  the  absence  of  any  valid  ratification 
by  the  principal.  And  the  conclusions  of  law  by  the 
referee  that  the  contract  is  valid  and  binding  upon  the 
parties,  which  would  give  effect  to  both  the  policy  and 
the  note  to  pay  in  medical  examinations,  must  be 
reversed. 

Accordingly  the  first,  second  and  third  conclusions  of 
law  of  the  referee,  are  reversed;  but  the  judgment 
appealed  from  is  affirmed. 

[FouETH  Dkpartmkkt,  Gknkral  Term,  at  Buffalo,  January  7,  1878.  JfulUn, 
TalcoU  and  JB.D,  Smith,  Justices.] 
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A  Tendor  of  perBonal  property  may  retain  the  possession,  even  after  a  sale 
snificient  to  pass  the  title,  if  the  purchase  money  has  not  been  paid  and  no 
credit  has  been  given,  for  it^    This  he  does  by  virtue  of  the  vendor's  lien. 

The  defendant  having  bought  a  reaping  and  mowing  machine,  for  $66,  and  for 
that  and  other  property  g^ven  his  note  for  $78.60,  payable  at  a  bank,  agreed 
to  sell  the  machine  to  the  plaintiff  for  $66,  and  $10  in  advance.  There  was 
some  qnestlon  whether  the  plaintiff  was  to  pay  the  $66  to  the  defendant,  or 
npon  the  bank  note ;  bat  there  was  no  proof  that  the  defendant  ever  agreed 
to  give  him  any  credit  for  any  part  of  the  purchase  money.  The  plaintiff 
paid  the  $10  advance  to  the  defendant;  who  refused  to  let  him  have  posses- 
sion of  the  machine,  until  the  whole  purchase  money  should  be  paid.  There- 
upon, before  the  bank  note  had  matured,  the  plaintiff  sued  to  recover  the 
possession.  The  plaintiff  paid  $66  upon  the  note,  at  the  bank,  and  the  de- 
fendant paid  the  balance,  $12.60,  and  took  the  note  up. 

JEf«U,  1.  That  the  plaintiff's  right  to  maintain  the  action  depended  upon  his 
right  to  the  possession  of  the  property  when  the  suit  was  commenced,  and 
upon  the  question  whether  the  defendant  was  then  a  wrongdoer. 

2.  That  in  the  absence  of  any  evidence  to  show  that  the  payment  at  the  bank 
was  made,  and  notice  given  to  the  defendant,  before  the  commencement 
of  the  action,  the  acceptance  of  the  money,  by  the  defendant,  was  not  such 
an  adoption  of  the  transaction  as  estopped  him  from  denying  that  he  had 
been  pud  for  the  machine,  or  from  asserting  his  lien  upon  it  for  the  purchase 
money. 

NONSUIT  granted  at  Livingston  county  circuit,  and 
exceptions  sent  to  the  General  *Term  in  the  first 
mstance. 

ScoU  Lordj  for  the  plaintiff. 
Adams  &  Strang^  for  the  defendant. 

By  the  Courts  Taloott,  J.  This  was  an  action  to  re- 
cover the  possession  of  a  reaping  and  mowing  machine, 
claimed  to  have  been  bought  by  the  plaintiff*  of  the  de- 
fendant. The  defendant  had  previously  bought  the 
machine  at  auction,  for  $66,  and  agreed  to  sell  the  same 
to  the  plaintiff  for  the  said  $66,  and  $10  in  advance. 
The  defendant,  on  the  purchase  of  the  machine,  had 
given  a  note,  for  that  and  another  purchase,  amounting 
in  all  to  $78.50,  payable  at  the  Genesee  Valley  Bank. 
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And  there  was  some  question  made  as  to  whether  the 
$66  was  to  be  paid  to  the  defendant,  or  paid  on  the  note, 
but  there  was  no  proof  that  the  defendant  had  ever* 
agreed  to  give  the  plaintiff  any  credit  for  any  part  of 
the  purchase  money.  The  plaintiff  paid  the  $10  ad- 
vance to  the  defendant,  and  some  days  after  that,  went 
to  get  the  machine.  The  parties  had  some  difference  as 
to  the  interest,  which  seems  to  have  resulted  in  an  agree- 
ment that  the  plaintiff  should  pay  one-half  of  the  inter- 
est from  the  time  of  the  defendant' s  original  purchase. 
The  defendant  refused  to  let  the  plaintiff  have  the 
machine,  insisting  upon  the  payment  of  the  whole  pur- 
chase money  before  he  parted  with  the  possession,  and 
thereupon  the  plaintiff  commenced  this  suit  The  note 
was  not  due  till  about  two  months  after  the  suit  was 
commenced.  At  the  same  time  the  plaintiff  paid  into 
the  bank  where  the  note  was  payable,  and  where  it  was 
left  either  for  collection  or  upon  a  discount,  the  sum  of 
$66  to  apply  in  pajonent  of  the  note,  and  the  defendant 
paid  the  balance  of  $12.60  and  took  up  the  note. 

The  plaintiff  was  nonsuited  at  the  circuit.  The  plain- 
tiff now  claims  that  questions  of  fact  arose  In  the  case. 
We  do  not  see  that  there  were  any  disputed  questions 
of  fact  which  were  material ;  but  however  that  may  be, 
the  plaintiff's  counsel  did  not  on  the  trial  claim  that 
there  was  any  such  question,  or  ask  to  have  anything 
submitted  to  the  jury,  but  on  the  contrary  put  his  claim 
to  recover  upon  the  ground  **that  the  acceptance  of  the 
money  deposited  by  the  plaintiff  in  the  bank  was  such 
an  adoption  of  the  transaction  as  estopped  the  defen- 
dant from. denying  in  this  action  that  he  had  been  paid 
for  the  machine  or  had  any  claim  to  it."  This  position 
would  perhaps  have  been  correct  if  it  had  been  shown 
that  the  payment  into  the  bank  had  been  made  and  the 
defendant  notified  before  the  action  was  brought.  But 
no  evidence  was  given  to  show  when  this  payment  was 
made.     The  fact  was  within  the  plaintiff's  knowledge. 
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but  the  case  which  he  has  made  carefully  avoids  all  ref- 
erence to  the  time  when  the  payment  was  made  and  the 
defendant  notified.  From  so  much  as  does  appear  it  is 
probable  the  payment  into  the  bank  was  made  some- 
time after  the  commencement  of  the  suit ;  at  all  events 
there  is  no  presumption  that  it  was  mad^  before.  The 
right  to  maintain  this  action  depends  upon  the  plaintifiTs 
right  to  the  possession  of  the  property,  when  it  was 
commenced,  and  upon  the  question  whether  the  defen- 
dant was  then  a  wrongdoer.  For  a  similar  reason  the 
aigument  of  the  plaintiff's  counsel  that  enough  had 
passed  between  the  parties  to  amount  to  a  valid  sale 
and  change  the  title  to  the  property,  is  ineffectual.  The 
vendor  of  personal  property  may  retain  the  i)08session, 
even  after  a  sale  sufficient  to  pass  the  title,  if  the 
purchase  money  has  not  been  paid  and  no  credit  has 
been  given  for  it.  This  he  does  by  virtue  of  -the  ven- 
dor's  lien. 

The  case  does  not  show  us  whether  the  property  was 
delivered  to  the  plaintiff ;  but  we  assume  such  to  have 
been  the  fact,  as  the  defendant  in  his  answel*  prayed  a 
return.  But  there  is  no  finding  of  the  value  or  of  any 
damages  for  taking  and  withholding  ;  and  as  the  defen- 
dant has  now  got  his  pay  in  full,  the  motion  for  a  new 
trial  is  denied  and  judgment  of  nonsuit  ordered  for  the 
defendant. 

[Fourth  Dxpartment,  Gbnbral  Tsrm,  at  Buffalo,  January  7,  1878.    Muttin, 
TaleaU  and  E.  D,  Smith,  Justices.] 
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AusTisr  B.  HowLANB  VS.  The  Newark  Cemetery 

Association. 

The  poesession  of  a  party  who  enten  under  aa  ezecntory  contract  to  parchaM 
land,  and  Babseqnently  obtains  his  deed  in  pnrsoanoe  of  the  contract,  is  ad- 
Terse  from  the  time  of  entry,  as  to  all  the  world,  except  the  vendor. 

The  defendants  held  under  a  deed  executed  less  than  twenty  years  before  the 
commencement  of  an  action  brought  to  recover  the  possession  of  land. 
Held  that  evidence  to  show  that  more  than  twenty  years  before  the  action 
was  commenced,  they  entered  into.poesession  under  an  executory  contract  for 
the  purchase  of  the  premises,  which  sale  was  afterwards  consummated  by 
deed,  was  admissible  for  the  purpose  of  establishing  an  adverse  possession. 

MOTION  by  the  defendant  for  a  new  trial,  on  ex- 
ceptions taken  at  the  Wayne  circuity  ordered  to 
be  heard  at  the  General  Term  in  the  first  instance. 

ff.  B.  SeldeUy  for  the  defendant. 

S.  O.  Lapham^  for  the  plaintiff. 

By  the  iJowt^  Taloott,  J.  This  case  is,  in  its  main  fea- 
tures, like  that  of  Cramer  v.  Benton^  argued  at  the  same 
time,  and  growing  out  of  the  mistake  in  the  description 
contained  in  the  partition  deeds  made  between  Lewis  J. 
Benton  and  John  W.  Benton  in  the  year  1846.  The  re- 
sult of  the  two  cases  at  the  circuit,  however,  having 
been  precisely  opposite.  In  the  present  case,  the  justice 
who  tried  the  case  directed  a  verdict  for  the  defendant, 
while  the  justice  who  tried  the  other  action  directed  a 
verdict  for  the  plaintiff.  We  have,  after  fuU  considera- 
tion, affirmed  the  ruling  of  the  justice  who  tried  the 
other  case  directing  a  verdict  for  the  plaintiff,  (a) 

Our  views  on  the  main  questions  involved  may  be 
found  in  our  opinion  in  the  other  case.  There  seems  to 
be  nothing  in  this  case  calling  for  any  additional  ob- 
servations, except  as  to  the  exclusion  of  the  evidence 

(a)  See  Cramer  ▼.  Benim,  (64  Barb,  522.) 
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offered  by  the  defendant  to  show  that  he  entered  into 
possession  of  the  premises  in  dispnte,  under  a  contract 
with  John  W.  Benton,  in  the  spring  of  1849,  for  the 
purchase  thereof  from  Benton,  which  was  consummated 
by  a  subsequent  conveyance  from  Benton,  and  to  show 
the  acts  characterizing  the  possession  of  the  defendant. 
The  evidence  was  offered  with  a  view  of  establishing  an 
adverse  possession  of  the  premises  in  controversy  for 
more  than  twenty  years  before  the  commencement  of 
this  action,  which  was  in  the  fall  of  1869.  This  evidence 
was  rejected,  apparently  because  the  deed  to  the  defen- 
dants was  not  actually  executed  till  a  period  within 
the  twenty  years.  But  it  is  well  settled  that  the  pos- 
session of  a  party  who  enters  under  an  executory  con- 
tract to  purchase  and  subsequently  obtains  his  deed 
in  pursuance  of  the  contract,  is  adverse  from  the  time 
of  the  entry,  as  to  all  the  world  except  the  vendor.  Arid 
the  party  so  entering  may  defend  on  his  possession, 
provided  twenty  years  have  elapsed  since  he  entered 
under  the  contract.  {Clapp  v.  Brouiagham^  9  Coweriy 
531.  Whitney  v.  Wight,  16  Wend.  172.)  So,  also,  the 
possession  of  the  vendees  under  an  executory  contract 
for  purchase  is  the  possession  of  the  vendors.  And  a  con- 
tinuous adverse  possession  under  the  same  title,  though 
by  different  parties,  is  sufficient.  {Simpson  v.  Downing, 
23  Wend.  320,  and  cases  cited.)  As  to  the  point  that  the 
defendants  must  be  supposed  to  have  known  or  sus- 
pected that  the  title  was  invalid,  see  Humbert  v.  Rec- 
tor, <fec.,  qf  Trinity  Church,  (24  Wend.  587  ;)  Munro  v. 
Merchant,  (26  Barh.  383,  op.  402.) 

So,  too,  the  defendants  should  have  been  permitted 
to  prove  the  mistake  in  the.  deed,  notwithstanding  the 
statute  of  limitations,  and  the  defence,  limited  only  to 
this  parcel  of  land,  and  not  requiring  any  reformation  of 
the  deed,  may  be  made  between  these  parties.  This  seems 
to  be  the  effect  of  the  case  pf  Bartlett  v.  Jitdd,  (  21 N.  T. 
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Adams  «.  Board  of  Snperviaora  of  Oswego  Comity. 

300,)  which  was  not  called  to  our  attention  when  the 
case  of  CraTner  y.  Benton  was  first  before  the  court. 
New  trial  granted,  costs  to  abide  the  event. 

[FoDBTH  DxPARTMKNT,  Gkmxeal  Tsrm,  at  Buf&do,  JanuATy  1,  187s.    Mul" 
lin  and  TaUoU,  Justices.] 


Adams  vs.   The  Board  of  Supervisors  of  Oswego 

County. 

The  plidntiff  havizig  printed  a  book  oont^ing  the  proceedings  of  the  board  of 
snpenrisors  of  Oswego  county,  under  a  contract  with  such  board,  presented 
his  account  for  printing,  for  audit,  and  they  took  the  same  into  consideration 
and  rejected  it.  Held  that  the  plaintiff's  clidm  bduig  one  which  by  kw 
(1  B,  8,  885;  1  J&hn.  Stat  ai  Larfft,  857,  %  8, 9ub.  15)  must  be  presented  to 
and  passed  upon  by  the  board  of  supervisors,  and  It  having  been  presented, 
^Mssed  upon  and  rejected,  no  action  at  law  could  be  maintained  for  its 
recovery. 

THIS  action  is  brought  to  recover  the  price  agreed  by 
the  defendants  to  be  paid  for  the  printing  by  the 
plaintiff  of  1,100  copies  of  a  book  containing  the  pro- 
ceedings of  the  said  board  for  the  year  1864. 

The  board  appointed  a  committee  to  receive  proposals 
for  printing  such  a  pamphlet,  to  contain  104  pages,  and 
to  be  printed  in  all  respects  similar  to  the  pamphlet  con- 
taining the  proceedings  of  the  board  in  1868,  to  be  fur- 
nished by  the  1st  of  February,  1866,  or  forfeit  two  doUaia 
per  day  for  each  day  they  should  be  detained  beyond 
that  day. 

Proposals  were  received  from  several  persons,  and 
amongst  others  from  the  plaintiff.  His  offer  was  ac- 
cepted by  the  board,  and  he  proceeded  to  print  and  did 
print  the  pamphlets,  and  had  them  ready  for  delivery 
on  the  22d  of  April,  1866.  The  time  for  delivery  was 
extended  until  the  16th  of  February,  and  the  failure 
to  deliver  on  the  latter  day  argse,  as  the  plaintiff  claims, 
from  the  neglect  of  the  clerk  of  the  board  to  furnish  the 
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proceedings  and  to  read  and  correct  the  proof  sheets  and 
return  them  to  the  plaintifF. 

The  defendants  insisting  that  the  pamphlets  were  not 
printed  according  to  contract,  refused  to  pay  for  them 
the  price  demanded  by  the  plaintiff. 

The  plaintiff  presented  to  the  board,  at  its  annual  ses- 
sion in  1866,  an  account  for  the  said  printing,  and  it  took 
the  same  into  consideration  and  rejected  it 

On  the  trial  the  plaintiff's  counsel  in  opening  the  case 
stated  the  foregoing  facts,  with  others  not  material  to  be 
stated,  and  the  defendants'  counsel  moved,  upon  such 
statement,  to  dismiss  the  plaintiff's  complaint,  because 
no  cause  of  action  was  stated  in  it,  or  in  the  counsel's 
opening. 

The  motion  was  granted,  and  judgment  suspended 
with  leave  to  plaintiff  to  move  for  a  new  trial,  in  the  first 
instance  at  the  General  Term. 

By  the  Courts  Mullin,  P.  J.  The  precise  ground  on 
which  the  complaint  was  dismissed  was,  that  the  plain- 
tiff' s  claim  was  one  which  by  law  must  be  presented  to 
and  passed  on  by  the  board  of  supervisors,  and  that  it 
having  been  so  presented,  passed  upon  and  rejected,  no 
action  at  law  can  be  maintained  for  its  recovery. 

I  shall  not  stop  to  inquire  whether  a  board  of  super- 
visors has  any  authority  to  bind  the  county  by  a  con- 
tract for  the  publication  of  its  proceedings,  but  shall 
assume  that  it  has,  and  thus  limit  the  inquiry  to  the 
point  decided  in  the  court  below. 

Section  2  of  title  4  of  chap.  12,  part  1st  of  the  Revised 
Statutes,  and  1  Statutes  at  Large,  857,  8,  contains  an 
enumeration  of  what  constitutes  county  charges,  which 
must  be  presented  to  the  board  of  supervisors  for  audit 
and  allowance.  And  the  only  clause  that  can  be  held 
to  cover  the  claim  of  the  plaintiff  is  the  16th,  and  is  in 
the  following  words :  "The  contingent  expenses  neces- 
sarily incurred  for  the  use  and  benefit  of  the  county." 

Vol.  LXVI.  24 
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It  is  undoubtedly  a  judicious  expenditure  of  money, 
to  furnish  to  the  citizens  a  full  and  accurate  report  of 
the  proceedings  of  a  body  whose  action  is  so  important 
and  materially  affects  the  interests  of  all  classes  of  men, 
and  especially  those  whose  moneys  they  expend. 

A  liberal  construction  of  the  words  '^contingent  ex- 
penses" would  embrace  the  printing  of  such  a  work. 
If  it  does,  this  action  cannot  be  maintained,  as  the  claim 
must  be  presented  and  passed  upon  by  the  board  of  su- 
penrisors,  and  their  action  is  final. 

If  the  words  '' contingent  expenses"  embrace  the 
printing  of  pamphlets  containing  the  proceedings  of  the 
board,  they  should  also  embrace  the  publication  in  the 
newspapers  of  the  same  matters,  without  any  express 
provision  of  law  authorizing  it,  yet  the  legislature 
deemed  it  necessary  to  provide  in  terms  for  such  publi- 
cation. 

The  judgment  should  be  affirmed. 

[FouETH  DxPAKTicENT,  OiKxaAL  Teem,  at  Rochostor,  April  1, 1878.    MvUin, 
TakoU  and  &  D,  Sm&h,  JnsticaB.] 
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A  defendant  is  as  much  concluded  by  the  amount  of  damages  he  daima  in  his 
oonnter  daim  as  a  plaintiff  would  be  by  the  damages  daimed  in  his  com- 
plaint 

If  a  referee  allows  to  a  defendant  a  larger  sum  than  he  has  cliumed  as  damages, 
in  his  counter  claim,  this  is  an  error  for  which  the  judgment  will  be  reversed; 
unless  the  defendant  cures  it  by  stipulating  to  reduce  the  amount  of  the 
counter  clidm  allowed  to  him. 

It  would  be  dangerous,  in  the  extreme,  to  allow  a  poeitiye  affidavit  of  the  ser- 
vice of  papers  in  the  course  of  leg^  proceedings  to  be  overthrown  by  any- 
thing less  than  positive  proof,  or  the  most  convincing  circumstances.  Ptr 
Talcott,  J. 

Circumstances  which  were  held  insnfBdent,  in  this  case,  to  overcome  the  posi- 
tive oath  of  the  plainUff  *a  attpri^ey  as  to  the  service  of  a  reply. 
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PPEAL  from  a  judgment  in  favor  of  the  plaintiff, 
entered  on  the  report  of  a  referee. 


Messinger  &  Jenkins^  for  the  api)ellant. 
A.  C.  Eyde^  for  the  respondent. 

By  the  Courts  Talcott,  J.  This  action  is  brought  to 
recover  a  balance  alleged  to  be  due  for  freight  on  the 
transportation  by  canal  of  a  cargo  of  apples  from  Spen- 
cerport  to  Schenectady.  The  balance  claimed  by  the 
plaintiff  was  $828.76.  The  defendant  put  in  an  answer, 
in  which  he  set  up,  by  way  of  countar  claim,  that  the 
plaintiff  received  from  him  2,700  barrels  of  apples  and 
only  delivered  2,626,  and  claimed  to  apply  in  reduction 
of  the  claim  of  the  plaintiff  $247.60,  as  the  value  of  the 
apples  not  delivered.  Before  putting  in  his  answer  the 
defendant  had  made  an  offer  to  allow  the  plaintiff  to 
take  judgment  for  $82.60,  and  costs,  which  was  not  ac- 
cepted. The  referee,  by  his  findings,  established  the 
counter  claim  at  $262.60.  This  the  referee  did  by  allow- 
ing a  larger  price  for  the  seventy-five  barrels  of  apples 
missing,  than  the  defendant  had  claimed  as  his  damages 
on  account  of  the  matter  set  up  in  his  counter  claim. 
This  was  clearly  erroneous. 

There  can  be  no  doubt  but  that  a  defendant  is  as  much 
concluded  by  the  amount  of  damages  he  claims  in  his 
counter  claim  as  a  plaintiff  would  be  by  the  damages 
claimed  in  his  complaint.  If  a  jury  finds  a  verdict  for 
a  greater  amount  of  damage  than  the  plaintiff  claims, 
this  is  an  error  for  which  the  judgment  will  be  reversed, 
unless  the  plaintiff  cures  it  by  remitting  the  excess.  If 
this  was  the  only  error  in  the  case  it  might  perhaps  be 
cured  by  requiring  the  defendant  to  stipulate  to  reduce 
the  amount  of  the  counter  claim  allowed  to  him.  But 
there  are  other  errors  which  cannot  be  thus  cured.  On 
tbe  trial  it  was  claimed  by  the  defendant  that  his  counter 
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claim  was  admitted,  because  the  plaintiff  had  not  re- 
plied to  it.  Evidence  touching  the  facts  alleged  in  the 
counter  claim  was  taken  conditionally,  and  the  question 
as  to  whether  any  reply  had  been  served  was  to  be  de- 
termined by  the  referee  upon  evidence  afterwards  to  be 
furnished  to  him.  The  only  evidence  on  the  subject 
seems  to  have  been  by  affidavit  on  both  sides.  The 
plaintiff's  attorney  resided  in  Oneida  county,  and  the 
attorney  of  the  defendant  at  -• — .  The  former  produced 
and  submitted  to  the  referee  the  original  reply  denying 
the  allegations  of  the  counter  claim,  duly  sworn  to  by 
the  plaintiff,  on  the  22d  day  of  January,  1872,  together 
with  his  own  affidavit,  positively  stating  a  service  of  the 
reply  on  the  defendant's  attorney  by  mail  on  the  22d  of 
January,  1872,  and  stating  the  facts  requisite  to  an  effec- 
tual mail  service  under  the  rule.  This  affidavit  was 
made  in  March,  1872,  after  the  trial  had  commenced. 
On  the  other  hand  the  defendant's  attorney  submitted 
his  own  affidavit  stating  that  he  had  never  received  any 
reply,  and  further  setting  forth  certain  facts  regarding 
two  motions  made  by  the  defendant  to  change  the  place 
of  trial,  the  first  of  which  was  made  on  the  14th  of  Feb- 
ruary, 1872.  This  was  denied,  with  leave  to  renew,  on 
further  affidavit,  excusing  the  delay  in  making  the 
motion.  In  the  affidavits  on  the  part  of  the  defendant 
on  these  motions  the  issue  was  stated  to  have  been  joined 
on  the  2l8t  day  of  December,  1871.  •  It  does  not  appear 
that  any  affidavits  were  presented  on  the  part  of  the 
plaintiff  to  oppose  the  first  of  said  motions,  and  the  de- 
fendant was  apparently  beaten  in  the  motion  on  his  own 
showing.  The  defendant's  attorney,  however,  swears 
that  there  were  affidavits  read  on  the  part  of  the  plain- 
tiff when  the  motion  was  renewed ;  but  the  purport  of 
such  affidavits  is  not  stated.  The  defendant's  attorney 
states  on  information  and  belief  as  to  the  first  motion, 
and  on  his  own  knowledge  as  to  the  second,  that  the 
plaintiff' s  attorney  did  not  dispute  the  allegation  in  the 
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defendant's  affidavit  as  to  the  date  of  the  issue,  at  the 
time  when  the  motions  were  made.  This  amounts  to 
nothing.  It  does  not  appear  that  it  was  at  all  material 
on  those  motions  for  the  plaintiff's  attorney  to  dispute 
the  allegation  of  the^attomey  for  the  defendant  in  that 
behalf. 

It  appears,  however,  that  on  the  dOth  of  December, 
1871,  the  plaintiff's  attorney  noticed  the  cause  for  trial 
at  a  circuit  appointed  in  Oneida  for  the  22d  of  January, 
but  before  the  time  arrived  the  cause  was  stipulated  over 
the  circuit.  This  is  a  circumstance  tending  to  show  that 
at  the  time  when  the  notice  of  trial  wa«  given,  the  plain- 
tiff did  not  contemplate  putting  in  a  reply.  This  might 
have  arisen  from  inadvertence,  or  from  a  belief  on  the 
part  of  the  plaintiff's  attorney  that  no  reply  was  neces- 
sary in  the  case,  as  he  now  insists,  as  matter  of  law. 
But  it  does  not  avail  much  by  way  of  showing  that  the 
plaintiff  did  not  on  the  22d  of  January  intend  to  reply, 
as  against  the  fact  proved  by  the  official  jurat  to  the 
reply,  which  is  dated  on  that  day,  and  the  positive  oath 
of  the  plaintiff's  attorney  that  he  mailed  the  reply  on 
that  day.  On  this  evidence,  which  is  recapitulated  by 
the  referee  in  his  report,  be  finds  that  the  plaintiff's 
attorney  is  mistaken  in  his  affidavit,  and  that  no  reply 
was  in  fact  served.  We  think  the  referee  was  mistaken 
i^  such  finding,  and  that  the  circumstances  alluded  to 
were  not  sufficient  io  overcome  the  positive  oath  of  the 
plaintiff's  attorney  as  to  the  service  of  a  paper  in  the 
course  of  practice,  and  of  which  it  is  to  be  presumed  he 
had  a  memorandum  in  his  register  made  at  the  time.  It 
would  be  dangerous,  in  the  extreme,  to  allow  a  positive 
affidavit  of  the  service  of  papers  in  the  course  of  legal 
proceedings  to  be  overthrown  by  anything  less  than 
positive  proof,  or  the  most  convincing  circumstances. 

We  think,  also,  there  were  errors  made  in  the  rejec- 
tion of  testimony  offered  by  the  plaintiff  tending  to 
show  that  he  had  not  in  fact  received  on  his  boat  the 
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seventy-five  barrels  of  apples.  The  tallying  on  to  the 
boat  seems  to  have  been  done  in  a  loose  manner,  and 
the  fact  that  another  boat,  loaded  by  the  defendant  at 
the  same  time,  overran  more  than  seventy -five  barrels 
in  connection  with  the  evidence  tending  to  show  that 
the  plaintiff  admitted  that  if  the  latter  boat  overran, 
then  that  the  plaintiff  did  not  in  fact  receive  the  seventy- 
five  barrels  in  dispute,  tended  to  show  that  the  defendant 
had  not  received  the  seventy-five  barrels.  The  shipping 
receipt  given  by  the  plaintiff  did  not  conclude  him  ;  as 
a  receipt,  it  was  open  to  explanation  and  contradiction. 
By  holding  that  no  reply  had  been  served  to  the  coun- 
ter claim,  the  referee  has  deprived  the  plaintiff  of  his 
right  to  make  the  issue. 

The  judgment  is  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event,  and  a  new  referee  to  be  substi- 
tuted. 

[FouETR  DiPAETic»rr,  GmsftAL  Tbbm,  at  Rodhester,  April  1, 1878.    MmlUm, 
TaieaU  and  £.-1).  Smitk,  Jnttioes.] 


Ettenheimer  vs.  Heffebnan  and  others. 

The  stetutes  which  emible  resident  aliens  to  take  and  hold  real  estate  in  this 
state  apply  only  to  such  as  have  purchased  the  land  claimed  by  them,  or 
have  taken  a  conveyance  thereof,  or  to  whom  the  lands  have  descended,  or 
been  deyised. 

T.  devised  certain  land  to  his  wife,  and  died  in  1868.  His  wife  died  in  1869, 
withoat  making  any  will,  and  withoat  having  disposed  of  the  premises  in 
any  manner.  T.  and  wife  were  naturalised  dtisens,  and  at  Mrs.  T.'s  death 
her  relations  were  aliens,  and  with  two  exceptions—^.  H.  and  C.  H.,  her 
brother  and  sister — ^non-residents  of  the  United  States  In  Sept  1869, 
C.  H.  leased  the  premises  to  J.  H.  until  Nov.  1,  1870.  In  1870,  the  le^risla- 
ture  passed  an  act  releasing  the  interest  of  the  state  in  said  lands  to  C.  H. 
In  an  action  against  J.  H.  and  C.  H.,  brought  to  foreclose  a  mortgage  upon 
the  premises,  executed  by  T. ; 

Jldd,  1.  That  on  tlie  death  of  Mrs.  T.  the  fee  passed  to  some  person,  as  heir, 
or  to  the  state.  That  it  could  not  remain  in  abeyance ;  and  there  being  no 
person  who  could  take  as  heir,  at  her  death,  it  vested  instantly  in  the  state. 
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2.  That  no  proceedings  on  the  part  of  the  state  were  necessary,  in  order  to  per- 
fect its  title  under  the  escheat. 

3.  That  J.  H.  had  no  color  of  title ;  and  as  against  him  the  state  was  not 
under  the  necesdty  of  instittiting  any  proceedings  to  establish  its  title  by 
escheat. 

4.  That  J.  H.  had  no  interest  in  the  land  entiUing  him  to  an  assignment  of  the 
mortgi^ ;  and  that  a  judgment  for  foreclosure  and  sale  was  correct. 

Although,  when  a  citizen  dies  without  a  will,  the  presumption  may  be  that  he 
leaves  some  person  who  is  his  heir  and  entitled  to  take  any  land  of  which  he 
may  hare  died  seized,  by  descent,  yet  when  it  appears  that  the  person  claim- 
ing to  be  heir  is  an  alien,  he  cannot,  for  that  reason,  take  by  descent ;  and  no 
presumption  can  be  indulged,  in  his  favor. 

APPEAL,  by  the  defendants,  from  a  judgment  of 
foreclosure  and  sale. 

On  the  3d  March,  1867,  Vincent  Trafford  was  owner 
in  fee  of  a  farm  of  land  in  the  town  of  Lewiston,  in  the 
county  of  Niagara,  containing  168  acres  of  land,  and 
being  indebted  to  the  defendant  in  the  sum  of  $6,000, 
gave  to  him  a  bond  conditioned  for  the  payment  of  said 
sum  in  ten  annual  instalments  from  the  date  of  said 
bond,  with  interest  semi-annually ;  and  to  secure  the 
payment  of  said  sum  he  and  his  wife  executed  and  de- 
livered to  the  defendant  a  mortgage  on  said  land,  which 
mortgage  became  a  lien  thereon. 

Traflord  devised  said  land  to  his  wife,  Johanna,  and 
died  in  April,  1868.  His  wife  died  in  August,  1869, 
without  making  any  will,  and  without  having  disposed 
of  the  premises  in  any  manner. 

Traflord  and  wife  were  naturalized  citizens,  and  at 
Mrs.  T.'s  death  her  relations  were  aliens,  and,  with  two 
exceptions,  non-residents  of  the  United  States.  The 
persons  who  were  related  to  her,  and  who  resided  in  the 
United  States,  were  John  Heffeman  and  Catharine  Har- 
rold,  her  brother  and  sister.  These  persons  were  living 
with  Mrs.  T.  at  her  death,  and  have  continued  to  live 
on  the  farm,  of  which  she  died  seized,  ever  since. 

In  September,  1869,  Catharine  leased  the  said  prem- 
ises to  John  Heflernan  until  1st  Nov.,  1870.  Edward 
Harrold  married  Catharine  in  May,  1870.    On  the  15th 
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Sept.,  1869,  Mrs.  Harrold  filed  with  the  clerk  of  Ni- 
agara county,  and  the  secretary  of  state,  her  declara- 
tion of  intention  to  become  a  citizen  of  the  United 
States.  In  Aug.,  1870,  John  Heffeman  also  filed  his 
declaration  of  intention  to  become  a  citizen. 

In  April,  1870,  the  legislature  passed  an  act  {(Thap. 
393  qf  the  Laws  of  that  year)  releasing  the  interest  of 
the  state  in  said  land  to  Mrs.  Harrold. 

This  action  is  brought  to  foreclose  the  aforesaid  mort- 
gage, and  Heffeman  and  Mrs.  Harrold  are  parties  de- 
fendants.   The  issues  were  referred  to  a  referee. 

Heflernan  alone  defends  the  action.  He  claims  to  be 
tenant  in  common  with  Mrs.  H.  of  said  premises,  and 
alleges  that  he  offered  to  pay  to  the  plaintiff  the  amount 
due  on  said  bond  and  mortgage  provided  the  plaintiff 
would  accept  the  same  and  assign  to  him  the  bond  and 
mortgage ;  that  the  defendant  refused  to  do  so.  He 
offers  in  his  answer  to  pay,  and  asks  as  affirmative  relief 
that  plaintiff,  ui>on  being  paid  the  amount  due,  be  ad- 
judged to  assign  said  securities  to  him. 

Evidence  was  given  by  several  witnesses,  on  the  trial, 
as  to  proceedings  taken  by  Mrs.  H.  to  remove  Heffeman 
from  said  premises,  and  the  circumstances  attending 
his  entry  and  occupation  of  said  premises,  but  the  ref- 
eree found  no  facts  in  relation  to  these  matters,  nor 
in  relation  to  the  Heffemans'  propositions  and  offers  to 
plaintiff  to  redeem  said  mortgage.  Hence  the  court 
laid  those  matters  out  of  view  in  the  decision  of  this 
appeal.  ' 

The  referee  decided  as  matter  of  law,  amongst  other 
things,  that  on  the  death  of  Mrs.  Trafford  the  land 
escheated  to  the  state,  there  being  no  persons  capable 
of  taking  by  descent  from  her.  That  the  title  of  the 
state  became  perfect  immediately  on  the  death  of  Mrs. 
T.,  without  office  found ;  that  the  act  of  the  legislature 
conveyed  to  Mrs.  H.  a  valid  title  to  said  land ;  and  that 
John  Heffernan  had  no  interest  whatsoever  in  the  land. 
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Judgment  of  foreclosure  and  sale  was  ordered^  and 
from  that  judgment  the  defendants  appealed. 

By  the  Courts  Mitllik,  P.  J.  A  vast  and  very  inter- 
esting field  is  opened  for  discussion  by  the  points  of  the 
respective  counsel  in  this  case,  but  it  is  not,  in  our  view 
of  the  case,  necessary  to  enter  upon  it. 

The  defence  must  fail  if  either  of  two  propositions  can 
be  held  to  be  established.    These  are, 

1st.  That  the  defendant  Hefleman  has  no  interest  in 
the  land  entitling  him  to  demand  an  assignment  of  the 
mortgage;  or, 

2d.  T!>caX  the  title  in  the  state  was  perfect  on  the  death 
of  Mrs.  T.  without  proceedings  to  perfect  the  escheat. 

The  statutes  which  enable  resident  aliens  to  take  and 
hold  real  estate  in  this  state  apply  only  to  such  as  have 
purchased  the  land  claimed  by  them,  or  have  taken  a 
conveyance  thereof,  or  to  whom  the  lands  have  de- 
scended, or  been  devised. 

Section  1  of  chapter  115  of  the  laws  of  1845  is  as  fol- 
lows: ^' Any  alien  resident  of  this  state,  who  has  here- 
tofore purchased  and  taken,  or  who  may  hereafter 
purchase  and  take,  a  conveyance  of  any  lands,"  &c., 
^^in  this  state,  or  to  whom  any  lands  or  real  estate  has 
been  or  may  be  hereafter  devised  before  filing  affidavit," 
&c.,  **may  hold  the  same,"  &c. 

Heflernan  held  under  neither  of  these  modes  of  ac- 
quiring title,  and  is  not  within  any  of  the  provisions  of 
tiiose  statutes.    (4  Statutes  at  Large^  294  to  304. ) 

On  the  death  of  Mrs.  T.  the  fee  passed  to  some  person 
as  heir,  or  to  the  state.  It  could  not  remain  in  abey- 
ance ;  and  there  being  no  person  who  could  take  as  heir 
at  her  death,  it  vested  instantly  in  the  state. 

No  proceedings  on  the  part  of  the  state  were  neces- 
sary in  order  to  perfect  its  title  under  the  escheat.  This 
was  directly  decided  in  McCaugJial  v.  Ryan^  (27  Barb. 
376,)  and  the  decision  is  binding  upon  ms  as  authority. 
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iiiileBB  it  is  in  opposition  to  well  settled  principles  of 
law,  supported  by  well  considered  cases ;  or  unless  the 
opposite  principle  has  become  a  rule  of  property,  which 
has  been  acted  upon  for  so  long  a  time  that  it  would 
constitute  titles  to  property  to  such  an  extent  as  to  ren- 
der it  dangerous  to  bring  it  even  into  doubt.  (4  KenJPs 
Com.  42a-i;.) 

We  are  referred  to  Jackson  v.  Adorns^  (7  Wend.  367,) 
as  establishing  the  proposition  that  the  state  cannot 
convey  escheated  land,  so  as  to  vest  any  title  in  the 
purcluuser,  until  after  office  found.  And  it  does  directly 
so  hold. 

We  must  follow,  in  this  conflict  of  decisions,  the  latest 
one ;  especially  as  it  is  supported  by  so  distinguished 
authority  as  that  of  Chancellor  Kent.  Besides  this,  it 
seems  to  be  supported  by  the  English  cases  as  well  as  by 
a  large  number  in  this  country,  referred  to  by  the  resi)on- 
dent's  counsel  in  his  brief. 

It  is  said  by  Comstock,  J.,  in  Wright  v.  Saddler^  (20 
N.  Y.  320,  326,)  that  at  common  law,  a  deed  to  an  alien 
vested  in  him  the  title  to  the  lands  conveyed  '^subject 
to  a  defeasance  or  forfeiture  in  favor  of  the  state ;"  and 
in  such  case  the  state  could  not  convey  the  land  under 
its  title  by  escheat,'  so  as  to  divest  the  title  of  such  pur- 
chaser, until  office. found,  or  other  proceedings  of  that 
nature. 

Heffernan  has  no  color  of  title  to  bring  him  within 
the  rule  of  the  common  law. 

If  a  mere  intruder  without  any  color  of  right  or  claim 
can  compel  the  state  to  institute  proceedings  to  estab- 
lish the  escheat,  it  would  be  at  variance  with  the  practice 
and  understanding  of  the  profession,  so  far  as  my  ob- 
servation has  gone. 

When  a  citizen  dies  without  a  will,  the  presumption 
may  be  that  he  leaves  some  person  who  is  his  heir  and 
entitled  to  take  any  land  he  may  have  died  seized  of,  by 
descent.     When,  however,  it  appears  that  the  person 
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claiming  to  be  heir  is  an  alien,  he  cannot,  for  that  rea- 
son, take  by  descent.  No  presumption  can  be  indulged 
in  his  favor. 

In  Mooers  v.  White^  (6  John.  Cfh.  360,)  the  chancellor 
held  that  an  alien  cannot  take  land  by  descent ;  and 
though  an  alien  may  take  by  purchase  or  devise  and 
hold  until  office  found,  yet  on  his  death  the  land  will 
escheat  to  the  people  without  any  inquest  of  office  found. 

It  is  not  necessary,  in  this  case,  to  go  the  length  of 
deciding  that  an  alien  who  acquires  land  by  purchase 
or  devise  can  be  removed  by  the  state,  without  first  in- 
stituting proceedings  to  establish  the  escheat.  It  is 
enough  that  it  is  not*  necessary  to  institute  such  proceed- 
ings against  one  who  being  an  alien  or  not  authorized 
to  take  and  hold  real  estate,  claims  the  land  by  descent. 

It  may  be  said  that  the  alienage  can  only  be  taken  ad- 
vantage of  by  the  state,  and  that  until  the  claimant  is 
made  a  party  to  the  proceedings  to  declare  the  escheat, 
it  cannot  be  known  whether  he  is,  or  is  not,  an  alien ; 
and  hence  in  all  cases  there  is  a  necessity  for  the  insti- 
tution of  proceedings  by  the  state. 

However  this  may  be  as  between  the  state  and  the 
claimant,  the  principle  has  no  application  to  cases  like 
the  one  before  us. 

The  mortgagee  had  the  right  to  proceed  and  foreclose 
his  mortgage.  He  made,  as  he  had  a  right  to  do,  Hef- 
feman and  Mrs.  Harrold  parties,  as  they  claimed  an 
interest  in  the  land.  H.  claims  the  right  to  redeem  the 
mortgage,  and  asks  it  as  affirmative  relief.  The  plaintiff 
must  either  yield  to  this  claim  or  refuse  it  and  put  him 
on  proof  of  his  right. 

It  is  H.  himself  that  assumes  the  burthen  of  proving 
his  interest  in  the  estate,  and  he  does  it  by  proving  that 
when  the  estate  descended  he  was  an  alien,  not  then  nor 
for  months  afterwards,  authorized  to  hold  real  estate. 

Under  these  circumstances,  the  validity  of  his  right 
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to  redeem  is  directly  in  issue ;  and  it  is  entirely  certain 
^  that  he  has  no  color  of  title,  and  as  against  him,  the 
state  was  not  under  the  necessity  of  institating  any  pro- 
ceedings to  establish  its  title  by  escheat. 

It  has  been  suggested  that  it  is  possible  that  as  against 
an  alien  claiming  title  by  purchase  or  devise — and  it 
may  be  against  a  person  who  is  prima  facte  capable  of 
acquiring  title  by  descent — the  state  must  proceed  and 
establish  the  escheat  before  it  can  remove  him,  or  con- 
vey the  title. 

The  case  of  Jackson  v.  Adams  would-be  in  harmony 
with  this  view  of  the  law.  In  that  case  the  defendant 
Adams  was  a  mere  intruder,  but  whether  an  alien,  does 
not  appear,  rin  the  absence  of  proof  that  he  was,  the 
presumption  would  be  that  he  was  a  citizen;  and  as 
against  a  person  in  possession,  capable  of  acquiring 
title,  there  must  be  an  inquest  of  office. 

This  was  not  the  view  of  Sutherland,  J.,  who  wrote 
the  opinion  in  the  case  cited,  because  he  says,  ^^The  peo- 
ple cannot  enter  upon  the  possession  of  an  alien  with- 
out this  [inquest  of  office]  judicial  proceeding." 

But  the  opinion  thus  expressed  was  not  called  for  by 
the  case,  and  is,  with  all  respect,  unsupported  by  au- 
thority. The  chancellor,  in  Mooers  v.  WhUe^  {supra^) 
holds  that  in  the  case  of  an  alien  dying  who  has  taken 
by  purchase  in  his  life,  the  title  vests  in  the  state,  on 
his  death,  without  office  found ;  so  that  there  is  clearly 
one  case  in  which  it  is  not  necessary  for  an  inquest*  of 
office,  as  against  any  person  alien  or  citizen. 

I  have  given  more  consideration  to  this  part  of  the 
case  in  order  to  discover,  if  I  could,  some  ground  on 
which  the  judgment  of  the  referee  could  be  supported 
without  overruling  Jackson  v.  Adams.  It  may  be  that 
that'  case  has  become  a  rule  under  which  titles  may 
have  been  transferred,  and  it  ought  not,  for  that  reason, 
to  be  disturbed.     It  seems  to  me  the  judgment  may  be 
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aflirmed  without  disturbing  the  principle  decided  in  the 
case  of  Jackson  v.  Adams. 

I  am  therefore  of  opinion  that  the  judgment  should 
be  affirmed,  with  costs  to  be  paid  by  the  appellant. 

Judgment  affirmed. 

[FocBTH  Dkpartmknt,  Okkbeal  Tiem,  at  Rochester,  April  1,  1878.    Mvl- 
lin,  TtUcoU  and  E.  D.  Smith,  Justices.] 


Fisher  and  others  vs.  Abeel. 

An  agreement  for  demurrage  must  be  express ;  it  is  not  implied. 

Detention  of  a  vessel  while  waiting  her  turn  to  load  or  unload  is  not  a  deten- 
tion for  which  the  owner  of  the  cargo  is  liable.  The  detention  for  which  he 
is  responsible  is  one  caused  by  his  own  act,  and  not  by  the  act  of  others  oyer 
whom  he  has  no  control. 

The  plaintiff,  a  boat  owner,  applied  to  S.,  the  agent  of  the  defendant,  who  was 
a  dealer  in  coal  at  Syracuse,  for  a  load  of  coal,  to  be  carried  as  freight  for 
'  the  defendant,  to  Syracuse.  S.  was  the  defendant's  agent  for  the  sole  pur- 
pose of  procuring  boats  to  convey  coal  from  Rondout  to  Syracuse.  The 
agent  replied  that  he  would  give  an  order  on  the  coal-yard,  for  a  load  of  coal 
of  such  a  character  that  the  boat  would  not  be  delayed  at  all.  Thereupon 
the  plaintiff  received  an  order,  which  he  did  not  read,  it  being  enclosed  in 
an  envelope.  On  presenting  it  at  the  coal-yard,  the  plaintiff  was  delayed 
several  days,  waiting  for  his  k>ad.  Held  that  the  order  was  not  intended  to 
embrace  the  whole  contract ;  and  that,  therefore,  parol  evidence  of  the  con- 
versation between  the  plaintiff  and  S.,  at  the  time  of  the  delivery  of  the 
order,  was  admissible,  to  show  the  terms  of  the  contract. 

In  the  absence  of  proof  of  a  custom  for  agents  of  freighters  to  agree  with  the 
owner  of  a  boat  upon  the  lay  days  to  be  allowed  to  the  freighter  for  loading 
or  unloading,  authority  to  make  such  an  agreement  cannot  be  presumed,  but 
must  be  expressly  proved;  and  not  being  proved,  the  principal  is  not  liable 
npon  a  contract  made  by  the  agent. 

APPEAL  by  the  defendant  from  a  judgment  ren- 
dered by  a  county  court,  on  appeal  from  a  jus- 
tice' s  court. 

This  action  was  brought  in  a  justice's  court,  by  the 
plaintiffs,  to  recover  of  the  defendant  damages  for  the 
detention  of  their  canal  boat  at  Rondout,  waiting  for  a 
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load  of  coal  to  be  carried  for  the  defendant  to  Syracuse. 
The  defence  was  a  general  denial.  The  defendant  was 
a  dealer  in  coal  in  Syracuse,  and  bought  coal  of  the 
Delaware  and  Hudson  Canal  Company,  whose  coal-yard 
was  at  Bondout.  Gteorge  W.  Stilwell,  Jr.,  who  had  an 
office  at  119  Broad  street,  New  York  city,  was  the  agent 
of  the  defendant  for  the  sole  purpose  of  procuring  boats 
to  carry  coal  from  Bondout  to  the  defendant  at  Syra- 
cuse. The  course  of  business  was  for  captains  or  own- 
ers of  boats  desiring  to  carry  a  load  of  coal  for  the 
defendant  to  Syracuse,  to  call  on  Stilwell,  and  he 
would  give  an  order  on  the  canal  company  to  deliver  to 
the  bearer  of  fche  order  a  certain  number  of  tons  of  coal, 
specifying  therein  the  freight  to  be  paid,  with  directions 
to  advance,  on  the  freight,  and  for  tolls,  a  specified  sum 
of  money.  The  bearer  of  the  order  would  carry  it  to 
the  agent  of  the  coal  company,  and  the  coal  would  be 
delivered  upon  it  in  its  order. 

One  of  the  plaintiffs  testified  that  he  called  on  Stilwell 
on  the  8th  of  October,  and  asked  for  a  load  of  coal. 
Stilwell  gave  him  an  order ;  it  was  enclosed  in  an  en- 
velope ;  he  never  read  it,  and  did  not  know  its  contents. 

The  witness  was  asked,  if  he  had  a  conversation  with 
Stilwell,  and  he  said  he  had.  When  asked  to  state  it^ 
the  defendant's  counsel  objected  to  parol  evidence  of 
the  bargain,  as  it  appeared  it  was  in  writing ;  and  the 
defendant's  counsel  offered  to  produce  the  order,  and 
also  the  bill  of  lading,  in  order  to  exclude  parol  evidence 
of  the  contract  The  objection  and  ofiler  were  overruled, 
and  the  witness  said  that  he  asked  for  a  load  of  coal ; 
Stilwell  said  he  had  some  to  go  to  Syracuse ;  he  (wit- 
ness) told  him  he  wanted  some  for  Syracuse;  he  (S.) 
said  he  would  give  him  $1.40  per  ton  and  load  right 
away,  as  soon  as  he  (witness)  could  get  to  Bondout 
He  wanted  to  Joad  right  away,  so  as  to  make  another 
trip ;  he  asked  S.  if  he  would  have  to  lay  at  Bondout ; 
he  said  the  boat  could  be  loaded  as  soon  as  it  got  there ; 
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he  said  he  would  give  an  order  for  three  kinds  of  coal, 
so  that  he  (witness)  could  be  sure  to  load  right  off. 

At  a  subsequent  stage  of  the  case  the  order  and  bill 
of  lading  were  put  in  evidence,  and  the  defendant's 
counsel  moved  to  strike  out  the  parol  evidence  of  the 
contract.  The  motion  was  denied,  and  judgment  was 
rendered  for  the  plaintiff. 

By  the  Courts  Mxxllin,  P.  J.  It  was  impossible  for 
the  court  to  say,  upon  the  evidence  of  the  plaintiff 
Fisher,  before  the  written  order  was  put  in  evidence,  that 
it  contained  the  contract  between  the  parties.  The 
paper  delivered  by  Stilwell  was  called  an  order.  That 
term  did  not  necessarily  imply  that  it  contained  the 
contract — ^it  was  the  act  of  one  of  the  parties  only — the 
contract  was  the  act  of  both. 

The  court  was  right  in  receiving  the  parol  evidence  of 
the  conversation  between  Fisher  and  Stilwell,  and  in 
refusing  to  allow  the  defendant  to  put  in  the  written 
evidence,  while  the  plaintiff  was  giving  evidence. 

I  am  of  opinion  that  the  court  properly  refused  to 
striike  out  the  parol  evidence  as  to  the  time  within  which 
the  boat  was  to  be  loaded.  The  order  was  not  intended 
to  embrace  the  whole  contract.  It  was  given  in  per- 
formance of  part  of  it,  and  contained  no  more  of  it  than 
was  necessary  to  enable  the  coal  company  to  know  how 
much  coal  to  deliver,  and  for  whom,  and  the  amount 
which  it  should  advance. 

The  boat  was  detained  at  Rondout  eight  days,  before 
it  got  a  cargo.  Xiess  than  a  day  was  required  to  load  it, 
when  its  turn  came.  It  was  proved  that  other  boats 
arriving  after  the  plaintiffs'  were  loaded  before  it.  The 
detention  was  seven  days,  and  the  damages  shown  to  be 
worth  from  $12  to  $25  per  day. 

Demurrage,  properly  so  called,  is  th^  compensation 
provided  for  in  the  contract  of  affreightment  for  the  de- 
tention of  the  vessel  beyond  the  time  agreed  on  for  load- 
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ing  or  nnloadingy  &c.  {Abbott  an  Shipping^  804.  Pars, 
on  Mercantile  Law^  862.  Olendanid  v.  Tiu^eriruinj  17 
Barb.  184.  Cross  v.  Beard^  26  N.  T.  86.  Morse  r. 
Pesanty  2  Keyes^  16.)  The  agreement  for  it  most  be 
express ;  it  is  not  implied. 

If  an  agreement  for  demurrage  was  made,  it  was  by 
Stilwell  as  agent  for  the  defendant,  and  it  was  by 
parol.  To  enable  S.  to  bind  the  defendant  by  such  an 
agreement  he  most  have  had  authority  from  the  prin- 
cipal to  make  it.  Not  only  is  no  such  authority  proved, 
but  it  is  expressly  disproved.  If  then  the  agent  could 
make  a  contract  for  the  payment  of  demurrage,  it 
must  result  from  his  authority  to  employ  vessels  for 
the  defendant. 

I  am  not  aware  of  any  authority  that  recognizes  any 
such  power  in  such  an  agent.  He  is,  of  course,  author- 
ized to  make  such  a  contract  as  agents  employed  in  the 
same  business  are  authorized  to  make.  Whether  such 
agents  are  accustomed  to  contract  for  the  payment  of 
demurrage,  we  do  not  know,  as  no  proof  was  given  on 
the  subject 

It  would  seem  to  be  reasonable  that  such  agents 
might  agree  upon  the  length  of  time  the  vessel  should 
wait  for  a  q^rgo,  or  for  unloading  at  the  port  of  delivery. 

It  is  important  to  the  owner  of  the  vessel,  as  well  as 
to  the  owner  of  the  cargo,  to  know  how  long  the  vessel 
may  be  detained,  as  it  may  materially  affect  the  price 
to  be  charged  and  paid  for  freight  But  when,  as  in 
this  case,  vessels  are  compelled  to  wait  their  turn  in  be- 
ing loaded,  causing  in  one  case  a  delay,  perhaps,  of  one 
day,  and  in  another  of  ten  days,  without  fault  on  the 
part  of  the  owner  of  the  cargo,  it  might  prove  disastrous 
to  him  to  permit  his  agent  to  bind  him  to  load  the  ves- 
sel within  any  specified  number  of  days. 

It  would  seem  that  the  plaintiffs  and  other  boat  own- 
ers were  under  no  obligation  to  delay  until  the  vessel 
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can  be  loaded,  so  that  after  waiting  a  reasonable  time 
they  may  depart  without  the  coal. 

When  no  time  is  fixed  for  loading  or  unloading  it  is 
to  be  done  in  reasonable  time ;  and  what  constitutes  a 
reasonable  time  is  for  the  jury.  In  determining  what 
constitutes  a  reasonable  time,  the  custom  in  force  at  the 
place  of  receiving  the  cargo  is  to  bet  taken  into  the 
account;  so  that  if  vessels  are  required  to  wait  their 
turn,  the  freighter  is  not  liable  for  detention  of  the  ves- 
sel while  it  is  waiting  its  turn.  {Cross  v.  Beardy  26 
N.  T.  86.) 

It  would  seem,  therefore,  that  in  the  absence  of  proof 
of  a  custom  for  agents  to  agree  with  the  owner  of  a  ves- 
sel  upon  the  lay  days  to  be  allowed  the  freighter,  such 
authority  cannot  in  a  case  like  this  be  presumed,  but  it 
must  be  expressly  proved.  No  such  authority  being 
proved,  the  defendant  is  not  liable  on  the  express  con- 
tract. 

Although  there  is  no  express  agreement  for  demur- 
rage, damages  in  the  nature  of  demurrage  may  be 
recovered  against  the  owner  of  the  cargo,  when  he  im- 
properly detains  the  vessel  beyond  a  reasonable  time 
for  loading  or  unloading.  >  {See  cases  cited  supra.) 

Detention  of  a  vessel  while  waiting  her  turn  to  load 
or  unload  is  not  a  detention  for  which  the  owner  of  the 
cargo  is  liable.  {Cross  v.  Beardy  supra.)  So  that  the 
defendant  is  not  liable  for  damages  in  the  nature  of 
demurrage,  unless  he  is  responsible  because  the  vessel 
was  not  loaded  in  her  turn  by  the  coal  comi>any. 

It  is  said  that  vessels  arriving  after  the  plaintiff^  s  were 
loaded  before  her,  and  she  did  not  get  her  turn.  For 
that  wrong  the  defendant  is  not  liable,  but  the  coal 
company  or  its  agents  may  be.  The  detention  for  which 
the  defendant  is  resi>on8ible  is  caused  by  his  own  act, 
and  not  by  the  act  of  others,  over  whom  he  has  no 
control. 

When  there  is  an  express  agreement  by  the  freighter 
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that  the  vessel  shall  be  laden  or  unladea  in  a  specified 
number  of  days,  he  is  resxK)nsible  for  any  detention  be- 
yond that,  although  produced  by  causes  over  which  he 
had  no  manner  of  control.    {See  cases  cited  supra.) 

This  doctrine  has  no  application  to  the  case  before  us. 

The  judgment  is  erroneous,  and  should  be  reversed 
and  a  new  trial  ordered,  costs  to  abide  the  event. 

New  trial  granted. 

[FouETH  DxPAETMnr,  OiNCRAL  Temm,  st  Bochester,  April  1,  1878.  MuUin, 
TaltoU  and  K  2>.  Smith,  Jostices.] 
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Philip  L.  Frantz  vs.  William  Ireland. 

tn  an  action  for  trespaas  npon  land,  a  witness  was  asked  whether  a  oertain 
fence  was  designed  to  be  on  a  certain  line.  The  witness  did  not  answer  as 
to  any  design  or  intention,  on  the  subject,  but  only  undertook  to  say  where 
the  fence  was  in  fact  placed.    Held  that  the  answer  was  admissible. 

There  is  no  objection  to  showing  a  witness  a  memorandum  preyioosly  made, 
after  he  has  stated  that  it  was  made  by  his  direction,  in  his  presence. 

There  Is  no  legal  objection  to  a  witness  estimating  the  contents  of  a  tree  from 
the  size  and  appearance  of  the  stump  which  was  left  after  the  tree  was  cut 
down  and  removed. 

The  possessioik  of  land,  in  law,  presumptively,  accompanies  the  title;  and  this 
presumption  is  only  to  be  overthrown  by  showing  a  diffSerent  possession 
in  fact. 

A  party  cannot  lie  by,  at  the  trial,  and  suffer  the  court  to  direct  a  verdict  on 
the  assumption  that  there  is  no  question  of  fact  involved,  and  then,  on  a  gen- 
eral objection  to  the  direction,  claim  that  there  is  a  question  of  &ct  to  be  sub- 
mitted to  the  jury,  which  he  did  not  suggest  on  the  trial 

A  general  objection,  to  the  whole  charge  of  the  judge,  presents  no  question  for 
review. 

MOTION  for  a  new  trial  on  exceptions  taken  by  the 
defendant  at  the  Seneca  circnit,  and  ordered  to 
General  Term  in  the  first  instance. 


C.  H.  Weedy  for  the  motion. 
Burton  &  Ten  Eycky  opposed. 
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By  the  Oourty  Talcott,  J.  This  is  an  action  of  tres- 
pass for  entering  upon  certain  land  of  the  plaintiff,  part 
of  lot  28,  in  the  town  of  Fayette.  The  defendant  pleaded 
title.  The  case  has  been  before  ns  on  a  former  occasion. 
(4  Lans.  278.)  On  that  occasion  we  held  that  the  former 
recovery  by  the  now  plaintiff,  in  the  action  of  ejectment 
brought  against  him  by  a  predecessor  of  the  present 
defendant,  if  the  title  of  the  same  land  was  in  question, 
was  presumptively  conclusive  upon  the  title  to  the  land 
in  controversy,  which  is  a  strip  lying  along  the  line 
which  divides  the  lands  of  the  parties,  and  the  contro- 
versy being,  to  which  it  belongs.  We  furthermore  held 
that  as  the  judgment  in  the  former  action  purported  to 
have  been  rendered  on  a  verdict,  such  statement  of  the 
record  must  be  taken  as  true,  and  until  the  record  was 
amended  or  set  aside,  it  could  not  be  contradicted,  in 
this  collateral  action,  by  the  minutes  of  the  clerk  or 
otherwise.  We  furthermore  held  that  the  description  of 
the  premises  in  the  judgment  roll  in  the  action  of  eject- 
ment  being  indefinite,  parol  evidence  was  admissible  to 
correct  the  uncertainty  and  to  point  out  the  exact  land 
whiph  was  in  controversy  in  the  former  action. 

This  latter  was  the  main  question  argued  on  the  former 
occasion,  and  our  decision  upon  the  point  was  based 
upon  the  decision  of  the  court  of  last  resort  in  the  lead- 
ing case  of  Wood  v.  Jackson  ex  dem.  Jenet^  (8  W^nd. 
9,)  which,  as  we  understand  it,  goes  farther  in  the  direc- 
tion of  allowing  parol  evidence  to  identify  premises 
which  were  the  subject  of  a  former  adjudication,  than 
anything  required  in  this  case.  All  the  foregoing  points 
therefore  may  be  laid  out  of  view  on  this  occasion  as 
being  settled.  So  also  we  are  not  now  to  consider  any 
allegations  of  the  defendant' s  counsel  of  any  mistake  or 
misconception  of  the  facts  constituting  what  he  terms  a 
mistrial.  The  case  comes  before  us  on  an  order  direct- 
ing the  exceptions  to  be  heard  at  General  Term ;  and  the 
case  is  not  before  us  for  any  purpose  except  to  hear 
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fhe  defendant's  allegations  of  error  in  law,  which  have 
been  si>eoificall7  pointed  out  by  exceptions  taken  on 
the  trial. 

The  first  and  second  of  the  defendant's  points  are 
founded  upon  allegations  of  error  which  are  involved  in 
the  former  decision,  referred  to,  and  need  not  be  again 
considered  here. 

The  exceptions  to  the  admission  of  other  evidence  to 
which  our  attention  is  called  require  little  remark.  The 
witness  Ayres  was  asked  whether  a  certain  fence  was 
designed  to  be  on  a  certain  line.  It  is  sufficient  to  say 
in  regard  to  the  exception  to  this  question,  that  the  wit- 
ness did  not  answer  as  to  any  design  or  intention  on  the 
subject,  but  only  undertook  to  say  where  the  fence  was 
in  fact  placed.  There  was  no  objection  to  showing  the 
witness  the  memorandum,  after  he  had  stated  that  it 
was  made  by  his  direction,  in  his  presence.  There  was 
no  1^^  objection  to  a  witness  estimating  the  contents 
of  a  tree  from  the  size  and  appearance  of  the  stump 
which  the  defendant  left  after  cutting  down  and  remov- 
ing the  tree.  This  was  almost  the  only  means  left  to 
the  plaintiff  of  arriving  at  the  amount  of  the  spolia- 
tion, whereas  the  defendant  had  the  means  of  showing 
the  exact  or  nearly  exact  contents  of  the  tree  he  had 
removed. 

The  defendant  offered  to  show  that  he  for  thirty  years 
prior  to  the  trial  in  1860  had  been  practically  in  posses- 
sion of  the  gore  in  dispute,  and  that  up  to  the  time  of 
this  action  there  had  been  no  possession  on  the  part  of 
Frantz  or  his  grantor.  This  offer  was  objected  to  and 
overruled,  and  the  defendant  excepted.  It  is  not  en- 
tirely clear  what  the  defendant  meant  by  this  offer.  His 
offer  as  to  his  own  possession  was  confined  to  the  period 
preceding  the  former  trial  and  recovery.  And  so  far  as 
we  can  attach  any  meaning  to  it,  the  offer  was  to  show 
a  title  by  adverse  possession  prior  to  the  former  recov- 
ery, and  thus  to  show  that  recovery  to  have  been  erro- 
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neons.  If  this  was  the  case  it  was  a  mere  offer  to  retry 
the  same  question  which  was  presumptively  determined 
on  the  former  trial.  The  offer  to  show  that  there  had 
been  no  possession  on  the  part  of  Frantz  or  his  grantor 
np  to  the  time  of  this  action,  was  of  no  avail.  There 
was  no  offer  to  show  any  adverse  possession  in  the  de- 
fendant, or  any  one  else,  in  hostility  to  Frantz  and  his 
grantor,  since  the  former  trial  and  judgment.  The  pos- 
session, in  law,  presumptively,  accompanies  the  title, 
and  this  presumption  is  only  to  be  overthrown  by  show- 
ing a  different  possession  in  fact.  We  see  no  error  in 
the  rejection  of  this  offer  in  question. 

The  offer  to  show  by  the  clerk's  minutes  an4  by  parol 
that  the  former  action  terminated  in  a  nonsuit,  was  an 
offer,  as  we  before  held,  to  contradict  the  record,  and 
involved  no  question  of  how  far  and  by  what  species  of 
evidence  a  party  may  show  that  a  general  verdict  did 
not  pass  upon  the  merits. 

The  defendant  now  claims  that  the  question  whether 
the  premises  on  which  the  trespasses  complained  of  in 
this  case,  are  the  same  which  were  the  subject  of  the  ac- 
tion of  ejectment,  was  a  question  of  fact  for  the  jury. 

This  is  true  as  an  abstract  proposition.  But  the  de- 
fendant did  not  claim  on  the  trial  that  there  was  any 
question  of  fact  to  go  to  the  jury.  A  party  cannot  lie  by, 
at  the  trial,  and  suffer  the  court  to  direct  a  verdict  on 
the  assumption  that  there  is  no  question  of  fact  involved, 
and  then,  on  a  general  objection  to  the  direction,  claim 
that  there  was  a  question  of  fact  to  be  submitted  to 
the  jury  which  he  did  not  suggest  on  the  trial.  It  is 
quite  evident  that  it  was  assumed  on  the  trial  of  this 
case  that  the  rulings  on  the  questions  of  law  disposed  of 
the  case,  and  that  there  was  no  dispute  as  to  the  iden- 
tity in  fact  of  the  premises  on  which  the  alleged  tres- 
passes were  committed,  with  those  involved  in  the  action 
of  ejectment.    The  objection  to  the  charge  was  to  the 
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whole  charge  equally,  ind,  as  has  often  been  held,  pre- 
sents no  question  for  review. 

Motion  for  new  trial  denied,  and  judgment  ordered  for 
the  plaintiff  on  the  verdict. 

[FouKTH  Dkpaethxiit,  GunoAL  Tnuc,  at  Rochester,  April  1, 1878. 
TaiMtt  and  B.  D,  Smith,  Justioee.] 


GiLOHRisT  V8.  The  Brooklyn  Grocers'  Manufactur- 
ing Association. 

The  defendant  employed  the  plaintiff  to  purchase  potatoes  for,  and  ship  them 
to,  the  defendant,  at  Brooklyn,  and  agreed  to  reimburse  the  plaintiff  such 
sum  as  he  should  pay  for  potatoes,  purchased  at  their  market  value,  and  to 
give  him,  in  addition  thereto,  fire  cents  per  bushel,  as  commissions  for  buy- 
ing, and  two  cents  per  bushel  for  storage.  Upon  these  terms  the  defendant 
agreed  to  buy  potatoes  for  the  defendant,  at  their  market  yalue,  and  to  fur- 
nish 65  pounds,  of  one  kind,  and  70  pounds,  of  another,  to  the  busheL 

Hdd,  1.  That  under  this  agreement  the  plaintiff  was  the  defendant's  disburnng 
agent,  liable  in  law  to  his  principal  for  a  faithful  application  of  the  money 
^bursed ;  which  was  to  be  reimbursed  to  him ;  and  that  he  was  bound  to 
pay  over  any  balance  found  due  to  liis  principal,  on  settlement 

2.  That  the  plaintiff  was  also  liable  to  the  defendant  for  any  failure  on  his  part 
to  furnish  one  kind  of  potatoes  weighing  66  pounds,  and  another  weighing 
70  pounds,  to  the  bushel. 

8.  That  the  plaintiff  made  no  contract  to  guaranty  the  safe  delivery,  or  safe 
transportation,  of  the  property  purchased  by  him  for  the  defendant. 

4.  That  if  the  plaintiff  purchased  potatoes  at  the  market  value,  the  defendant 
was  bound  to  pay  him  that  value,  with  the  addition  of  five  cents  per  bushel 
for  commissions,  and  two  cents  per  bushel  for  storage. 

6.  That  if  the  plaintiff  performe(>  other  duties,  or  incurred  other  liabilities — as 
in  shipping,  guarantying  for  safe  delivery,  insurance,  freight,  Ac. — ^beyond 
the  terms  of  the  agreement,  the  law  implied  that  they  were  performed  or  in- 
curred upon  terms  governed  by  the  known  usages  of  trade  among  tliat  class 
of  commercial  agents. 

6.  That  all  means  necessary  and  proper  for  the  performance  of  such  duties, 
and  all  necessary  expenses  incurred,  with  such  additional  commissions 
as  the  customs  of  trade  allowed  therefor,  were  included  in  such  implied 
agreement 

Under  this  agreement,  the  plaintiff  purchased  for,  and  shipped  to,  the  defen- 
dant two  boat  loads  of  iM)tatoe8,  and  furnished  invoices  thereof,  and  also  a 


ALBANY— MARCH,  1878.  391 


GilchrlBt  «.  Brooklyn  Grooen^  Manofactaring  Aseoeiation. 

statement  of  the  accounts,  inclading  bills  of  purchase,  quantities,  conunis- 
sions  and  expenses,  and  crediting  the  defendant  with  advances ;  claiming,  in 
such  statement,  a  balance  of  $627.14  as  due  to  the  plaintiff.  The  defendant 
examined  snch  account,  making  no  objection  thereto,  except  in  respect  to  the 
amount  of  potatoes.  The  plaintiff  thereupon  deducted  firom  his  claim  the 
items  objected  to ;  and  the  defendant  paid  the  balance  of  the  account,  be- 
sides 25  cents  per  barrel  for  freight  to  be  added,  which  the  defendant  agreed 
to  reimburse  the  plaintiff,  upon  the  receipt  of  the  potatoes. 

Held,  1.  That  the  account  thus  settled  and  the  balanoe  thereof  pud,  became  an 
aeeouiU  tiaied;  and  that  the  referee  erred  in  opening  such  account  without 
any  legal  eyidence  of  fraud,  misconduct  or  mistake,  and  allowing  the  defen- 
dant to  produce  evidence  to  show  that  the  quantity  of  potatoes  contained  in 
the  two  boats  was  less  than  tiie  quantity  charged  in  said  account. 

2.  That,  in  the  absence  of  any  finding  that  the  plaintiff  had  been  guilty  of 
frwxd  or  mistake,  and  in  the  face  of  a  finding  of  an  account  stated,  com- 
promised and  settled  between  the  parties,  which  included  the  charges  for 
moneys  advanced,  services  performed  and  commissions  demanded,  the  referee 
erred  in  proceeding  upon  the  theory  that  the  risk  of  transportation  in  part, 
and  a  deficiency  of  quantity  when  the  property  was  received  by  the  defen- 
dant, was  a  responsibility  of  the  plaintiff  for  which  he  was  accountable. 

8.  That  the  referee  also  erred  in  proceeding  upon  the  theory  that  by  the  terms 
of  his  agency,  the  plaintiff  guarantied  the  defendant  to  be  accountable  to  it 
that  the  quantity  of  potatoes  purchased  should  be  estimated  or  ascertained 
by  the  quantity  that  the  defendant  should  actually  receive,  in  Brooklyn. 

4.  That  in  the  absence  of  any  evidence  that  the  plaintiff  ever  agreed  to  adopt 
the  canal  weigh-lock  as  the  standard  of  measurement,  or  of  proof  of  its  cor- 
rectness, it  was  error  for  the  referee  to  adopt  that  as  the  standard.  That 
the  defendant  was  bound  to  show  that  the  weigh-lock  was  a  true  standard. 

5.  That  the  referee  also  erred  in  excluding  evidence,  offered  by  the  plaintiff, 
to  prove  the  custom  of  doing  that  kind  of  business  at  the  place. 

The  fact  that  a  weigh-lock  upon  a  canal  is  used  for  state  purposes,  to  regulate 
the  payment  of  tolls  on  freight,  is  no  evidence  of  entire  accuracy,  as  between 
parties  to  an  action,  in  respect  to  weight. 

APPEAL,  by  the  plaintiff,  from  a  judgment  entered 
upon  the  report  of  a  referee. 
The  action  was  brought  to  recover  for  200  barrels  of 
potatoes,  purchased  by  the  plaintiff  for  the  defendant, 
a  corporation,  together  with  $60  for  freight,  advanced 
in  transporting  them  from  Glen' s  Falls  to  New  York, 
by  a  canal  boat,  and  for  commissions  at  five  cents  per 
bushel,  and  storage  and  other  expenses,  altogether 
amounting  to  about  $516.  The  defendant  admitted  be- 
ing a  corporation,  denied  every  other  allegation,  except 
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as  stated  in  the  answer;  admitted  directing  the  par- 
chase  of  the  said  200  barrels ;  but  claimed  there  was  a 
deficiency  in  filling  the  barrels  equal  to  seven  barrels, 
and  that  the  potatoes,  instead  of  being  of  the  kind  or- 
dered, were  of  a  mixed  and  inferior  quality,  which 
required  picking  over  and  assorting ;  and  set  up  a  coun- 
ter claim  for  the  depreciation  and  expenses.  The  defen- 
dant also  counter  claimed  for  over  payment  upon  a 
former  account  rendered,  by  reason  of  the  inferior  char- 
acter of  the  potatoes  shipped,  and  charged  therein,  and 
for  an  over  charge  of  quantity,  and  for  the  charges  of 
labor  and  storage  thereof.  Also  for  the  careless,  negli- 
gent and  improper  conduct  of  the  plaintiff  in  paying  for 
a  larger  quantity  of  potatoes  than  were  shipped  and  de- 
livered to  the  defendant ;  and  that  an  inferior  quality 
of  potatoes,  and  mixed  qualities,  were  shipped  and  de- 
livered, instead  of  those  directed  to  be  purchased.  Also 
that  the  plaintiff  had  received  from  the  defendant 
$297.34  over  and  above  all  sums  properly  chargeable  to 
it  The  plaintiff  replied  to  said  counter  claims,  denying 
them,  and  setting  up  the  approval  of  his  conduct  as 
agent,  by  the  defendant,  and  a  settlement  of  all  the 
claims,  except  for  the  200  barrels  sued  for. 

The  action  was  referred  to  a  sole  referee,  who  re- 
ported in  favor  of  the  defendant,  for  $68.90,  besides 
costs.  From  the  judgment  entered  upon  said  report  the 
plaintiff  appealed. 

A.  D.  Wait,  for  the  plaintiff. 

Thnner  <fe  Potter,  for  the  defendant. 

P.  Potter,  J.  It  is  claimed  that  the  conclusions  of 
law  of  the  referee  are  based  upon  improper  findings  of 
fact.  If  this  is  found  to  be  so,  the  judgment  is  errone- 
ous. This  casts  upon  the  court  the  necessity  of  some 
review  of  the  facts  in  the  case.    The  labor  of  this  review. 
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however,  is  somewhat  abridged  by  the  finding  of  fact 
as  to  the  relations  of  the  parties  towards  each  other. 
The  first  finding  of  fact  is  so  sustained  by  evidence  that 
it  becomes  nnnecessary  to  examine  it  further.  It  is  as 
follows : 

''That  defendant  is  a  corporation  as  stated  in  plain- 
tifiTs  complaint,  and  that  defendant,  by  its  agent,  on 
the  26th  day  of  October,  1868,  employed  the  plaintiff  to 
purchase  potatoes  for  and  ship  same  to  defendant  at 
Brooklyn,  New  York,  and  agreed  to  reimburse  plain- 
tiff svch  sum  as  Tie  sJiould  pay  for  potatoes  for  defen- 
dant^ the  potatoes  to  be  purchased  at  their  market 
value,  and  give  him  in  addition  thereto,  five  cents  per 
bushel  as  commission  or  compensation  for  buying  the 
same,  and  two  cents  per  bushel  for  storage.  And  plain- 
tiff agreed,  upon  such  terms,  to  buy  potatoes  for  defen- 
dant, and  at  their  market  value,  and  to  furnish  defendant 
sixty-five  pounds  of  Jackson  White  potatoes  and 
seventy  pounds  of  Peach  Blows  to  the  bushel :  and  that 
the  market  value  of  Jackson  Whites,,  was  sixty-five 
cents,  and  of  Peach  Blows,  seventy  cents  per  bushel." 

If  this.finding  gives  the  correct  terms  upon  which  the 
plaintiff  was  employed,  he  was  the  defendant's  agent, 
at  a  fixed  compensation.  He  was  to  be  the  defendant's 
disbursing  agent ;  liable  in  law  to  his  principal  for  a 
faithful  application  of  its  money,  or  of  his  own  if  ad- 
vanced, in  behalf  of  his  principal ;  which  was  to  be  re- 
imbursed to  him  ;  and  in  law  the  plaintiff  was  bound 
to  pay  over  any  balance  due  to  his  principal  on  settle- 
ment, or  which  he  retained  in  his  hands  by  reason  of 
mistake,  over  charges,  extra  commissions  or  fraudulent 
conduct  on  his  part.  He  was  also,  doubtless,  liable  to 
the  defendant  for  any  failure  on  his  part  to  furnish  one 
kind  of  potatoes  weighing  sixty-five  pounds,  and  the 
other  seventy  pounds  to  the  bushel.  If  he  complied 
with  these  terms  on  his  part,  he  performed  his  agree- 
ment.   There, is  no  direct  finding,  in  the  case,  by  the 
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referee',  that  each  of  the  varieties  of  the  potatoes  f or- 
nished  did  not  weigh,  2)er  bushel,  the  number  of  pounds 
mentioned  or  specified  in  the  terms  of  the  employment. 
This  point  calls  for  no  further  consideration. 

By  this  agreement,  if  the  plaintiff  purchased  potatoes 
at  the  market  value,  the  defendant  was  bound  to  pay 
him  that  value,  with  the  addition  of  five  cents  pen  bu^el 
for  commissions,  and  two  cents  per  bushel  for  storage. 
There  is  nothing  in  this  agreement  (as  found  by  the 
referee,)  making  the  plaintiff  liable  in  regard  to  shipping, 
guarantying,  or  for  safe  delivery,  insurance,  freight  or 
other  expenses.  If  these  duties  were  also  performed  by 
the  plaintiff,  beyond  the  terms  of  the  agreement,  the  law 
implies,  in  the  absence  of  an  express  agreement,  that 
they  were  performed  upon  terms  governed  by  the  known 
usages  of  trade,  among  such  commercial  agents.  And 
that  all  means  necessary  and  proper  for  the  perform- 
ance of  such  duties,  and  all  necessary  expenses  incur- 
red, with  such  additional  commissions  as  the  customs 
of  trade  allow  therefor,  are  included  in  the  implied 
agreement.  We  need  not  cite  authority  for  this.  The 
plaintiff  did  perform  some  other  agencies,  and  incurred 
expenses,  and  forwarded  to  the  defendant  two  canal 
boat  loads  of  potatoes,  before  the  forwarding  of  the  200 
barrels  for  which  this  action  is  brought.  For  two  boat 
loads  thus  forwarded,  invoices  were  furnished  to  the 
defendant,  and  also  a  statement  of  the  accounts,  includ- 
ing bills  of  purchase,  quantities,  prices,  commissions 
and  expenses,  and  crediting  the  defendant  with  ad- 
vances. In  these  statements  furnished  the  defendant, 
of  the  quantity  of  potatoes  furnished,  and  expenses, 
&c.,  the  plaintiff  claimed  a  balance  coming  to  him  of 
$627.14.  In  relation  to  these  statements,  made  by  the 
plaintiff  to  the  defendant,  the  referee  finds  as  follows : 
'^That  defendant  saw  said  account  and  examined  the 
same,  and  all  the  items  thereof.  That  defendant  made 
no  objection  to  any  claim  of  the  plaintiff  as  stated  in 
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said  account,  except  defendant  did  object  to  reimburs- 
ing plaintiff  in  full  for  that  amount  of  potatoes.  Upon 
such  objection  being  made,  plaintiff  deducted  from  the 
gross  amount  of  money  claimed  by  him  in  said  account, 
four  hundred  and  sixty-five  dollars,  being  the  amount' 
claimed  for  the  two  hundred  barrels  of  potatoes,  and 
eighteen  dollars  and  fifty  cents  as  shortage  on  the  boat 
load  of  Jackson  Whites ;  and  upon  such  deduction  being 
made,  defendant  paid  the  balance  of  the  amount  which 
plaintiff  claimed  to  be  reimbursed,  leaving  due  plaintiff 
as  he  claimed,  four  hundred  and  sixty-five  dollars,  besides 
twenty-five  cents  per  barrel  for  freight  to  be  added, 
which  defendant  agreed  to  reimburse  plaintiff  if,  upon 
receipt  of  potatoes,  all  was  right."  This  account  was 
rendered  by  the  plaintiff  before  the  arrival  of  the  200 
barrels  for  which  this  action  is  brought  but,  included 
them.  This  charge,  therefore,  it  will  be  seen,  was  de- 
ducted, together  with  $18.50  for  shortage,  upon  the  po- 
tatoes chained  in  the  account ;  and  for  the  difference  or 
balance,  after  such  deduction,  the  defendant  paid  the 
plaintiff. 

So  stood  the  accounts,-  as  liquidated  between  the  par- 
ties, prior  to  the  arrival  of  the  200  barrels  in  suit.  No 
question  can  arise  as  to  any  allowance  made  by  the 
referee,  for  any  deficiency  in  quantity  or  quality  of  the 
potatoes  in  the  200  barrels  sued  for ;  nor  for  the  reason- 
able chaiges  of  the  defendant  in  picking  over  and  assort- 
ing them,  if  they  were  of  mixed  qualities.  But  an 
objection  is  raised,  that  the  referee  improperly  opened 
the  account  which  had  been  settled,  in  relation  to  the 
two  boat  loads  that  had  been  previously  furnished; 
and  that  he  has  allowed  the  defendant  to  produce 
evidence  tending  to  show  that  the  quantity  of  po- 
tatoes contained  in  the  said  two  boat  loads  was  less 
than  the  quantity  charged  in  said  account  and  so  set- 
tled for.  I  am  inclined  to  think  from  the  contract  be- 
tween the  parties  as  found  by  the  referee,  that  his  ruling 
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to  open  this  account  was  error.  Assuming  his  first 
finding  of  fact  to  be  true,  the  plaintiff  was  the  defen- 
dant's agent ;  his  purchases  of  potatoes  were  for  the 
defendant ;  his  acts  in  this  resi)ect  were  the  acts  of  the 
^defendant ;  and  though  he  owed  the  defendant  as  prin- 
cipal, a  duty,  as  his  agent  in  the  disbursement  of  money, 
the  plaintiff  made  no  contract  to  guaranty  the  safe  de- 
livery, or  safe  transportation  of  the  property  purchased 
by  him  for  the  defendant.  By  his  agreement,  the  plain- 
tiff was  to  purohase  potatoes  for  the  defendant  at  their 
market  value ;  and  even  if  this  agreement  expressly,  or 
by  implication,  included  the  duty  of  oversight  in  ship- 
ping them  off  by  canal  boats,  still  his  duty  as  agent 
demanded  nothing  more  of  him  than  the  exeroise  of 
reasonable  skill  and  ordinary  diligence  in  its  perform- 
ance ;  and  if  he  performed  his  duty  in  this  manner,  his 
only  liability  to  the  defendant  was  that  occasioned  by 
a  want  of  that  reasonable  skill,  or,  for  ordinary  negli- 
gence. The  agreement  of  the  defendant  was,  ^^to  reim- 
bwrse  the  pUmdiff  stLch  sum  as  he  shatdd  pay  far 
potatoes^  for  defendard?'*  If,  in  doing  this,  the  defen- 
dant was  even  defrauded ;  if  still,  he  acted  with  reason- 
able skill  and  ordinary  diligence,  the  loss,  if  any,  was 
that  of  the  defendant.  If  thero  happened  afterwards -to 
be  found  short  measure,  deficiency  in  quantity  as  com- 
pared with  plaintiff's  bill,  or,  tf  a  quality  of  potatoes 
was  purchased  inferior  to  his  instructions,  in  that  re- 
spect given,  the  liability  of  the  plaintiff  must  still 
depend  upon  the  question,  whether  or  not,  he  had  per- 
formed  his  agency  with  reasonable  skill,  and  ordinary 
diligence.  Subject  to  this  rule  of  duty  to  be  performed 
on  the  part  of  the  plaintiff,  his  acts  were  the  acts  of  the 
defendant ;  and  the  real  question  or  issue  on  the  trial 
was,  whether  the  plaintiff  had  advanced  the  moneys, 
and  performed  the  duties  charged  in  the  bill. 

The  only  exception  is,  that  of  his  commissions  of  five 
cents  a  bushel  for  purchasing,  and  two  cents  per  bnshel 
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for  storage.  This,  of  course,  depended  upon  the  num- 
ber of  bushels  purchased  and  stored.  The  referee  pro- 
ceeded upon  the  theory,  as  his  report  shows,  that  the 
risk  of  transportation,  in  part,  and  the  deficiency  of 
quantity  when  received  by  the  defendant,  was  a  respon- 
sibility of  the  plaintiff,  for  which  he  was  accountable ; 
and  this  without  any  finding  that  the  plaintiff  had  been 
guilty  of  fraud  or  mistake  on  his  part ;  and  also  in  the 
face  of  the  finding  of  an  account  stated,  compromised 
and  settled  between  the  parties ;  and  which  included 
the  chaiiges  for  moneys  advanced,  services  performed 
and  commissions  demanded. 

It  will  be  seen  that  the  referee  has  proceeded  upon 
the  theory  that,  by  the  terms  of  this  agency,  the  plaintiff 
guaranteed  the  defendant  to  be  accountable  to  it,  that 
the  quantily  of  ^potatoes  purchased  should  be  estimated 
or  ascertained  by  the  quantity  that  the  defendant  should 
actually  receive  in  Brookl3m.  That  the  latter  was  bound 
to  reimburse  the  plaintiff  for  such  number  of  bushels, 
only,  as  should  be  the  ascertained  quantity,  by  taking 
the  aggregate  quantity  in  weight,  divided  by  seventy, 
the  number  of  pounds  which  he  says  the  plaintiff 
agreed  to  furnish  for  a  bushel.  Without  adverting  to 
a  mistake  in  fact,  of  five  pounds  2)er  bushel  for  certain 
qualities  mentioned  in  the  agreement,  it  is  well  to  see 
the  basis  of  the  referee's  conclusions  of  fact  and  law, 
and  his  method  of  estimating  these  quantities ;  and  all 
the  reasons  given  for  opening  the  account  stated.  This 
will  be  found  in  his  fifth  finding,  as  follows : 

^^5th.  That  defendant  did  not  know,  at  the  time  such 
account  was  rendered  and  payment  made,  how  many 
bushels  of  potatoes  either  of  said  boat  loads  contained, 
except  as  claimed  and  stated  by  plaintiff.  That  said 
two  boat  loads  of  potatoes  were  weighed  at  Waterford 
in  the  weigh-lock  on  Champlain  canal,  on  their  way  to 
Brooklyn,  and  that  by  such  weight,  which  I  find  to  be 
correct,  the  boat  Eii>ma  Flora  had  two  hundred  and 
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twenty-four  thousand  six  hundred  pounds,  the  A.  F. 
Williams  one  hundred  and  ninety-fi^e  thousand,  mak- 
ing on  both  boats  four  hundred  and  nineteen  thousand 
six  hundred  pounds,  which  being  divided  by  seventy, 
the  number  of  pounds  plaintiff  agreed  to  furnish  for  a 
bushel,  gives  five  thousand  nine  hundred  and  ninety- 
four  and  one-third  bushels,  to  which  add  five  hundred 
bushels,  the  amount  which  I  find  the  two  hundred  bar- 
rels contained,  and  it  gives  six  thousand  four  hundred 
and  ninety-four  and  one-third  bushels,  which  I  find  is 
the  whole  number  of  bushels  of  potatoes  shipped  on 
said  two  boat  loads  by  plaintiff,  which  being  deducted 
from  seven  thousand  two  hundred  and  thirty-seven 
bushels,  the  amount  claimed  by  plaintiff,  leaves  seven 
hundred  and  forty-two  and  two-thirds  bushels,  which 
number  of  bushels  I  find  plaintiff  had  charged  as  fur- 
nished and  been  reimbursed  for  by  defendant,  besides 
storage  and  commission  on  the  same  at  price  agreed, 
more  than  he  had  in  &ct  purchased  for  and  delivered  to 
defendant." 

It  will  be  seen  from  this  finding,  that  the  referee,  in- 
stead of  regarding  the  plaintiff  as  the  defendant's  agent, 
and  holding  him  to  that  kind  of  liability,  treats  him  as 
a  principal,  and  a«  making  an  agreement  as  a  principal, 
with  another  principal.  This  is  in  confiict  with  his  first 
finding  of  fact.  This  first  finding  is  but  what  the  com- 
mon law  would  have  characterized  the  employment, 
without  an  express  agreement.  (See  Story  on  Agency^ 
§§  335,  336.) 

But  suppose  we  are  in  error  in  our  views  in  relation 
to  the  character  of  the  plaintiff's  employment,  and  that 
the  referee  was  right  in  holding  the  plaintiff  as  a  princi- 
pal^  liable  and  accountable  for  the  delivery  to  the  defend- 
ant of  potatoes  at  Brooklyn,  at  seventy  pounds  to  the 
bushel.  In  that  case  the  omis  of  showing  the  deficiency 
was  upon  the  defendant.  There  is  no  evidence  that  the 
plaintiff  ever  agreed  to  adopt  the  canal  weigh-lock,  as 
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the  standard  of  measurement,  and  the  defendant  was 
bound  to  show  that  this  standard  was  a  true  one.  This 
was  not  done.  The  referee  adopted  this  as  the  standard. 
There  was  no  evidence  of  its  correctness.  The  fact  that 
the  weigh-lock  was  used  for  state  purposes,  to  regulate 
the  payment  of  tolls  on  freight,  is  no  evidence  of  entire 
accm*acy,  as  between  parties  to  an  action,  as  to  weight. 
But  more  objectionable  still,  there  is  no  evidence  to 
prove  the  weight,  even  by  this  standard.  The  only 
evidence  as  to  the  boat  ''Emma  Flora,"  was  by  the  wit- 
ness Peter  Waldron,  to  whom,  while  on  the  stand,  a 
book  was  presented,  containing  an  entry  of  the  weight 
of  this  boat,  of  the  date  of  November  10,  1868.  He 
answers:  "To  the  best  of  my  knowledge  and  belief,  if 
thai  is  my  Tiaiftdvyriting^  I  weighed  the  boat ;  think  it 
is  my  handwriting ;  to  the  best  of  my  belief,  the  boat 
was  weighed  correct."  *  *  "I  won't  swear  positive 
the  entry  is  in  my  handwriting."  *  *  ''I  was  there 
acting  as  clerk  in  the  collector's  office;  as  such,  I  had 
nothing  to  do  with  weighing  boats."  *  *  "Thomas 
Yandercar  was  weigh-master  at  that  time."  *  *  "I 
have  no  recollection,  independent  of  this  book ;  I  have 
no  knowledge  of  the  accuracy  of  these  scales."  The 
plaintiff's  counsel  moved  to  strike  out  the  evidence  of 
this  witness  as  to  weight,  on  the  ground  that  it  was  in- 
competent and  inadmissible,  stating  grounds,  &c.  The 
motion  was  denied,  and  the  plaintiff  excepted.  The 
witness  was  then  further  examined,  and  said :  "I  know 
my  own  handwriting,  generally;  I  don't  know  why 
black  lines  are  drawn  on  the  entry ;  this  is  entered  on 
another  page,  under  the  head  of  November  12th ;  it  is 
entered  in  somebody's  handwriting  that  I  don't  know." 
*  *  "I  am  acquainted  with  the  handwriting  of  Van- 
dercar;  the  entries  are  not  his,  und^r  that  date;  for 
aught  I  know,  it  was  weighed  on  the  12th,  by  some 
other  person ;  there  is  nothing  in  the  book  that  I  can 
swear  positively  is  in  my  handwriting."     The  plaintiff 
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renewed  Ms  motion  to  strike  out  this  testimony,  on  the 
same  grounds  as  before.  Motion  denied,  and  excep- 
tion. Witness  waa  farther  examined:  "IwonH  swear 
I  weighed  the  boat  on  November  10th  or  12th ;  I  have 
no  recollection  of  weighing  any  boat  that  day ;  I  have 
no  recollection  of  making  any  entry  of  the  weight  of 
any  boat  that  day."  Then,  on  a  farther  direct  exam- 
ination, he  said :  ^'  It  resembles  the  book  that  was  used 
for  keeping  the  weight  of  boats."  *  *  **  Vandercar 
was  weigh-master ;  assistants,  George  H.  Yanderwerker 
and  James  H.  Connolly ;  occasionally,  in  their  absence, 
I  weighed  boats  at  their  request;  when  I  weighed  a 
boat,  I  made  an  entry  on  the  book."  On  farther  cross- 
examination,  he  said:  ''I  had  no  assistant  to  help  me 
when  I  weighed ;  I  was  not  sworn  as  weigh-master,  or 
assistant."  The  plaintiff  again  renewed  the  motion  to 
strike  out,  on  same  grounds.  Motion  denied,  and  ex- 
ception. This  is  the  only  evidence  in  the  case,  of  the 
weight  of  the  boat  ^'Emma  Flora."  In  the  absenc/e  of 
the  weigh-master,  or  either  of  his  sworn  assistants ;  in  the 
absence  of  any  evidence  that  the  book  produced  was  the 
book  of  entries  of  the  weigh-master ;  in  the  absence  of 
any  evidence  of  a  knowledge  of  the  handwriting  of  the 
entry  in  the  book  produced ;  in  the  face  of  an  erasxure 
of  the  entry  claimed  to  be  in  the  handwriting  of  the 
witness  on  the  10th  of  November,  and  another  entry  in 
an  unknown  hand  on  the  12th,  of  the  weight  of  the  same 
boat,  in  the  same  weigh-lock ;  in  the  absence  of  any 
proof  of  the  accuracy  of  the  water  scales,  this  referee 
adopts  the  entry  in  that  book  as  evidence,  and  decides^ 
as  a  question  of  fact,  from  what  is  stated  by  this  witness, 
that  the  potatoes  on  board  of  the  ^'Emma  Flora" 
weighed  just  24,600  pounds.  It  needs  no  other  error 
than  this,  to  reverse  a  judgment  based  upon  such  evi- 
dence, or  rather  without  evidence.  As  to  the  weight  of 
the  other  boat,  ''A.  F.  Williams,"  weighed  in  the  same 
weigh-lock,  it  was  done  by  James  H.  Connolly,  an 
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assistant  weigh-master,  who  made  an  entry  in  a  book. 
It  does  not  appear  to  be  the  book  shown  to  the  other 
witness.  He  says:  "The  book  is  mine."  "I  won't 
swear  positively  I  weighed  the  boat,  independent  of  the 
book ;  I  think  I  weighed  her  the  15th  November,  1868." 
*  *  <«I  made  that  entry  at  the  time."  The  plaintiflf 
objected  to  the  book  as  evidence  between  the  parties, 
and  to  th^Iack  of  evidence  as  to  the  accuracy  of  the  scales 
at  the  time  of  the  weighing,  &c.  Objections  overruled, 
and  the  plaintiff  excepted.  Upon  this  evidence  the  ref- 
eree found  as  a  fact,  that  this  boat  had  195,000  pounds 
of  potatoes.  Upon  this  evidence  the  referee  allows  the 
defendant  upon  his  counter  claim,  and  charges  the 
plaintiff,  by  way  of  deficiency ,  for  above  700  bushels  of 
potatoes;  and  directs  a  judgment  for  the  defendant 
against  the.  plaintiff  for  $68.90  besides  costs. 

The  errors  above  pointed  out  are  sufficient  to  reverse 
the  judgment ;  but  inasmuch  as  there  should  be  a  new 
trial,  as  I  think,  there  is  another  objection  to  the  finding 
of  the  referee,  which  I  think  is  erroneous  and  should  be 
pointed  out  for  consideration  on  a  future  trial.  The 
accoui\t  which  the  plaintiff  made  out  and  presented  to 
the  defendant,  was  examined  by  the  latter,  criticised,  af- 
terwards compromised  by  deductions  made  between  the 
parties  and  accepted,  and  the  balance  paid  by  the  de- 
fendant. It  thus  became  what  is  known  in  law  as  "an 
account  stated."  "To  make  an  account  stated,  it  is 
sufficient  that  the  account  has  been  examined  and  as- 
sented to  as  correct  by  both  parties."  {Lockwood  v. 
Thornej  Jl  iV.  T.  170.)  "An  account  stated  is  conclu- 
sive upon,  the  parties,  unless  impeached  for  fraud  or 
mistake."  {S.  a,  18  if.  T.  288.)  In  Wilde  v.  JeaMns, 
(4  Paige,  481,)  Chancellor  Walworth  held  "that  the 
practice  of  opening  accounts  which  have  been  adjusted 
by  the  parties  themselves,  who  could  best  understand 
them,  is  not  to  be  encouraged ;  and  it  should  never  be 
done  upon  an  allegation  of  error,  and  supported  by 
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donbtf  al,  or  even  prohabU  iestiTnony,  ordy^  where  no 
fravd  has  been  practised  by  one  party  on  the  other." 
{Philips  V.  Belden^  2  Edw,  Ch.  1.)  In  the  case  at  bar, 
the  defendant  makes  no  charge  of  fraud  against  the 
plaintiff ;  nor  even  of  mistake,  and  there  is  no  evidence 
of  it,  unless  it  is  to  be  inferred;  nor  does  the  referee 
find  either  fraud,  misconduct  or  mistake,  in  terms.  He 
assumes  an  error  and  opens  a  settled  account^  not  upon 
improbable  and  uncertain  evidence,  only,  but  without 
legal  evidence.    In  this,  also,  I  think  he  erred. 

It  is  quite  clear,  also,  that  the  referee  erred  in  exclud- 
ing the  evidence  offered  by  the  plaintiff  to  prove  the 
custom  of  doing  that  kind  of  business,  at  the  place. 
{Story  <m  Agency,  §§  185,  95,  96.) 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  costs  to  abide  the  event.    Referee  ^scharged. 

Miller,  P.  J.,  and  Parker,  J.,  concurred  in  the 
result. 

Judgment  reversed,  and  new  trial  .granted. 

[Thied  Dkpaetkent,  Gbnkeal  Teem,  at  Albany,  March  6,  1873.     MUler, 
Parker  and  FotUr,  Justloes.] 


-♦•-•- 


Elijah  B.  Smith  vs.  John  T.  Rathbun  and  others. 

A  Btockholder  of  a  banking  corporation  cannot  sue  a  portion  of  its  directors 
for  negligence  and  misconduct  whereby  its  assets  were  wasted,  without  mak- 
ing all  other  stockholders  parties.  He  must  either  make  them  parties  to  the 
record,  or  he  must  bring  his  action  in  his  own  behalf  and  for  the  benefit  of 
all  othecs  standing  in  the  same  situation  as  himself. 

Nor  can  such  an  action  be  maintained  without  making  the  corporation:  a  party. 

APPEAL,  by  the  defendant,  from  an  order  made  at 
Special  Term  overruling  demurrers  to  the  com- 
plaint. 
The  action  was  brought  by  Slijah  B,  Smith,  ^  stock- 
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holder  in  the  First  National  Bank  of  the  city  of  El- 
mira,  to  recover  the  damages  which  he  had  sustained 
by  the  negligence  and  misconduct  of  Simeon  Benjamin 
and  John  T.  Rathban,  a  vice-president  and  director  of 
the  bank,  in  permitting,  aiding  and  assisting  the  presi- 
dent of  the  bank  in  doing  certain  wrongful  acts  by  which 
the  stock  of  the  bank  was  rendered  of  little  or  no  value, 
and  by  which  this  plaintiff  sustained  damages. 

The  defendants  separately  demurred  to  the  complaint. 
The  court  at  Special  Term  overruled  the  demurrers  and 
ordered  judgment  for  the  plaintiff,  and  from  that  order 
this  appeal  was  brought. 

The  grounds  of  demurrer  are : 

1st.  That  the  court  has  no  jurisdiction. 

2d.  That  the  complaint  does  not  state  fiicts  sufficient 
to  constitute  a  cause  of  action  against  the  defendants. 

8d.  Defect  of  parties  plaintiff :  1.  That  the  bank  should 
be  plaintiff.  2.  That  all  the  stockholders  should  be 
plaintiffs. 

4th.  Defect  of  parties  defendant;  that  is,  that  the 
bank  should  be  defendant. 

Smith,  Robertson  &  Fassett,  for  the  appellants. 
JE.  H,  Benn,  for  the  respondent. 

P.  PoTTEB,  J.  Assuming  the  allegations  in  the  com- 
plaint to  be  true,  the  action,  in  effect,  is  an  action  for 
damage  sustained  by  the  plaintiff  as  a  stockholder  of 
**  the  First  National  Bank  of  Elmira,"  by  reason  of  the 
illegal  and  fraudulent  acts  of  the  defendants  as  a  part 
of  the  directors  and  officers  of  the  said  bank,  and  by 
their  omissions  of  duty  as  such  officers.  The  allegation 
is,  that  in  and  prior  to  1867  one  Van  Campen,  the  presi- 
dent of  said  bank,  in  violation  of  his  duty  as  president 
and  contrary  to  law,  loaned  from  the  funds  of  said  bank 
to  divers  individuals  and  to  insolvent  persons,  without 
sufficient  security,  large  sums  of  money,  exceeding  at 
times  one-tenth  of  the  capital  of  the  bank,  whereby 
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the  said  bank  sustained  great  losses,  and  that  he  the 
said  Van  Campen  borrowed  or  took  from  the  f nnds  of 
the  bank  for  his  own  private  use,  and  appropriated  to 
his  own  use  large  sums,  varying  from  one  thousand  to 
seventy-five  thousand  dollars  at  a  time ;  that  he  was  in- 
solvent at  the  time,  and  unable  to  pay  his  debts ;  that 
he  the  said  Van  Campen,  as  such  president,  made  untrue 
quarterly  reports  of  the  condition  and  resources  of  ttie 
bank,  representing  worthless  securities  or  securities  of 
little  value,  transferred  by  himself  to  the  bank,  to  be 
Other  and  valuable  securities,  and  so  reporting  the  same ; 
and  that  the  said  Van  Campen,  as  such  president,  was 
guilty  of  other  acts  of  misconduct,  of  all  of  which  the 
plaintiff  was  ignorant,  whereby  and  by  reason  of  the 
acts  before  mentioned,  the  said  banking  association  sus- 
tained great  losses,  and  the  said  shares  of  stock  became 
and  were  and  now  are  of  little  or  no  value. 

And  that  the  said  Simeon  Benjamin  and  John  T.  Rath- 
bun,  while  such  officers  of  said  bank  in  and  prior  to 
1867,  were  informed  and  knew  of  the  doing  of  the  said 
wrongful  acts  by  the  said  Van  Campen,  that  he  had  thus 
violated  and  was  violating  his  duty  as  such  officer  of  the 
bank ;  that  they  negligently  permitted  and  allowed  him 
to  do,  and  aided,  countenanced  and  assisted  him  ii^  so 
doing,  and  concealed  the  facts  from  the  plaintiff  and 
other  stockholders,  and  allowed  and  permitted  and  as- 
sisted the  said  Van  Campen  to  so  draw  out,  loan  and 
use  and  waste  the  funds  and  property  of  said  associa- 
tion, the  said  bank,  and  to  remain  and  act  as  president 
thereof,  and  thus  defrauded  and,  injured  the  plaintiff, 
whereby  the  plaintiff  has  sustained  damage. 

1.  The  point  that  the  court  has  not  jurisdiction  of  the 
action,  is  not  now  urged  before  us  on  appeal. 

2.  I  think  it  cannot  with  reason  be  urged,  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

The  acts  set  forth  in  the  complaint  are  fraudulent  acts, 
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and  the  injury  to  the  plaintiff  is  allied  to  be  the  conee- 
qneace  of  such  acts.  He  was  a  stockholder  of  the  bank, 
and  by  reason  of  illegal  and  fraudulent  acts  his  stock 
becgrme  of  little  or  no  value.  This  constitutes  a  cause 
of  action.  This  principle  was  sustained  in  Cazeaua^  v. 
Mali^  (36  Barb.  678.)  I  am  not  aware  that  that  case  has 
been  overruled ;  it  has  been  cited  with  approbation  in 
various  cases  since.  {See  WaWs  Table  of  Cases^  107. 
See  also  Orook  v.  JeweU,  12  Bow.  Pr.  19 ;  Mead  v.  Mali^ 
16  id.  347. )  And  this  doctrine  is  fully  confirmed  by  the 
Court  of  Appeals,  per  Comstock,  J.,  in  BisseU  v.  Mich. 
Smihern  and  Northern  Indiana  It.  R.  Co.^  (22  N.  T. 
276,  276.) 

The  objection  that  they  were  acting  oflScially  and  as 
directors  of  the  bank,  does  not  at  all  affect  the  question 
whether  a  cause  of  action  is  stated.  It  was  held  in  Mob- 
inson  v.  Srnith  (3  Paige^  222)  that  the  directors  of  a 
corporation  were  liable  to  the  parties  injured  by  a  fraud- 
ulent breach  of  trust.  And  this  principle  is  repeated  in 
Ounningham  v;  PeU^  (5  id.  612.)  The  question  whether 
the  action  is  in  the  proper  form,  wUl  be  discussed  under 
a  subsequent  point. 

The  complaint  alleges  that  the  capital  stock  of  said 
bank  was  $100,000.  By  the  29th  section  of  the  act  of  con- 
gress, commonly  called  the  National  Bank  Act,  passed 
June  3,  1864,  it  is  pi:ovided  "that  the  total  liabilities  to 
such  (banking)  association  of  any  person  *  *  shall  at 
no  time  exceed  one-tenth  part  of  the  amount  of  the  cap- 
ital stock  of  such  association  actually  paid  in,"  &c. 
By  the  63d  section  of  the  same  act,  it  is  provided  that 
in  case  of  any  violations  of  any  of  the  provisions  of  the 
said  act,  every  director  who  participated  in  or  assented  to 
the  same,  shall  be  held  liable  in  his  personal  and  indi- 
vidual capacity  for  all  damages  which  the  association, 
its  shareholders,  or  any  other  person  shall  have  sus- 
tained in  consequence  of  such  violation.  The  plaintiff 
also  claims  that  the  provisions  of  this  statute  cover  this 
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case  and  bring  the  defendants  within  it.  If  the  right  to 
recover  depended  upon  this  statute,  alone,  the  plaintiff, 
I  think,  failed  to  allege  in  his  complaint  all  the  facts 
necessary  to  bring  him  within  its  provisions.  This  is  a 
penal  section  of  the  act,  and  must  be  construed,  uke 
other  penal  statutes,  with  rigid  strictness.  The  moloMon 
of  its  provisions  upon  which  this  claim  of  right  of  indi- 
vidual action  depends,  and  which  is  thereby  conferred, 
becomes  a  violation  only  upon  the  determination  and  ad- 
judication of  such  a  court  as  is  in  the  act  specified  to  be 
a  violation  of  the  said  act.  There  is  no  all^ation  in 
the  complaint  that  such  a  determination  and  adjudica- 
tion of  the  court  has  been  made.  He  has  not  therefore 
made  an  allegation  that  entitles  him  to  the  benefit  of  this 
provision.  The  statute  in  question,  if  remedial,  is  still 
penal,  and  is  to  be  construed  with'  great  strictness.  {See 
the  rule  as  laid  dowr^  hy  Dwarris^  Am.  ed.  and  notes^ 
pp.  ^46  to  250 ;  Merchants^  Bank  v.  Bliss^  13  Abb.  R. 
325,  289.)  The  case  must  therefore  depend  upon  the 
principles  of  the  common  law  in  regard  to  the  liability 
of  trustees,  for  wrongful  or  tortious  injuries  to  the  rights 
and  interests  of  cestuis  qv£  trust. 

The  more  serious  question  in  this  case  is  whether  a 
part  of  the  directors  of  a  banking  association  can  be 
sued  by  a  stockholder,  for  acts  which  have  affected  the 
value  of  his  stock,  without  making  the  corporation  or 
association  itself  a  party  to  the  action.  Without  refer- 
ence  to  the  provisions  of  the  Code,  sections  113, 119,  &c., 
as  the  action  seems  to  be  based  upon '  the  ground  of  a 
breach  of  trust,  it  becomes  necessary  to  determine,  who 
are  the  real  legal  parties  in  interest ;  that  is,  who  are 
trustees :  and  who  is  the  real  cestui  que  trust.  Are  the 
directors  of  the  bank  the  trustees  of  the  corporation  ? 
Or,  are  they  the  trustees  of  the  stockholders  ?  Or,  do 
they  hold  that  same  relation  to  both  ?  Is  the  corpora- 
tion the  trustee  of  the  stockholder?  May  the  stock- 
holders sue '  the  corporation  for  the  breach  of  trust  ? 
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May  he  have  a  double  remedy — an  action  against  the 
corporation  and  also  one  against  the  directors?  And 
may  he  sue  either  without  making  the  other  a  party  ? 
A  corporation,  though  an  artificial  person,  is  still  capa- 
ble of  suing  and  being  sued  at  law  and  in  equity,  and 
though  it  can  only  act  by  agents,  it  is  liable  as  a  legal 
person  to  the  same  extent  and  under  the  same  circum- 
stances as  a  natural  person  for  the  consequences  of  its 
wrongful  acts  committed  by  its  directors  and  agents, 
and  it  will  be  held  responsible  in  a  civil  action  at  the 
suit  of  an  injured  party  for  frauds  of  its  agents  against 
the  rights  of  othess.  {AngeU  on  Corp.  819.  JV.  T.  and  N. 
H.  R,  R,  Co.  V.  Schuyler^  34  iT.  T.  49. )  I  need  not  cite  fur- 
ther authority  to  prove  that  the  corporation  itself  is  liable 
for  the  act  charged  against  the  defendant  in  this  action. 
It  appears  to  me  that  inasmuch  as  some  of  the  cases 
seem  to  hold  that  a  stockholder  cannot  sue  the  officers 
and  directors  of  the  association  without  making  all  the 
shareholders  parties,  or  unless  he  commences  the  action 
in  his  own  behalf  and  for  the  benefit  of  all  others  stand- 
ing in  the  same  situation  as  himself,  the  objections  to 
the  want  of  proper  parties  are  good ;  and  that  this  is  good 
cause  of  demurrer,  {pardvner  v.  Pollard^  10  Bosw,  674. 
Robinson  v.  Smithy  3  Paige^  222.  Worth  v.  RdddCy  28 
Bow.  Pr.  230,  231.  AUen  v.  Curtis Sj  26  Conn.  460. 
Smith  V.  Hurdy  12  Mete.  371.  Cunningham  v.  PeK,  6 
Paigey  613.)  In  this  last  cited  case,  which  was  against 
the  directors,  the  chancellor  said:  "If  this  creditor 
(plaintiff)  could  compel  the  defendant  to  account  to  him 
for  the  funds  of  the  bank  which  had  been  abstracted  by 
the  defendant,  the  corporation  might  hereafter  compel 
the  defendant  to  account  a  second  time  to  it."  Upon 
what  principle  ?  Of  course,  because  the  directors  are  the 
agents  of  the  corporation  which  is  the  principal.  {And 
see  Ang.  &  Ames  on  Corp,  393.)  I  think  there  is  no 
doubt  that  the  legal  title  of  the  property  and  funds  of 
the  corporation,  which  also  includes  the  capital,  is  in 
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the  corporation  itself,  and  that  they  hold  it,  in  tmst 
however  for  the  stockholders.  And  though  these  stock- 
holders have  a  beneficial  interest  in  the  fund,  the  ques* 
tion  still  remains,  whether  they  can  sue  the  agents  of 
the  trustee ;  or  whether  the  directors  are  so  fax  the  trus- 
tees  of  the  stockholders  that  the  latter  can  bring  an 
action  directly  against  the  former,  for  an  injury  done  by 
the  director,  the  agent,  while  acting  as  such  for  the  cor- 
poration, his  principal.  All  such  acts,  I  apprehend,  in 
theory,  are  the  acts  of  the  corporation  itself.  This  idea 
was  well  expressed  in  the  remarks  of  Sutherland,  J.,  in 
I4fe  <fe  Fire  Ins.  Co,  v.  Mechanics^  F.  Im.  Co.  {7  Wend. 
34,  5.)  It  was  insisted  that  an  illegal  and  unauthorized 
act  of  the  president  of  the  company  was  only  the  act  of 
the  agent,  and  not  that  of  the  company.  The  judge 
says,  in  reply  to  this  argument,  '^This  would  be  a  most 
convenient  distinction  for  a  corporation  to  establish  *  * 
that  every  act  of  an  authorized  power  on  the  part  of 
their  officers,  although  with  full  knowledge  and  appro- 
bation of  the  directors,  is  to  be  considered  the  indiDidttal 
act  of  the  officers,  and  is  not  to  prejudice  the  corpo- 
ration itself."  It  was  held  that  the  company  was  bound 
by  the  known  act  of  its  officers.  It  is  safe  to  say  that 
the  wrongful  act  of  the  agent  in  such  case,  as  in  the  case 
before  us,  is  the  act  of  the  principal,  though  committed 
by  its  agents.  And  yet,  in  various  reported  cases,  it  has 
been  held  that  shareholders  of  stock  in  a  corporation  do 
possess  such  equitable  rights  as  will  enable  them  under 
certain  circumstances  to  claim  the  affirmative  interposition 
of  the  court  to  arrest  an  unauthorized  course  of  dealing  by 
directors,  or  to  prevent  threatened  diversions  by  them  of 
the  funds  or  capital  to  improper  uses.  There  is  not- 
withstanding a  certain  kind  of  trust  relation  between  the 
stockholders  and  the  directors  of  a  corporation.  The 
corporation  being  the  immaterial,  intangible,  theoretic 
thing,  while  the  directors  are  the  living,  acting,  controlling, 
material  agents  by  whom  the  injury  may  be  committed. 
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The  stockholders,  however,  in  law,  are  the  cestvis  que 
trust  of  the  corporation,  not  of  the  directors,  and  the 
directors  are  the  managing  agents,  sometimes  partners, 
whose  acts  may  so  control  the  corporation  itself  against 
the  interests  of  the  shareholders  as  to  make  it  necessary 
for  the  shareholders  to  invoke  the  equitable  interposi- 
tion of  the  courts  to  restrain  or  otherwise  control  the 
action  of  the  directors  themselves.  Though  in  theory 
the  directors  may  only  be  agents,  yet  practically  they 
possess  the  power  to  control  the  principal ;  and  it  is  for 
this  reason  that  the  court  will  interpose ;  and  it  is  a 
known  principle  of  equity  to  allow  no  wrong  to  go  un- 
redressed,  nor  any  threatened  wrong  to  be  unrestrained. 
This  presents  an  anomalous  case,  for  which  the  court  will 
furnish  a  remedy.  This  principle,  carried  out  in  prac- 
tice, will  be  found  in  some  of  the  cases  above  cited,  and 
also  in  Dodge  v.  WoUey,  (18  How.  U.  S.  R.  331,  341,  and 
AngeU  &  Attics  on  Oorp.  804-308.)  Indeed  without  cita- 
tion of  authority  such  a  case,  I  think,  comes  within  the 
great  principles  of  natural  equity ;  and  the  courts  of 
equity  will  not  allow  of  such  injustice.  Such  is  the 
anomalous  character  of  their  tjust,  made  up  as  it  is  of 
corporate  or  artificial  existence  controled  by  natural 
agents,  that  it  is  an  exception  to  general  rules,  and  bene- 
ficiaries might  sometimes  be  remediless  but  for  such 
equitable  interposition.  I  am  also  inclined  to  hold  that 
where  directors  of  such  an  association  or  bp,nking  insti- 
tution knowingly  and  in  violation  of  their  duty  commit 
fraud  upon  the  interests  committed  to  their  charge,  or 
knowingly  allow  it  to  be  done  by  one  or  more  of  their 
associates  or  chosen  oflScers,  they  become  answerable  in- 
dimdually  to  stockholders  or  other  beneficiaries  of  the 
fund,  on  the  basis  of  the  fraud.  {Cunninghnm  v.  Pell^ 
5  Paige^  607.  Aug,  &  Ames  on  Corp.  307.  Dodge  v. 
Wolsey^  supra.  Carpenter  v.  Danforth^  52  Barh.  684. ) 
While  these  views  are  involved  in  this  demurrer  as  ne- 
cessary to  its  decision,  and  perhaps  to  a  future  trial,  the 
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question  under  this  point  resolves  itself  strictly  into 
this :  Can  this  action  be  maintained  against  a  part  of  the 
directors  by  a  stockholder  without  making  the  corpora- 
tion itself  a  party?  The  weight  of  authority,  I  think, 
is  against  it  This  question  seems  to  have  had  full  con- 
sideration in  the  Superior  Court  of  New  York,  at  both 
special  and  general  terms,  and  is  reported  in  10  BoswotGi^ 
674.  At  the  conclusion  of  that  well  considered  case,  at 
page  693,  the  court  lay  down  three  distinct  propositions 
as  follows : 

1.  ^^That  the  plaintiff  cannot  recover  in  an  action  at 
law  against  defendants,  as  trustees  of  the  corporation,  for 
any  damage  by  their  acts  which  consists  solely  of  his 
loss  of  his  share  of  the  assets  embezzled  by  them. 

2.  ^^That  he  has  not  alleged  any  damage  to  himself 
specially,  beyond  such  loss. 

8.  ^'  That  in  order  to  get  his  share  of  the  damages  for 
injury  done  to  the  corporation  by  the  embezzlement  of 
its  assets,  he  must  make  such  corporation  a  party  to 
the  action." 

This  decision  and  the  cases  cited  at  page  576  proceed 
upon  the  principle  that  the  funds  wasted  or  misappro- 
priated were  in  law  the  money  of  the  corporation;  and 
the  damage  priTnarily  was  directly  a  damage  done  to 
the  corporation ;  that  the  defendants  were  liable  for  their 
misconduct  to  the  corporation ;  that  the  latter  could  re- 
cover therefor ;  and  is  the  only  person  at  law  that  had 
any  legal  right  of  action  for  the  money  so  embezzled. 
It  is  called  an  action  at  law,  though  I  do  not  see  for 
what  reason.  The  pleadings  were  under  the  Code ;  and 
although  it  does  not  seem  to  have  been  made  a  point, 
yet  if  the  theory  is  sound  that  the  title  to  the  moneys 
squandered  was  in  the  corporation,  then  under  the  pro- 
visions of  sections  111  and  113  of  the  Code  the  demurrer 
should  have  been  overruled  on  that  ground,  as  well  un- 
der the  Code ;  it  is  immaterial  what  the  action  is  called. 
See  Allen  v.  Curtis^  (26  Conn.  456,  7,)  which  holds  that 
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not  only  the  corporation  should  be  made  a  party,  but 
also  all  the  stockholders.  A  still  stronger  case  a^inst 
the  right  of  the  plaintiff  to  maintain  this  action  without 
making  the  bank  a  party,  is  Smith  v.  Hv/rd^  (12  Mete. 
371.)  See  the  able  opinion  of  Shaw,  Ch.  J.,  p.  884.  He 
says:  ^'Here  is  no  legal 'privity,  relation  or  immediate 
connection  between  the  holders  of  shares  in  a  bank  in 
their  individual  capacity,  on  the  one  side,  and  the  di- 
rectors of  the  bank,  on  the  other.  *  *  The  bank  is  a  cor- 
poration and  body  politic :  having  a  separate  existence 
as  a  distinct  person  in  law,  in  whom  the  whole  stock 
and  property  is  vested,  and  to  whom  all  agents,  debtors, 
officers  and  servants  are  responsible  *  *  for  all  torts  and 
injuries  diminishing  or  impairing  it."  *  *  ^^  If  a  single 
stockholder  can  sue  for  one  and  the  same  default  of  the 
same  directors  (in  that  case,)  thirty-five  hundred  actions 
might  be  brought,"  &c.,  &c.  I  have  found  sufficient 
authority  in  our  own  state  to  authorize  a  holding  that 
directors  of  a  corporation  are  liable  to  stockholders  and 
creditors  of  the  corporation  for  ^fraudident  breach  of 
trust.  This  is  doubtless  based  upon  the  ground  that 
the  act  is  the  individual  fraud  of  the  directors,  by  which 
the  party  is  injured,  and  not  that  of  the  corporation. 
However  this  may  be,  I  have  not  been  able  to  find  any 
case  in  which  an  action  may  be  maintained  against  a 
part — or  indeed  the  whole — of  the  directors  of  a  corpo- 
ration without  making  the  corporation  a  party.  The 
case  of  OwQ/mngham  v.  Pell^  (5  Paige^  607,)  has  gone 
farther  than  any  other  in  the  direction  of  holding  a  lia- 
bility upon  directors,  and  in  that  case,  at  page  613,  the 
chancellor  says:  '* But  it  is  a  fatal  objection  to  all  the 
relief  claimed  by  this  bill,  that  the  corporation  is  not 
made  a  party."  And  see  the  cases  above  cited,  to  the 
same  effect. 

Upon  a  view  of  the  whole  case,  I  think  the  order  of 
the  Special  Term  must  be  reversed  on  the  ground  of  a 
defect  of  parties,  with  costs. 
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MiLLEBy  P.  J.,  and  Pai^keb,  J.,  concurred  in  the 
result. 

Order  reversed,  with  leave  to  serve  an  amended  com- 
plainty  upon  payment  of  costs. 

*  [Thied  Dkfaetmxiit,  Genkeal  Teem,  at  Albany,  March  6,  187S.    MiBer, 
FioUer  and  PtHrJUr,  Jnstioea.] 


Edms  J.  Genet  vs.  Nelson  Davenport  and  others. 

The  plaintiff,  heUng  the  owner  of  a  farm,  and  having  a  contract  with  C.  for  the 
porcliase  of  fifty-two  acres  acljoining  it,  made  a  verbal  agreement  with  K.  to 
fleU  and  coirvey  to  the  latter  1 10  acres,  taduding  part  of  the  fifty-two  acres,  to  be 
paid  for  by  K.  as  follows :  K.  was  to  satisfy  a  judgment  which  he  held  against  the 
plaintiff;  pay  the  amount  due  to  C.  upon  the  contract  for  the  fifty-two  acres ; 
take  a  deed  from  0.,  and  convey  the  part  not  included  in  the  110  acresy  to 
the  plaintif;  and  to  g^ve  his  bond  and  mortgage  for  the  baUmoe.  The  plain- 
tiff's farm  was  then  incumbered  by  two  mortgages  to  the  state  and  a  judg- 
ment held  by  S.,  of  which  K.  had  notice.  The  agreement  was  so  modified 
tliat  the  plaintiff  and  K.  were  to  join  in  obtaining  a  release  of  the  110  acres 
from  the  mortgages,  and  K.  was  to  give  a  mortgage  for  |6,000,  upon  the  110 
acres,  to  the  state,  as  a  consideration  for  the  release.  The  agreement  was  so 
iar  carried  out  that  C,  by  the  plaintiff's  direction,  conveyed  the  fifty-two 
acres  to  K.,  upon  K.'8  paying  him  the  amount  due  upon  the  contract.  Delay 
ensuing,  in  obtaining  the  release  from  the  state,  K.  told  the  plaintiff  that 
their  negotiations  were  at  an  end,  and  that  he  should  make  war  upon  him. 
K.  then  bought  in  the  S.  judgment,  and  caused  supplementary  proceedings 
to  be  commenced  thereon,  and  had  a  receiver  appointed,  who  sold  the  plidn- 
tiff's  interest  in  the  fifty-two  acres,  at  auction,  and  K.  became  the  purchaser. 
JIdd  that  the  plaintiff  could  redeem  the  fifty-two  acres  from  K.  or  a  purchaser 
claiming  under  him  with  notice  of  the  plaintiff's  equities. 

One  is  not  a  b<ma  Jide  purchaser  unless  he  has  paid  lus  money,  before  notice ; 
to  have  given  his  obligation  is  not  sufficient 

A  mortgage,  not  introduced  at  tlie  trial,  may  be  read  upon  the  argument  at  Gen- 
eral Term,  to  supply  defects  in  the  proof;  and  a  judgment  may  be  reversed 
upon  facts  so  shown. 

APPEAL,  by  the  plaintijf,  from  a  judgment  entered 
upon  the  report  of  a  referee. 
The  facts  sufBciently  appear  from  the  opinion. 


r 
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Oearge  C.  Genetj  for  the  plaintiff. 

If.  Davenport^  defendant,  in  person. 

JB.  F,  BuUard^  for  the  defendant  Eetchum. 

P.  Potter,  J.  The  referee  to  whom  this  action  was 
referred  has  found  the  following  facts : 

"That  on  or  about  the  first  day  of  April,  1869,  the 
plaintiff  was  in  possession  of  the  premises  firstly  de- 
scribed in  the  complaint,  containing  286  acres,  and  was 
the  owner  in  fee  of  234  acres  thereof,  and  had  a  valid  con- 
tract for  the  purchase  of  the  fifty-two  acres  thereof 
secondly  described  in  the  complaint  with  James  F.  Cham- 
berlain, for  the  sum  of  $2,500,  whereof  the  plaintiff  had 
paid  $1,000,  and  was  entitled  to  a  deed  thereof  upon 
the  payment  of  the  balance  and  interest. 

That  on  or  about  said  date  and  while  the  plaintiff  so 
held  the  premises  aforesaid,  he  made  an  agreement 
with  the  defendant  Ketchum,  whereby  it  was  mutually 
agreed  between  them  as  follows :  The  plaintiff  to  sell 
and  convey  by  good  and  suflicient  deed,  free  from  all 
incumbranced,  to  said  Ketchum,  110  acres  of  the  said  286 
acres,  the  same  to  be  surveyed  and  laid  out  from  the 
southerly  part  thereof,  so  as  to  embrace  a  part  of  said 
fifty- two  acres,  for  the  sum  of  $8,000,  payment  therefor 
to  be  made  by  Ketchum  as  follows :  Ketchum  was  the 
plaintiff  in  and  owner  of  a  judgment  recovered  in  the 
Supreme  Court  and  dockected  in  Rensselaer  county  on 
the  21st  day  of  December,  1868,  against  said  Genet,  for 
$1,646.26,  which  was  to  be  deducted  from  the  said 
$8,000.  Ketchum  was  to  pay  said  Chamberlain  the 
amount  due  him  upon  the  contract  for  the  purchase  by 
Genet  of  the  fifty-two  acres  aforesaid,  take  a  deed 
thereof  in  his  own  name  from  Chamberlain,  deduct  such 
payment  from  the  $8,000,  and  convey  to  Genet  so  much 
of  the  fifty-two  acres  as  should  not  be  embraced  within 
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said  110  acres.  The  balance,  estimated  at  $6,000,  Eetch- 
tim  was  to  give  Genet  his  bond  and  mortgage  upon  the  110 
acres  for,  payable  in  five  eqnal  annual  instalments  with 
interest ;  Genet  to  give  Ketchum  a  deed  for  the  110  acres 
as  soon  as  the  survey  should  be  made ;  the  understanding 
being  that  the  contract  should  be  consummated  some- 
time during  that  spring. 

At  the  time  of  the  above  agreement,  which  was  verbal, 
plaintiff*  s  premises  aforesaid  held  by  him  in  fee  were 
incumbered  by  two  mortgages  held  by  the  people  of  the 
state  of  New  York ;  each  mortgage  being  upon  sepa- 
rate parcels  thereof,  and  together  amounting  to  $10,000 
and  some  accrued  interest ;  they  were  also  incumbered 
by  a  judgment  recorded  in  the  Court  of  Common  Pleas 
of  the  city  of  New  York  against  the  plaintiff  Gtenet  and 
in  favor  of  William  L.  B.  Steers  and  others  for  $603.72, 
on  the  26th  of  March,  1868.  Also  by  a  judgment  against 
plaintiff  in  favor  of  Cornelius  Van  Rensselaer  for  $666.07. 
Ketchum  knew  these  facts,  and  the  plaintiff  suggested 
to  him  that  he,  Ketchum,  could  probably  buy  the  Steers 
judgment  for  a  small  sum,  and  requested  him  to  do  so 
for  plaintiff's  benefit,  but  Ketchum  made  no  agreement 
to  do  so.  Shortly  after  making  the  agreement  aforesaid 
the  plaintiff  and  Ketchum  so  modified  it  that  Ketchum, 
in  lieu  of  the  $6,000  mortgage  to  be  given  to  Genet, 
agreed  to  give  a  mortgage  to  the  state  for  $6,000  upon 
the  110  acres  to  be  conveyed  to  him,  provided  the  state, 
through  its  attorney  general,  would  release  the  110 
acres  from  the  lien  of  the  two  mortgages  aforesaid,  and 
the  plaintiff  in  good  faith  entered  into  negotiations  with 
the  attorney  general  to  accomplish  this  result ;  this  ne> 
gotiation  was  delayed  from  time  to  time  on  account  of 
difficulties  in  complying  with  the  rules  adopted  by  the 
attorney  general's  office,  but  without  fault  of  the  plain- 
tiff, and  both  acquiesced  in  the  delay  up  to  the  middle 
of  September,  1869.  In  pursuance  of  the  agreement 
aforesaid,  on  the  22d  day  of  July,  1869,  the  said  James 
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F.  Chamberlain  and  his  wife,  at  the  request  of  the  plain- 
ti£F,  delivered  the  deed  of  the  fifty- two  acres  aforesaid  to 
Ketchum,  who  thereupon  paid  said  Chamberlain  $1,669, 
that  being  the  balance  due  Chamberlain  from  Genet 
upon  the  contract  between  Chamberlain  and  Genet  for 
the  sale  of  said  fifty-two  acres  to  Genet.  The  deed  vested 
the  title  to  the  fifty-two  acres  in  Ketchum  in  fee,  and 
he  thereupon  entered  into  possession  of  the  same.  Mean- 
while plaintiff  had  caused  the  necessary  survey  of  the 
110  acres  to  be  made,  stakes  had  been  driven  by  the 
surveyor  to  indicate  its  boundary  lines,  and  his  field 
notes  afforded  the  necessary  data  for  a  correct  descrip- 
Hon*  thereof.  About  the  middle  of  September,  1869, 
Ketchum  assumed  from  the  delay  in  carrying  into  effect 
the  arrangement  with  the  Attorney  General  in  regard  to 
releasing  the  110  acres  from  the  lien  of  the  state  mort- 
gages, that  the  arrangement  would  not  be  effected,  and 
told  the  plaintiff  so.  Some  further  attempt  was  made 
by  the  plaintiff  to  close  the  agreement  or  cancel  it  with 
Ketchum,  but  without  success.  The  plaintiff  was  in 
embarrassed  circumstances,  and  could  not  obtain  the  re- 
lease of  the  110  acres  without  the  assistance  of  Ketchum, 
which  about  this  time  Ketchum  refused  further  to  ex- 
tend, and  on  the  15th  day  of  October,  1869,  told  the 
plaintiff  that  their  negotiations  were  at  an  end  and  that  he 
should  make  war  upon  him  to  recover  his  money  back. 
Ketchum  then  entered  into  negotiations  for  the  purchase 
of  the  Steers  judgment  aforesaid,  and  on  the  26th  day  of 
November,  1869,  purchased  the  same  from  the  plaintiffs 
therein  for  $125  and  took  an  assignment  thereof  to  Jo- 
seph W.  Peckham,  Ketchum' s  brother-in-law,  and  for 
Ketchum' s  benefit.  On  the  17th  of  February,  1870, 
Ketchum  caused  proceedings  supplementary  *to  execu- 
tion upon  said  judgment  to  be  commenced.  The  defen- 
dant Parke,  who  was  a  clerk  in  defendant  Davenport' s 
office,  (Davenport  being  a  practising  lawyer  in  the  city 
of  Troy,)  drew  the  necessary  papers,  procured  from  the 
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Rensselaer  county  judge  an  order  for  the  examination  of 
Genet  on  oath  touching  his  property,  before  the  defen- 
dant Davenport  who  was  named  referee  in  said  order. 
The  said  order  contained  the  usual  injunction  restrain- 
ing the  plaintiff  Gtenet  from  disposing  of  or  interfering 
with  his  property.  Such  proceedings  were  thereupon 
had  that  the  defendant  Parke  was,  on  the  4th  day  of 
April,  1870,  appointed  receiver  of  all  the  property  and 
equitable  interests  of  the  plaintiff  Genet  Defendant 
Parke  assumed  the  trust,  filed  his  bond,  advertised  in 
due  form  and  time  all  the  plaintiff's  interest  in  the  fifty- 
two  acres  for  sale  at  public  auction,  and  on  the  4th  day 
of  June,  1870,  at  the  court-house,  in  the  city  of  Troy,  in 
pursuance  of  such  advertisement,  sold  as  receiver,  the 
said  fifty-two  acres  to  Ketchum  for  $100,  Ketchum  being 
the  highest  bidder  and  that  sum  being  the  highest  bid 
therefor,  and  as  receiver  on  the  2d  day  of  July,  1870, 
executed  and  delivered  a  deed  of  the  same  to  Ketchum, 
who  caused  said  deed  to  be  recorded  on  the  9th  of  July, 
1870,  in  the  Rensselaer  county  clerk's  office.  In  Decem- 
ber, 1869,  the  attorney  general  of  the  state  commenced 
an  action  in  behalf  of  the  people,  against  Genet  and 
others,  for  the  foreclosure  of  the  mortgages  aforesaid 
held  by  the  state  against  plaintiff's  said  premises.  This 
action  was  advised  by  Ketchum,  who  drew  the  com- 
plaint in  foreclosure  and  rendered  other  service  to 
facilitate  the  action ;  judgment  of  foreclosure  and  sale 
was  entered  up  on  default  of  the  defendants  on  the  28th 
of  June,  1870,  and  on  the  27th  day  of  August^  1870, 
the  said  premises  of  the  plaintiff  (not  including  the 
fifty- two  acres)  were  sold  by  virtue  of  said  judgment 
at  public  auction  at  the  court-house  in  Troy,  to  Nelson 
Davenport,  the  defendant,  for  $14,250,  he  being  the 
highest  bidder  and  that  sum  being  the  highest  bid.  The 
premises  were  first  exposed  for  sale  by  the  referee  in 
foreclosure  in  two  parcels,  but,  no  bids  being  received, 
were  then  offered  for  sale  in  one  parcel  and  sold  as 
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aforesaid  to  the  defendant  Davenport.  These  foreclo- 
sure proceedings  were  regularly  conducted  according  to 
the  statute  and  the  practice  of  this  court.  The  amount 
required  by  the  terms  of  sale  to  be  paid  the  state, 
$4,260,  being  the  costs  and  one-fourth  the  principal  and 
interest  of  said  mortgages,  was  paid  on  the  day  of  sale, 
by  Davenport,  to  the  referee;  the  surplus  over  that 
amount,  being  $2,346.08,  was  secured  by  the  check  of 
Davenport,  indorsed  by  Ketchum,  and  was  subsequently 
paid  to  the  referee.  The  balance  due  the  state  was,  by 
the  terms  of  sale,  to  be  secured  by  mortgage  of  the  pur- 
chaser at  the  expiration  of  the  time  aJlowed  by  the 
statute  for  redemption,  if  the  premises  should  not  be 
redeemed.  On  the  13th  of  September,  1870,  the  plain- 
tiff, upon  service  t)f  affidavits  and  notice  upon  the  attor- 
ney general,  made  a  motion  before  the  Special  Term  of 
the  Supreme  Court  at  Albany,  Justice  Learned  presid- 
ing, to  set  aside  the  sale  in  foreclosure  for  alleged 
irregularity. 

The  attorney  general  and  the  defendants  Davenjiort 
and  Ketchum  appeared  and  opposed  the  motion.  It 
was  denied  by  the  court,  upon  the  ground,  among 
others,  that  a  receiver  having  been  appointed  of  the 
plaintiff's  property  iand  equitable  interests,  the  plaintiff 
had  no  standing  in  court  to  be  heard.  The  plaintiff 
claimed,  upon  this  motion,  that  as  the  premises  sold  were 
covered,  one  parcel  by  one  mortgage  and  another  by 
another,  each  parcel  should  have  been  sold  separately, 
so  that  at  his  election  he  might  redeem  one  or  the  other 
parcel.  On  the  hearing  of  this  motion,  and  afterwards, 
Davenport  and  Ketdhum  offered  to  allow  the  plaintiff  to 
redeem  from  Davenx)ort  or  take  an  assignment  of  Dav- 
enport's  bid.  This  led  to  negotiations  between  the 
plaintiff  and  Daveni>ort  and  Ketchum,  but  Daveni)ort 
demanding  to  be  paid  certain  allowances  which  the 
plaintiff  was  unwilling  to  make,  nothing  was  effected. 
No  redemption  being  made,  the  sale  became  absolute  at 
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the  expiration  of  three  months,  and  was  confirmed  by 
an  order  of  the  court  on  the  26th  of  December,  1870, 
and  Davenport  received  a  deed  of  the  premises  sold  on 
foreclosure  from  the  referee.  Ketchum,  within  the  time 
allowed  by  the  rules,  filed  claims  for  the  surplus  money, 
one  in  his  own  name  as  owner  of  the  judgment  against 
the  plaintiff  for  $1,545.26  and  interest,  and  one  in  the 
name  of  Peckham  upon  the  Steers  judgment  for  $503.73 
and  interest.  A  referee  was  appointed,  and  such  pro- 
ceedings had  that  on  the  31st  day  of  January,  1871,  an 
order  was  made  by  the  court  at  Special  Term,  Justice 
Hogeboom  presiding,  that  said  surplus,  less  one-third 
thereof,  was  ordered  paid  to  Ketchum  or  his  attorney. 
The  surplus  satisfied  the  Steers  judgment  and  part  of 
the  Ketchum  judgment.  The  one-third  of  the  surplus 
was  ordered  to  be  invested  during  the  joint  lives  of  the 
plaintiff  and  his  wife,  and  the  interest  to  be  paid  to 
Ketchum  during  the  lives  of  both  the  plaintiff  and  his 
wife,  and  the  principal  upon  the  death  of  the  plaintiff's 
wife.  The  plaintiff  had  notice  of  the  proceedings  for  the 
surplus,  and  appeared  by  counsel  thereon.  At  the 
date  of  the  foreclosure  sale  Ketchum  and  Davenport 
entered  into  an  agreement  whereby  Ketchum  agreed  to 
convey  to  Davenport  the  fifty- two  acres  aforesaid,  and 
assign  to  him  the  two  judgments  owned  by  Ketchum, 
as  aforesaid,  for  $3,000,  if  Davenport  should  become  the 
purchaser  of  said  mortgaged  premises.  In  pursuance 
of  this  agreement  Ketchum  subsequently  conveyed  the 
fifty- two  acres  to  Davenport,  who  entered  into  possession 
thereof,  and  Ketchum  allowed  Davenport  to  receive  the 
surplus  money  applied  upon  said  judgment  as  afore- 
said. At  the  time  of  receiving  the  conveyance  from 
Ketchum,  Davenport  did  not  know  that  the  plaintiff 
claimed  any  interest  in  the  fifty-two  acres.  The  fifty- 
two  acres  were  reasonably  worth  $2,600.  The  premises 
sold  under  the  mortgage  were  reasonably  worth  $76 
per  acre." 
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The  above  findings  are  all  fully  supported  by  the 
evidence,  except  the  finding  ^'that  Davenport  at  the 
time  of  receiving  his  conveyance  from  Ketchum,  did  not 
know  that  plaintiff  claimed  any  interest  in  the  fifty-two 
acres."  The  evidence  upon  that  point,  before  the  ref- 
eree, showed  that  Davenport  had  executed  to  Ketchum 
a  mortgage  for  $3,000,  and  had  paid  hini  $70  in  cash,  and 
it  was  left  ambiguous  as  to  the  time.  But  upon  the 
argument  of  this  appeal,  the  plaintiff's  counsel  has  pro- 
duced the  mortgage  itself  to  the  court,  which,  though 
objected  to,  he  can  properly  do.  {Rockwell  v.  Mervnn^ 
1  Sweeney,  484,  489.  45  N.  Y.  166.  2  8a7i^.  718.) 
From  this  mortgage  it  appears  that  it  was  given  and 
acknowledged  January  27,  1871.  The  oral  evidence 
shows  that  the  payment  of  $70  was  made  at  the  time  of 
the  execution  of  the  mortgage,  and  if  this  testimony 
could  be  strengthened,  that  it  was  done  at  the  date 
mentioned  last  above ;  it  will  appear  by  the  amounts, 
which  severally  make  it  up ;  the  mortgage  having  been 
given  for  the  full  amount  of  the  purchase,  and  the  pay- 
ment of  $70,  which  is  said  to  be  on  account  of  interest, 
is  the  exact  amount  which  would  be  due  for  interest 
from  August  27,  1870,  the  day  of  the  agreement,  and 
January  27,  1871,  the  date  of  the  mortgage.  The  com- 
plaint was  served  on  Davenport  December  31,  1870. 
Therefore,  not  only  from  this,  but  from  all  other  circum- 
stances in  the  case,  from  the  relations  of  Davenport  and 
tho^  with  whom  he  was  associated  in  his  office,  and  the 
proceedings  which  had  been  had  in  his  office,  as  the 
case  shows,  he  had  full  notice  of  the  plaintiff's  equities 
.before  he  gave  his  mortgage,  or  paid  the  money ;  and 
he  therefore  loses  the  legal  character  of  a  bona  flde  pur- 
chaser. (1  John.  Oh.  801.  Oriswold  v.  Miller ,  16  Barb. 
620.)  I  am  inclined  to  think  the  other  rulings  of  the 
referee  cannot  be  changed  upon  this  appeal,  by  a  review 
of  the  evidence,  and  of  the  findings  thereon.  Ketchum' s 
interest  in  the  fifty-two  acres  had  been  acquired  by  him 
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solely  by  means  of  undertakings  and  engagements  be- 
tween himself  and  the  plaintiff,  which,  on  his  part,  he 
not  only  did  not  perform,  but  on  the  contrary,  he  nsed 
the  plaintiff's  engagements  to  him  as  the  instruments  of 
oppression  and  pecuniary  embarrassment  of  the  plain- 
tiff ;  and  the  title  which  Ketchum  so  held  for  certain 
specified  purposes  was  abandoned  for  those  purposes ; 
and  the  position  of  grantee  he  used  inequitably  under 
color  of  legal  proceedings  taken  by  him,  to  put  the 
plaintiff  in  a  condition  to  cut  off  his  redemption  to  any 
part  of  his  estate.  The  title  Ketchum  so  acquired,  and 
so  wrongfully  and  oppressively  used,  constituted  him  in 
equity  a  trustee,  and  the  plaintiff  became  his  cestui  que 
trust    {See  Sugd.  on  Vend,  and  Pur.^  ch.  20.) 

The  foreclosure  proceedings  under  the  mortgages  to 
the  state  appear  to  have  been  regularly  conducted,  and 
Davenport  seems  to  have  become  the  legal  purchaser. 
However  much  we  may  feel  inclined  to  give  the  plain- 
tiff relief  as  to  these,  on  the  ground  of  Ketchum' s  acts 
of  bad  Mth  and  oppression  towards  the  plaintiff,  through 
which  his  right  to  redemption  was  cut  off,  we  are  unable, 
under  any  head  of  equitable  jurisdiction,  to  find  a  sub- 
stantial ground  which  will  warrant  us,  upon  the  find- 
ings of  fact,  to  grant  relief  to  the  plaintiff  against  the 
effect  of  the  foreclosure  of  the  state  mortgages.  I  am 
of  opinion,  therefore,  that  the  judgment  appealed  from 
should  be  modified  as  follows :  That  the  plaintiff,  instead 
of  recovering  against  Ketchum  the  sum  of  $1,079.  A,  as 
found  by  the  referee,  be  allowed  to  redeem  the  said 
fifty-two  acres  from  the  defendant  Davenport  upon  the 
payment  of  the  sum  of  $1,669,  with  interest  from  22d 
July,  1869,  less  the  plaintififs  costs  against  Ketchum  in 
the  court  below  as  taxed,  and  the  interest  thereon,  and 
the  costs  of  this  appeal;  and  less  also  the  rents  and 
profits  of  the  said  fifty-two  acres  since  the  taking  pos- 
session thereof  by  the  said  Ketchum ;  and  that  an  ac- 
counting be  had  before  a  referee  to  be  ap*pointed  to 
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ascertain  the  amount  of  siiid  rents  and  profits  and  the 
balance  so  to  be  paid,  in  order  to  procure  such  redemp- 
tion. Unless  the  parties  agree,  such  order  to  be  settled 
by  one  of  the  justices  of  this  court. 

MiLL£%  P.  J.,  and  Fabkeb,  J.,  concurred  in  the 

result. 

Judgment  accordingly,  (a) 

[Thud  Depabtmsvt,  Gshual  Tieii,  at  Albany,  Haroh  0,  187S.    i/tfler, 
TfMer  and  Farksr,  Justices.] 

(a)  Affirmed  by  Court  of  Appeals.    Stt  66  N,  T.  070. 


<<■•» 


Basnet  Vosbuboh  ts.  Janb  Bbowk. 

In  an  action  at  law,  for  the  recoyery  of  money,  against  a  married  woman  hay- 
ing a  separate  estate  and  conducting  business  on  her  own  separate  aooonnt, 
who  does  not  set  np  her  ooyertore  as  a  defence,  an  ordinary  money  Judgment 
is  in  proper  form. 

APPEAL  from  an  order  made  at  a  Special  Term. 
The  facts  are  sufficiently  stated  in  the  opinion  of 
the  court. 

By  the  Courts  P.  Potteb,  J.  The  defendant  was 
sued  as  a  married  woman.  She  does  not  set  up  her 
coverture  as  a  defence.  The  l^al  effect  of  her  answer 
is,  that  she  admits  the  right  to  make  her  a  party.  She 
admits  the  services  performed,  and  sets  up  payment 
and  counter  claim.  She  does  not  deny,  but  admits,  that 
the  services  charged  were  for  her  own  separate  estate. 
Under  this  issue  she  offered,  under  the  provisions  of 
section  385  of  the  Code,  to  allow  judgment  to  be  taken 
against  her  for  $60.  The  plaintiff  refused  to  accept  the 
offer.  A  trial  was  had  before  a  referee,  which  resulted 
in  a  report  in  favor  of  the  plaintiff  for  $63.18.  This  en- 
titled the  defendant  to  costs,  unless  there  was  some 
defect  in  tlie  offer  of  judgment.    The  plaintiff  claims, 
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that  inasmuch  as  this  was  (he  offer  of  a  mere  money 
judgment,  and  did  not  add  consent  or  the  right  to  enter 
it  against  her  separate  estate,  it  was  not  good ;  or  not 
as  good  as  the  report  of  the  referee ;  and  that  this  enti- 
tles the  plaintiff  to  costs.  In  this  view  I  think  the  plain- 
tiff's  counsel  is  clearly  mistaken.  A  confession  or  an 
offer  of  judgment  upon  that  issue,  would  be  that  the 
judgment  follow  the  issue  made  by  the  pleadings.  Be- 
sides, the  authority  is  fully  conferred  by  section  274  of 
the  Code.  Judgments  are  to  be  entered  against  married 
women  in  the  same  manner  as  other  persons.  What 
judgment  could  be  so  entered?  Why,  the  judgment 
she  offered.  Such  judgment  is  to  be  collected  of  her 
separate  estate,  and  not  otherwise.  How  are  judgments 
collected  against  the  estates  of  other  ])ersons  i  By  an 
execution  directing  its  levy  against  the  estate  of  the 
debtor.  This  was  simply  an  action  at  law.  The  execu- 
tion must  be  in  the  appropriate  form.  Had  the  case 
been  in  equity,  upon  a  claim  that  her  separate  estate 
had  been  benefited,  requiring  the  interposition  of  that 
court  by  decree  to  make  her  estate  liable,  then  such  form 
of  the  decree  or  judgment  might  be  appropriate ;  but  in 
an  action  at  law  for  the  recovery  of  money  against  a 
married  female  conducting  business  on  her  own  separate 
account,  a  recovery  of  a  money  judgment  only,  is  in 
proper  form.  The  order  of  the  Special  Term  should  be 
affirmed,  with  $10  costs. 

Order  affirmed  with  $10  costs. 

[Third  Detaktment,  Gknbeal  Term,  at  Albany,  March  6,  1873.    MUkr, 
P,  Potter  and  Damds,  Jastices.] 


BUFFALO— JANUARY,  1878.  428 


Abah  MgAbthur  7>8.  Matilda  Y.  Soule. 

C.  sold  his  interest  in  a  canal  boat,  and  took,  in  payment  therefor,  the  note  of 
the  defendant,  a  married  woman.  The  biH  of  sale  of  such  interest  was  in  the 
name  of  the  defendants  son,  ad  purchaser.  The  note  was  transferred  to  the 
plaintiff  before  suit  brought  thereon,  ffdd  that  the  bill  of  sale  was  conclu- 
dye  evidence,  between  the  parties  to  it,  that  the  title  to  the  boat  was  coa- 
Teyed  to  the  son,  and  it  was  evidence,  between  third  parties,  that  the  son 
was  the  purchaser.  But  that,  as  between  the  plaintiff — a  stranger  to  the 
sale — and  any  of  the  pMurties  to  it,  it  was  competent  to  show,  by  parol  evi- 
dence, that,  although  the  biU  of  sale  was  made  to  the  son,  the  purchase  was 
in  ta/ct  made  by  the  defendant. 

On  the  trial,  the  Judge,  in  his  chaige  to  the  jury,  said :  "  One  liict  in  this  case 
ought  to  be  enough  to  dispose  of  it ;  that  is,  that  this  contract  was  in  writing 
signed  by  the  vendor  himself,  and  the  sale  was  in  fact  actually  made  to  the 
young  man,  and,  although  an  infant  at  the  time  the  property  vested  in  him.  *  * 
It  would  be  one  of  the  most  unsafe  things  for  the  jury  to  do,  to  go  out  of  the 
written  contract,  and  be  guided  by  evidence,  unsatisfactory  evidence,  to  set 
aside  an  agreement  in  writing,"  <&c.  Held  that  the  charge  misled  the  jury, 
not  only  as  to  the  facts  but  as  to  the  law.  That  it  waa  substanfdally  an  in- 
struction that  the  bill  of  sale  was  conclusive  evidence  that  the  defendant 
was  not  the  purchaser  of  the  boat 

The  judge  also  charged  that  if  the  defendant  was  informed  that  she  would  be 
the  purchaser,  and  would  give  the  boat  to  her  son,  then  she  might  be  regarded 
as  the  beneficial  purchaser,    ffeld  that  this  was  also  erroneous. 

The  general  rule  is  that  a  verdict  will  not  be  set  aside  because  the  judge  ex- 
presses an  opinion,  in  his  charge  to  the  jury,  upon  the  facts. 

APPEAL  by  the  plaintiff  from  a  judgment  entered 
on  a  verdict 

By  the  Courty  Mullin,  J.  Prior  to  the  3d  of  Sep- 
tember, 1867,  James  Carlisle,  a  young  man  just  come 
of  age,  and  Smith  Soule,  a  minor  son  of  the  defendant, 
owned  a  canal  boat.  They  disagreed,  and  Carlisle  pro- 
posed to  sell  his  interest  to  his  partner,  but  refused  to 
take  his  note  for  the  purchase  money.  Young  Soule 
wrote  to  his  father,  informing  him  of  the  disagreement 
and  proposition  to  sell.  The  father  met  them  at  Syra- 
cuse, and  it  was  then  agreed,  as  the  plaintiff  claims, 
that  the  boat  should  be  sold  to  the  defendant,  and  she 
should  give  her  note  for  the  price.    The  defendant  claims 
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that  the  boat  was  sold  to  her  son,  and  she  gave  her 
notes  for  his  benefit  The  notes  were  transferred  to  the 
phtintiff.  Before  he  took  them  he  called,  as  he  claims, 
on  the  defendant  and  inquired  whether  the  notes  were 
all  right,  and  she  said  they  were.  He  then  porchased 
and  paid  for  them.  This  action  was  brought  to  recover 
the  amount  of  one  of  the  notes. 

The  questions  of  fact  were  submitted  to  the  jury  with 
proper  instructions,  with  the  exception  of  certain  re- 
marks of  the  judge,  which  probably  misled  the  jury  and 
produced  the  verdict  sought  to  be  set  aside.  The  bill 
of  sale  of  the  boat  was  made  in  the  name  of  the  defen- 
dant's  son. 

The  judge  changed  the  jury  as  follows :  ^*  One  fact  in 
this  case  ought  to  be  enough  to  dispose  of  it ;  that  is, 
that  this  contract  was  in  writing,  signed  by  the  vendor 
himself,  and  the  sale  was  in  fact  actually  made  to  the 
young  man,  and  although  an  infant  at  the  time  the 
property  vested  in  him.  If  the  justice  read  that  to  him, 
it  would  be  the  height  of  presumption  to  suppose  that 
he  was  so  ignorant  as  not  to  understand  that  it  conveyed 
the  property  to  young  Soule."  Again  he  says:  **It 
would  be  one  of  the  most  unsafe  things  for  the  jury  to 
do,  to  go  out  of  the  written  contract  and  be  guided  by 
evidence,  unsatisfactory  evidence,  to  set  aside  an  agree- 
ment in  writing  which  the  parties  entered  into.  If  she 
was  informed  that  she  would  be  the  purchaser  and 
would  give  the  boat  to  her  son,  then  she  might  be  re- 
garded as  the  beneficial  purchaser,  in  this  case.  I  don't 
see,  myself,  exa<5tly  upon  what  evidence  that  proposition 
could  be  sustained."  The  first  and  second  clauses  of 
the  charge  were  excepted  to  by  the  plaintiff  s  counsel. 

It  is  imx)ossible,  it  seems  to  me,  to  read  this  charge 
and  not  be  satisfied  .that  it  was  received  by  the  jury 
as  an  instruction  that  the  bill  of  sale  was  conclusive 
evidence  that  the  son,  and  not  the  mother,  was  the  pur- 
chaser of  the  boat. 


BUFFALO-JANUARY,  1873.  425 


MoArthur  v.  Soole. 


The  bill  of  sale  was  conclasive  evidence,  between  the 
parties  to  it,  that  the  title  to  the  boat  was  conveyed  to 
the  son,  and  it  was  evidence  between  third  parties  that 
the  son  was  the  purchaser.  But  between  the  plaintiff, 
a  stranger  to  the-  sale,  and  any  of  the  parties  to  it,  it 
was  competent  to  show  that  although  the  bill  of  sale  was 
made  to  the  son,  the  purchase  was  in  &ct  made  by  the 
defendant.  {Ccwen&HiWs  Notes^  14S6.  Overseers  of 
the  Poor  qf  New  Berlin  v.  Overseers  of  Norwich^  10 
John.  229.) 

That  the  court  intended  to  tell  the  jury  that  the  bill 
of  sale  was  almost,  if  not  quite,  conclusive  evidence  that 
the  defendant's  son  was  the  purchaser,  is  shown  by  the 
second  clause  of  the  charge,  above  quoted,  in  which  he 
warns  them  of  the  danger  of  going  out  of  the  writing 
and  being  guided  by  unsatis&ctory  evidence  to  set  aside 
a  written  agreement. 

The  third  clause  of  the  chaise  above  quoted,  in  which 
the  jury  are  told  that  if  the  defendant  was  informed  that 
she  would  be  the  purchaser,  and  would  give  the  boat  to 
her  son,  she  might  be  regarded  as  the  beneficial  pur- 
chaser, was  also  erroneous. 

The  learned  judge  does  not  tell  the  jury  whose  duty 
it  was  to  give  the  defendant  this  information.  If  she 
had  given  authority  to  her  agent  to  ptirchase  the  boat, 
she  needed  no  information  as  to  the  manner  in  which 
she  might  become  the  purchaser.  If  she  did  not  give 
him  any  such  authority,  and  did  not  ratify  the  pur- 
chase if  one  was  made  in  her  name,  she  could  not  be 
made,  liable  as  purchaser. 

Xhere  is  nothing  in  the  clauses  preceding  or  subse- 
quent to  those  quoted,  which  does  away  with  the  im- 
pression that  those  clauses  were  calculated  to,  and 
doubtless  did,  make,  on  the  mind  of  the  juror. 

The  only  clarise  of  the  charge  that  could  be  consid- 
ered as  having  any  such  eflfect  is  the  following :  *'  It  is 
to  be  regretted  that  the  mother  should  not  be  made  lia- 
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ble  in  this  case."  What  is  added  to  these  words  does 
not  change  the  meaning  of  them.  The  learned  judge 
did  not  mean  to  be  understood  as  saying  to  the  jury 
that  it  WBB  a  subject  of  regret  that  she  was  not  made 
liable,  if  she  was  not  in  law  liable.  I  suppose  the  judge' s 
meaning  was  that  it  was  to  be  regretted  that  the  defen- 
dant could  not  be  made  liable  on  the  notes,  because  she 
was  a  married  woman,  and  they  were  not  given  on  ac- 
count of  her  separate  estate. 

The  general  rule  is  that  a  verdict  will  not  be  set  aside 
because  the  judge  expresses  an  opinion,  in  his  charge  to 
the  jury,  upon  the  facts.  This  is  not  such  a  case.  The 
charge  misled  the  jury,  not  only  as  to  the  facts  but  as 
to  the  law.  It  is  substantially  an  instruction  that  the 
bill  of  sale  was  conclusive  evidence  that  the  defendant 
was  not  the  purchaser  of  the  boat. 

The  judgment  must  be  reversed  and  a  new  trial  or- 
dered, costs  to  abide  the  event. 

New  trial  granted. 

[FouETH  DiPARTicsiiT,  Gemxeal  Txem,  At  Buffalo,  January  1,  1878.  MuBin, 
TaleoU  and  B.  D.  Bni^  Joatioea.] 


Thomas  J.  Sizkr  vs.  Rodney  W.  Daniels  and  others. 

A  part  of  the  members  of  a  volmitary  organization  cannot  bind  the  others 
without  their  consent  before  the  act  which  it  is  claimed  binds  them  is  done, 
or  they,  with  full  knowledge  of  the  £eu:t8,  ratify  and  adopt  it 

Although  there  are  cases  in  which  the  act  done  is  so  clearly  in  furtherance  of 
the  object  for  which  the  association  was  organized,  that  all  will  be,  presump- 
tively, boimd  by  it ;  yet  when  such  is  not  the  case,  consent  or  ratification 
roust  be  proved. 

The  defendants,  or  some  of  them,  having  been  appointed  a  committee  for  the 
county  of  Erie,  by  the  Republican  county  convention  held  in  September, 
1866,  to  attend  to  the  organization  of  that  party  in  sfrid  county,  held  a  meet- 
ing, on  the  4th  of  October,  at  which  a  preamble  and  a  series  of  resolutions 
were  adopted.  The  preamble  recited  that  the  committee  had  resolved  to 
employ   nn   njijont  to   Oioroiijjhly  orcjnnizo  the  jmrt^*  in  every  election  dis- 
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farict  of  the  county.  It  was  then  resolved  that  whoever  might  be  so  employed 
should  be  required  to  devote  his  time  to  the  service  and  accompanying 
dutiee,  until  one  week  after  the  next  ensuing  state  election ;  and  for  such 
service  the  county  committee  should  pay  the  sum  of  |1,760  to  such  agent, 
such  sum  to  include  all  and  every  expense  attending  said  organization,  in- 
duding  the  salary  of  the  agent  from  date  to  the  iStae  designated,  his  travel- 
ing and  board,  and  necessary  printiog  of  statistics.  The  2d  resolution 
required  such  agent  to  keep  a  record  of  his  doings ;  to  make  a  list  of  suitable 
men  in  every  election  district,  to  whom  documents  might  be  sent  and 
with  whom  the  committee  could  correspond,  and  who  might  be  relied  on  to 
perfect  local  organizations  and  to  attend  the  polls  on  election  day,  and  who 
would  pledge  themselves  to  see  that  Republican  voters  performed  their  du- 
ties on  such  day,  &c. ;  and  that  all  such  records  of  doings,  and  lists  of  names, 
should  be  kept  in  a  book  to  be  procured  by  the  agent,  for  the  purpose.  By 
the  5th  resolution,  it  was  made  the  duty  of  the  agent  to  make  the  party 
Mends  in  every  election  district  bear  the  expense  necessary  to  carry  on  the 
elections  in  their  respective  districts.  The  plaintiff  was  appointed  agent  to 
carry  into  effect  the  object  contemplated  by  these  resolutions.  He  sent  a  letter 
to  the  committee,  informing  them  that  he  accepted  the  appointment  "  with 
the  express  understanding  that  the  compensation  agreed  to  be  paid  him  was 
for  defraying  expenses  for  which  money  was  not  prohibited  by  law  to  h^  cpn- 
tributed  and  paid,  and  that  such  other  duties  and  services  as  he  might  perform 
were  voluntary  and  gratuitous."  The  resolutions  and  the  letter  of  accept, 
ance  constituted  the  contract  between  the  parties.    In  an  action  thereon : 

ffdd,  I.  That  the  contract  was  that  the  committee  would  pay  to  the  plaintiff 
the  sum  of  $1,760  for  the  performance  of  such  of  the  duties  specified  in  the 
resolutions,  and  of  such  as  the  committee  should  require  him,  from  time  to 
time  to  perform,  until  one  week  after  the  election  then  to  be  held.  That  if 
there  were  any  of  the  duties  in  the  resolutions  specified  that  were  not  in  con- 
travention of  the  statute,  the  plaintiff  was  entitled  to  recover.  That  it  was 
for  such  duties,  only,  that  by  the  contract  he  could  demand  pay. 

2.  That  before  there  could  be  a  violation  of  the  provision  of  the  statute,  forbid- 
ding the  contribution  of  money  "  for  any  other  purpose,  intended  to  promote 
the  election  of  any  particular  person  or  ticket,"  there  must  be  a  candidate  or 
ticket  before  the  electors,  to  be  voted  for. 

8.  That  the  plaintiff  was  entitled  to  recover  for  any  service  performed  by 
hkn,  for  the  committee,  under  his  contract,  prior  to  the  nomination  of  candi- 
dates, by  the  Republican  party,  in  the  fall  of  1866. 

4.  That  he  was  also  entitled  to  recover  for  such  duties  performed  by  him  after 
the  nomination  of  candidates,  as  were  provided  for  by  the  resolutions  and  not 
forbidden  by  the  statute. 

6.  That  it  was  not  a  violation  of  the  statute  for  the  plaintiff  to  keep  a  record  of 
his  doings  under  his  appointment;  nor  to  make  a  list  of  suitable  men  in 
every  election  district,  to  whom  documents  might  be  sent,  and  with  whom 
the  committee  could  correspond,  who  might  be  relied  on  to  perfect  local  or- 
ganizations. 
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6.  Thit  a  eompliftiice  by  Uie  pldntiff  with  the  reqniremento  of  the  5th  reeolotioii, 
that  he  should  in  eyery  case  endeayor  to  make  the  party  friends,  in  eyery 
election  district,  bear  the  expense  neoeesary  to  carry  the  elections  in  their 
respeetiye  districts,  would  be  a  yiolation  of  the  statute;  inasmuch  as  it  would 
seem  to  contemplate  raising  money  by  bribery  or  other  mdawM  means,  re- 
gardless, altogether,  of4he  yotes  of  the  lawfbl  yotars.  That  it  was  intended, 
by  the  resolution,  to  proyide  for  raising  money  in  the  election  districts,  to 
carry  on  the  election ;  and  eyen  if  that  was  the  intention,  it  was  unlawfuL 

1,  That  the  pUdntiff's  contract  was,  in  terms,  with  the  oouity  committee,  but 
that  only  such  of  the  members  aa  yoted  for  the  reaolutioas  were  liable; 
unless  those  not  yoting  had  authorised  the  others  to  pass  the  resolutions,  and 
agreed  to  be  bound  thereby. 

S,  That  the  termination  of  the  term  of  office  of  the  conunittee  did  not  relleye  them 
from  liability.  That  those  who  made  the  contract  were  bound  to  see  it  per- 
formed; that  the  committee  that  was  appointed  to  succeed  the  defendants 
nerer  assumed  any  obiigation  to  pay  the  plainttif  for  his  seryices,  and  they 
were  not  the  successors  of  the  defendants,  in  that  sense  that  rendered  them 
liable  on  the  contracts  of  their  predecessors. 

9.  That  the  case  should  haye  been  submitted  to  the  Jury. 

ffM,  also,  that  upon  a  second  trial  it  might  be  proper  to  submit  to  the  jury 
•the  question  whether  it  was  not  the  intention  of  the  partiea  to  eyade  the 
statute  by  enabling  the  plaintaif  to  get  pay  for  seryices  that  were  wholly 
illegal  And  that,  should  they  so  find,  it  would  be  for  the  oourt  then  to  de- 
termine what  the  efibct  of  such  a  finding  on  the  plaintiff's  right  to  reouyer 
was ;  that  is  to  say,  whether  the  contract  was  wholly  yoid,  or  only  for  so 
mnch  aa  was  done  in  yidalion  of  the  statute. 

APPEAL  by  the  plaintiff  from  a  judgment  of  non- 
suit.   The  facts  appear  in  the  opinio'^.. 

By  the  Courts  Mullin,  P.  J.  By  section  6,  subdivi- 
sion 6,  of  part  1,  title  7,  chapter  6  of  the  Revised  Stat- 
utes, it  is  made  a  misdemeanor  '^for  any  candidate  for 
any  elective  office,  with  intent  to  promote  his  election, 
or  for  any  other  person  with  intent  to  promote  the  elec- 
tion of  any  such  candidate,  to  contribute  money  for  any 
other  purpose  intended  to  promote  an  election  of  any 
particular  person  or  ticket,  except  for  defraying  the  ex- 
penses of  printing  and  the  circulation  of  votes,  hand- 
bills and  other  papers,  previous  to  such  election,  or  for 
conveying  sick,  poor  or  infirm  electors  to  the  polls." 

The  defendants,  or  some  of  them,  were  appointed  a 
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committee  for  the  county  of  Erie,  by  the  Bepnblican 
convention  held  in  and  for  that  county  in  September, 
1866,  to  attend  to  the  organization  of  that  party,  in  said 
connty.  The  committee  thus  appointed  held  oflBice  for 
a  year,  or  until  the  appointment  of  a  new  committee. 
Soon  after  their '  appointment  some  of  the  committee 
held  a  meeting,  on  the  4th  of  October,  at  which  a  pre* 
amble  and  a  series  of  resolutions  were  adopted.  The 
preamble  and  first  resolution  are  in  these  words : 

"Whereas  the  Erie  county  Republican  committee 
have  resolved  to  employ  an  agent  to  thoroughly  organ- 
ize the  party  in  every  election  district  of  the  county; 
therefore  Resolved,  that  whosoever  may  be  so  employed 
shall  be  required  to  devote  his  time  to  this  service  and 
accompanying  duties,  until  one  week  after  the  state  elec- 
tions of  this  fall  shall  be  finished,  and  for  which  service 
the  county  committee  shall  pay  $1,760,  which  sum  shall 
be  paid  to  such  agent,  as  fast  as  the  same  shall  be  col- 
lected by  the  committee,  who  will  use  all  due  diligence 
in  collecting  the  same,  and  which  sum  of  $1,760  shall 
include  all  and  every  expense  attending  said  organiza- 
tion, including  the  salary  of  the  agent  from  date  to  the 
time  above  designated,  his  traveling  and  board,  and  ne- 
cessary printing  of  statistics,  so  that  for  this  purpose 
the  county  committee  shall  not  be  called  upon  to  make 
any  further  payment.  Said  moneys,  when  collected, 
shall  be  paid  to  said  agent  by  the  treasurer  pro  rcUay  as 
the  time  shall  elapse  and  the  duties  be  done." 

The  next  resolution  prescribed  the  duties  of  said  agent, 
and  is  in  these  words : 

"  Resolved,  that  said  agent  shall  keep  a  record  of  his 
doings  in  the  premises,  and  shall  also  make  a  full  and 
accurate  list  of  suitable  men  in  every  election  district 
in  the  county,  to  whom  documents  may  be  sent,  and 
with  whom  the  county  committee  can  correspond,  and 
who  may  be  relied  on  to  perfect  local  organizations 
and  to  attend  the  i)olls  on  election  day,  and  who  will 
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pledge  themselves  to  see  that  Republican  voters  shall 
perform  their  duties  on  snch  day,  in  such  district,  and 
perform  such  other  duties  as  the  county  committee  shall 
from  time  to  time  designate ;  and  that  all  such  records 
of  doings  and  lists  of  names,  shall  be  kept  in  a  book  or 
books  which  said  agent  shall  procure  at  his  own  expense 
for  the  purpose."  The  rest  of  the  resolution  is  not  im- 
portant. 

By  the  third  resolution  it  was  made  the  duty  of  the 
agent  to  correspond  with  the  secretary  of  the  committee. 

By  the  fifth  resolution  it  was  made  the  duty  of  the 
agent  to  make  the  party  friends  in  every  election  district 
bear  the  expense  necessary  to  carry  on  the  elections  in 
their  respective  districts. 

The  plaintiflf  was  appointed  agent  to  carry  into  effect 
the  object  contemplated  by  these  resolutions,  and  a  copy 
of  them  was  delivered  to  him.  Shortly  after,  he  sent  a 
letter  to  the  committee,  in  which  he  informed  them  that 
he  accepted  the  appointment  **  with  the  express  under- 
standing that  the  compensation  agreed  to  be  paid  me  is 
for  defraying  expenses  for  which  money  is  not  prohib- 
ited by  law  to  be  contributed  and  paid,  and  that  such 
other  duties  and  services  as  I  may  perform  are,  as  they 
have  been  in  the  past,  voluntary  and  gratuitous."  The 
resolution  and  the  letter  of  acceptance  constitute  the 
contract  between  the  parties. 

The  contract  then  is,  that  the  committee  will  pay  to 
the  plaintiff  the  sum  of  $1,760  for  the  performance  of 
such  of  the  duties  specified  in  the  resolutions,  and  of 
such  as  the  committee  should  require  him  from  time  to 
time  to  perform,  until  one  week  after  the  election  soon 
thereafter  to  be  held. 

If  there  are  any  of  the  duties  specified  in  the  resolu- 
tions that  are  not  in  contravention  of  the  statute,  the 
plaintiff  is  entitled  to  recover.  It  is  for  such  duties, 
only,  that  by  the  contract  he  can  demand  pay. 

The  statute  forbids  the  contribution  of  money  "for 
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any  other  purpose  intended  to  promote  the  election  of 
any  particular  person  or  ticket."  Before  there  can  be 
a  violation  of  this  provision,  there  must  be  a  candidate 
or  ticket  before  the  electors,  to  be  voted  for.  If  this  is 
not  the  proper  construction  of  the  statute,  then  all 
moneys  paid  by  delegates  to  the  convention  for  nomi- 
nating candidates,  for  traveling  expenses,  and  for  hotel 
bills  are  prohibited,  and  the  persons  paying  them  are 
liable  to  fine  or  imprisonment  for  making  such  payment. 
The  views  of  Brown,  J.,  in  Hurley  v.  Yan  Wagner^  (28 
Barb,  109,)  as  to  the  construction  of  this  statute,  are  in 
my  opinion  entirely  correct. 

It  follows  that  the  plaintiflf  was  entitled  to  recover  for 
any  service  performed  by  him,  for  the  committee,  under 
his  contract,  prior  to  the  nomination  of  candidates  by 
the  Kepublican  party  in  the  fall  of  1866. 

He  was  also  entitled  to  pay  for  such  duties  as  he  per- 
formed after  the  nomination  of  candidates  as  were  pro- 
vided for  by  the  resolutions  and  not  forbidden  by  the 
statute. 

It  was  not  a  violation  of  the  statute  for  the  plaintiff 
to  keep  a  record  of  his  doings  under  his  appointment ; 
nor  to  make  a  list  of  suitable  men  in  every  election  dis- 
trict to  whom  documents  might  be  sent,  and  with  whom 
the  committee  could  correspond,  who  might  be  relied  on 
to  ;)erfect  local  organizations. 

The  performance  of  the  duties  could  not  have  any 
tendency  to  improperly  influence  voters  to  attend  or 
stay  away  from  the  election,  nor  in  the  selection  of  the 
candidate  for  whom,  or  ticket  for  which,  they  should 
vote.  On  the  contrary,  it  was  a  proper  method  of  arriv- 
ing at  the  names  of  persons  to  whom  the  statute  permits 
"hand-bills  and  other  papers"  to  be  sent  previous  "to 
any  such  election." 

Compliance  by  the  plaintiff  with  the  requirements  of 
the  6th  resolution,  that  he  should,  in  ev6ry  case,  en- 
deavor to  make  the  party  friends  in  every  election  dis- 
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trict  bear  the  expense  necessary  to  carry  the  elections 
in  their  respective  districts,  would  be  a  violation  of  the 
statute.  If  it  expresses  truly  the  intention  of  those 
who  adopted  it,  it  would  seem  to  contemplate  raising 
money  to  carry  the  election  by  bribery  or  other  unlaw- 
ful means,  re^udless  altogether  of  the  votes  of  the  law- 
ful voters. 

It  matters  very  little  when  an  attempt  was  made  to 
raise  money  to  accomplish  such  a  purpose ;  it  would  be 
illegal  and  corrupt  The  resolution,  I  have  no  doubt, 
was  intended  to  provide  for  raising  money  in  the  elec- 
tion districts  to  carry  on  the  election.  But  even  if  that 
was  the  intention  it  was  unlawful. 

What  other  duties  were  imposed  upon  him  we  do  not 
know,  except  so  &r  as  is  shown  by  the  pladntifTs  report 
of  his  proceedings  to  the  committee.  It  is  not  pre- 
tended that  he  neglected  to  perform  any  duty  assigned 
him ;  nor  but  that  he  earned  the  money  agreed  to  be 
jmid  him. 

On  the  next  trial  of  this  cause  it  may  be  proper  to 
submit  the  question  to  the  jury  whether  it  was  not  the 
intention  of  the  parties  to  evade  the  statute  by  enabling 
the  plaintiff  to  get  pay  for  services  that  were  wholly 
illegal.  Should  they  so  find,  it  will  be  for  the  court 
then  to  determine  what  the  effect  of  such  a  finding  on 
the  plaintiff's  right  to  recover  is ;  that  is  to  say,  whether 
the  contract  is  wholly  void,  or  only  for  so  much  as  was 
done  in  violation  of  the  statute. 

The  plaintiff's  contract  is  in  terms  with  the  county 
committee,  but  only  such  of  the  members  as  voted  for 
the  resolutions  under  which  the  plaintiff  was  employed 
are  liable ;  unless  those  not  voting  had  authorized  the 
others  to  pass  the  resolutions,  and  agreed  to  be  bound 
thereby.  A  part  of  the  members  of  a  voluntary  organi- 
zation cannot  bind  the  others  without  their  consent 
before  the  act  which  it  is  claimed  binds  them  is  done, 
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or  they,  with  fall  knowledge  of  the  facts,  ratify  and 
adopt  it. 

There  are  cases,  doubtless,  in  which  the  act  done  is  so 
clearly  in  furtherance  of  the  objects  for  which  the  asso- 
ciation was  organized  that  all  will  be  presumptively 
bound  by  it.  When  such  is  not  the  case,  consent  or 
ratification  must  be  proved.  The  termination  of  the 
term  of  ofBce  of  the  committee  did  not  relieve  them  from 
liability.  Those  who  made  the  contract  were  bound  to 
see  it  performed.  The  committee  that  was  appointed 
to  succeed  the  defendants  never  assumed  any  obligation 
to  x^y  the  plaintiff  for  his  services,  and  they  were  not 
the  successors  of  the  defendants,  in  that  sense  that  ren- 
dered them  liable  on  the  contracts  of  their  predecessors. 
{Flemyng  v.  Hedbor^  2  Mees.  &  WeUh.  172.  JReyneU  v. 
Lewis  J  16  id.  619.) 

The  case  should  have  been  submitted  to  the  Jury. 

A  new  trial  is  granted,  with  costs  to  abide  event. 

New  trial  granted. 

[PointTH  DsPAKTMEiiT,  QnnDLAL  TntM,  at  Ba£Ealo,  January  %  1878.    MMn, 
TtJeoU  and  iS:  D.  Siniih,  Jaaticea.] 


Bardwsll  vs.  Roberts. 

The  plaintiff  having  become  surety  for  B.  npon  a  note  for  $190,  given  for  the 
parehaee  priee  of  a  yoke  of  cattle,  it  was,  at  the  time,  verbally  agreed  be- 
tween B.  and  the  plaintiff  that  the  cattle  should  be  considered  the  property 
of  the  phdntiff  untU  B.  ahonld  pay  the  note ;  and  they  were  delivered  into  the 
possession  of  the  plaintiff.  Before  the  note  was  paid,  B.,  without  the  plain- 
tiff's knowledge,  took  possession  of  the  cattle  and  sold  them  to  the  defendant. 
Held  that  the  delivery  of  the  cattle  to  B.,  at  the  time  of  making  the  agree- 
ment, rendered  such  agreement  valid,  under  the  statute  of  frauds,  as  a  verbal 

*    chattel  mortgage. 

On  the  trial,  the  phuntiff  gave  evidence  tending  to  show  that  when  the  defen- 
dant purchased  he  knew  of  the  arrangement  between  the  plaintiff  and  B., 
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that  the  cattle  should  be  the  property  of  the  plaintiff  until  the  note  was  psidL 
Held  that  the  question  should  have  been  submitted  to  the  jury. 
A  verbal  chattel  mortgage,  accompanied  by  delivery  of  property,  is  valid. 

IN  the  summer  or  autumn  of  1870  the  plaintiff  entered 
into  a  contract  with  George  G.  Baker,  to  skid  and 
draw  to  the  plaintiff's  saw-mill,  in  Hemsen,  Oneida 
county,  a  quantity  of  saw  logs.  Baker  wanted  a  yoke 
of  cattle  to  enable  him  to  perform  his  contract  One 
Hughes  had  a  pair  that  would  answer  Baker^s  purpose, 
that  he  offered  to  sell  to  Baker  for  $190,  but  declined  to 
take  Baker^  s  note  therefor.  Baker  then  applied  to  the 
plaintiff  to  aid  him  in  purchasing  the  cattle,  by  joining 
with  him  in  a  note  for  the  price. 

The  plaintiff  says  that  he  went  with  Baker  to  see  the 
cattle,  but  refused  to.  become  liable  for  the  pric^  without 
security,  and  that  it  was  agreed  between  them  that  if 
the  plaintiff  would  join  in  the  note,  the  cattle  should  be 
called  his,  and  should  be  his,  until  the  note  was  paid ; 
and  that  under  this  arrangement  he  signed  the  note,  and 
that  the  cattle  were  driven  to  his  house  and  put  in  his 
lot.  They  were  subsequently  taken  away  by  Baker  and 
sold  to  the  defendant.  They  were  taken  in  the  morning. 
The  plaintiff  missed  them  in  the  evening  of  the  same 
day,  and  followed  them  the  next  day,  and  found  them 
at  the  defendant's.  He  demanded  them  of  Roberts,  who 
refused  to  deliver  them.  Evidence  was  also  given,  on 
the  part  of  the  plaintiff,  tending  to  show  that  when 
Roberts  purchased  he  knew  of  the  arrangement  between 
the  plaintiff  and  Baker,  that  the  cattle  should  be  the 
plaintiff' s  until  the  note  was  paid.  Baker  and  others 
were  sworn  on  the  part  of  the  defendant,  and  gave  evi- 
dence tending  to  prove  that  no  agreement  was  made 
that  the  cattle  should  be  and  remain  the  plaintiff's  until 
the  note  was  paid. 

The  action  was  brought  before  a  justice  of  the  peace* 
of  Oneida  county,  to  recover  the  value  of  the  cattle. 
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Judgment  was  rendered  for  the  plaintiff  by  the  justice, 
and  the  defendant  appealed  to  the  county  court. 

The  cause  was  again  tried  in  that  court,  and  without 
hearing  all  the  evidence  on  the  part  of  the  defence,  the 
court  instructed  the  jury  to  render  a  verdict  for  the  de- 
fendant ;  to  which  instruction  the  plaintiff"  s  counsel  ex- 
cepted, and  asked  that  the  question  of  fact  in  the  case 
be  submitted  to  the  jury.  The  court  refused  to  submit 
any  of  the  questions  of  fact  to  the  jury,  and  the  plain- 
tiff' s  counsel  excepted. 

The  plaintiff  moved  for  a  new  trial,  and  the  motion 
was  denied.  Judgment  was  entered  on  the  verdict,  and 
from  it  the  plaintiff  appealed. 

John  D.  Kernan^  for  the  appellant,  cited  TJiompson 
V.  BlaTichard,  (4  N.  T.  303,  307,  308 ;)  Wilson  v.  Little, 
(2  id.  443 ;)  Bank  of  Rochester  v.  Jones,  (4  id.  606,  607; ) 
Crontra,  Powers  v.  Freeman,  (2  Lans.  131 ;  2Ji.S.,  JSdm. 
ed.,  140,  <6a;)  Shindler  v.  Houston,  (1  N.  Y.  261 ;  1 
Wait,  138 ;)  BdUes  v.  Ripp,  (3  Keyes,  210 ;  2  Sweeney, 
64,  218 ;)  Butter  v.  MiOer,  (1  N.  T.  497.) 

J.  T.  Spriggs,  for  the  respondent,  cited  Battard  v. 
Burgetb,  (40  N.  Y.  314,  and  cases  dted;)  1  LangdeUPs 
Select  Cases  on  Sales,  730,  and  cases  cited;  Potts  v. 
Congdon^  (2  If.  Y.  362;)  Van  Borne  v.  Ever  son,  (13 
Barh.  626;)  Ramsay  v.  Lewis,)  90  id.  403;)  Reed  v. 
Sands,  (37  id.  186 ;)  Hayrves  v.  Ward,  (4  John.  Ch.  123 ;) 
State  BavJc  v.  Fletcher,  (5  Wend.  86 ;)  Vartie  v.  Under- 
wood, (18  Barb.  661 ;)  Bdson  v.  DiUaye,  (17  N.  Y.  158.) 

By  the  Court,  Mullin,  P.  J.  Were  it  not  for  the 
statute  of  frauds,  all  verbal  sales  of  goods  and  chattels 
would  be  valid.  That  statute  declares  all  sales  of  goods, 
&c. ,  for  the  price  of  $60  or  upwards  void  unless  a  mem- 
orandum of  the  sale,  in  writing,  is  made  and  signed  by 
the  parties,  or  the  property,  or  some  part  of  it,  be  ac- 
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cepted  by  the  buyer,  or  he  pay  part  of  the  purchase 
money.    (2  Stat  at  Large^  140,  §  8.) 

If  a  sale  is  valid  when  there  is  a  delivery  of  part  of 
the  property,  it  is  *not  perceived  why  there  may  not  be 
a  verbal  mortgage,  when  the  property  is  delivered  to  the 
mortgagee.  It  has  been  held  that  such  mortgages  are 
valid.  In  Ackley  v.  Finchy  (7  Cowen^  290,)  there  was 
an  agreement,  between  Ackley  and  Finch,  that  Finch 
should  assign  to  Ackley  a  judgment  bond  against  one 
Smith,  and  deliver  to  him  a  chaise  and  harness  as  his 
property,  absolutely,  and  allow  a  debt  Ackley  had 
against  Finch,  and  that  he  (Ackley)  would  advance  $120 
to  discharge  a  levy  on  Finch's  property.  This  agree- 
ment was  carried  into  effect.  Ackley  then  said  to  Finch, 
'^If  you  will  pay  me  the  amount  I  have  paid,  and  my 
debt  amounting  to  $206,  with  interest,  on  or  before  the 
Ist  March  next,  I  will  receive  it  and  redeliver  you  the 
property."  This  was  held  a  valid  mortgage.  [Bank of 
Rochester  v.  Jones^  4  Corns.  506.  Ferguson  v.  The  Un- 
ion Furnace  Co.y  9  Wend.  345.) 

The  plaintiflf  gave  evidence  tending  to  prove  the  agree- 
ment that  the  plaintiff  should  take  into  his  possession 
and  keep  the  cattle  until  the  note  was  paid.  This  was  a 
valid  mortgage,  within  the  cases  cited.  Indeed  those 
cases  are  on  all- fours  with  this. 

The  defendant  having  denied  that  there  was  an  agree- 
ment that  the  cattle  should  be  the  plaintiff's  until  the 
note  was  paid,  it  was  the  duty  of  the  court  to  submit 
that  question  to  the  jury ;  refusing  to  do  that,  the  plain- 
tiff has  the  right  to  insist  that  the  jury  would  have  found 
there  was  such  an  agreement;  and  we  must  assume, 
for  the  purposes  of  the  case,  there  would  have  been  such 
a  finding. 

If  the  transaction  was  not  a  mortgage,  it  was  a  pledge, 
and  the  plaintiff  having  kept  possession  of  the  oxen,  he 
was  entitled  to  recover. 

The  plaintiff  says  that  the  cattle  were  to  be  his,  and 
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they  were  driven  to  his  lot,  and  there  is  not  a  word  of 
evidence  that  they  ever  passed  out  of  his  possession, 
until  they  were  wrongfully  taken  by  Baker  and  sold  to 
the  defendant. 

But  if  Baker  did  have  the  use  of  the  oxen,  it  would 
not  render  void  the  plaintiflTs  title,  within  the  cases  cited 
from  the  9th  WendeU,  (supra.) 

The  plaintiff  gave  evidence  tending  to  prove  that  the 
defendant  was  informed,  before  his  purchase,  of  the 
plaintiff's  interest  in  the  property :  he  was  not  therefore 
a  bona  fide  holder.  This  question  should  also  have  been 
submitted  to  the  jury. 

The  judgment  must  be  reversed  and  a  new  trial  or- 
dered, costs  to  abide  the  event. 

New  trial  granted. 

[Fourth  Dkpartioent,  Genkral  Term,  at  Boffalo,  Jannary  7,  1878.    Mvl" 
Un,  Taleott  and  JS.  2).  Smitk,  Justices.] 
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Truman  Armstrong  vs.  Thk  New  York  Central  and 
Hudson  River  Railroad  Company. 

A  railroad  company  cannot  be  said  to  be  wholly  free  frtnn  negligence  wben  it 
calls  npon  passengers  to  disembark,  for  the  purpose  of  going  to  its  passenger 
depot,  without  any  warning  or  information  that  a  train  is  about  to  cross  the 
path,  and  immediately,  and  before  a  passenger  has  time  to  get  beyond  the 
path  of  the  expected  train,  allows  the  locomotiye,  mlently,  and  without  ring- 
ing the  bell,  or  giving  any  alarm,  to  rush  upon  and  crush  him. 

^dd  that  under  such  circnmBtances,  it  was  the  duty  of  the  conductor  of  the 
train  upon  which  the  plaintiff  was  a  passenger,  and  who  directed  the  latter 
to  leave  the  train,  knowing  that  he  would  naturally  look  and  go  towards  the 
passenger  depot,  in  a  direction  that  would  bring  his  back  towards  the  train 

*  approaching,  to  warn  him  of  the  danger,  if  not  to  see  that  he  escaped  it.  Or, 
that  it  was  the  duty  of  the  conductor  of  the  approaching  train  to  stop  his 
train  before  crossing  the  path  which  led  from  any  of  the  passenger  cars  of 
the  other  trtun,  towards  the  depot,  until  he  had  ascertained  that  sll  passen- 
gers who  desired  to  stop  at  that  depot  had  passed  over  the  track. 

Held,  alwy  that  the  questions  of  negligence  on  the  part  of  the  defendant,  and 
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contrlbotory  negligence  on  the  part  of  the  plaintiff,  were  properly  left  to 
the  Jury. 

The  Judge  was  requested  to  charge  the  Jury  that  "  if  the  plaintiff  got  off  the 
trun  npon  which  he  was  a  passenger,  before  it  came  to  a  stop,  and  if  by  re- 
maining on  the  train  till  it  had  stopi^,  he  would  not  have  sustained  the  in- 
Jury,  then  he  was  guilty  of  negligence  which  contributed  to  the  injury,  and 
cannot  recover.**    Hdi  that  this  request  was  properly  refoaed. 

A  judge  is  not  bound  to  charge  in  language  selected  by  the  counsel,  however 
appropriate  it  may  be.  If,  on  the  whole,  the  jury  has  not  been  misled,  bat 
has  been  fSairly  instructed  in  language  embracing  all  the  material  questions, 
it  is  sufficient.    Per  Taloott,  J. 

APPEAL  from  a  judgment  for  the  plaintiff  npon  a 
verdict  at  the  Wayne  county  circuit,  and  from  an 
order  denying  a  new  trial  on  the  minutes. 

Edward  Harris^  for  the  appellants. 

8.  B.  Mclntyrey  for  the  respondent. 

0 

By  the  Courts  Talcott,  J.  This  action  is  brought 
for  running  over  the  plaintiff  by  one  of  the  defendants' 
locomotives  through  the  alleged  negligence  of  the  ser- 
vants of  the  defendants.  The  facts  are  substantially  as 
follows :  The  plaintiff  had  resided  at  Macedon,  Wayne 
county,  but  contemplated  removing  to  Palmyra.  He 
had  been  on  a  visit  to  Dutchess  county.  On  his  return 
to  Wayne  county  he  arrived  at  Albany  in  the  night 
time,  and  desiring  to  go  to  Palmyra,  he  purchased  a 
ticket  for  that  place  of  the  defendants'  ticket  agent  at 
Albany,  and  got  upon  the  train  which  the  ticket  agent 
informed  him  was  the  train  for  him  to  take.  It  would 
seem  that  the  train  upon  which  the  plaintiff  was  in- 
structed to  and  did  embark  did  not  stop  at  Palmyra ; 
at  all  events  when  the  train  had  arrived  near  Newark,- 
in  Wayne  county,  the  conductor  informed  the  plaintiff 
that  the  train  did  not  stop  at  Palmyra,  and  that  he,  the 
plaintiff,  must  get  off  at  Newark.  At  Newark  the  pas- 
senger station  of  the  defendants  is  on  the  southerly  side 
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of  the  double  track.  The  train  in  which  the  plaintiff 
was,  was  running  upon  the  northerly  track.  On  arriv- 
ing at  Newark  the  car  in  which  the  plaintiff  was,  having 
passed  a  short  distance  westerly  and  beyond  the  passen- 
ger depot,  the  conductor  said  to  the  plaintiff  this  is 
Newark,  you  must  get  off  here,  and  immediately  pre- 
ceded the  plaintiff,  who  followed  him  withm  a  distance 
of  about  three  feet,  and  both  there  got  off  the  cars,  the 
conductor  going  down  towards  the  rear  of  the  train  and 
the  plaintiff  starting  in  a  south-easterly  direction  diag- 
onally across  the  southerly  track  towards,  and  for  the 
purpose  of  going  to,  the  building  of  the  defendants 
used  for  the  reception  of  passengers.  By  the  defen- 
dants' time  tables  there  were  due  at  the  Newark  station, 
at  the  time  when  the  accident  occurred,  (which  was  on 
the  morning  of  the  13th  of  May,  between?  and  8  o'clock,) 
two  passenger  trains  from  opposite  directions,  two  min- 
utes apart.  The  train  from  the  west  was  due  two  min- 
utes ahead  of  the  train  upon  which  the  plaintiff  was  a 
passenger.  On  the  morning  of  the  accident  the  train  on 
which  the  plaintiff  was,  arrived  at  Newark  a  little  in  ad- 
vance of  its  time,  while  the  other  train,  from  the  west, 
running  on  the  southerly  track,  was  a  little  behind  its 
due  time.  The  track  is  straight  and  clear  for  about  a 
mile  east  and  west  of  the  Newark  station,  and  the  con- 
ductors of  the  two  trains  each  saw  the  other  train,  and 
knew  the  time  each  was  due.  While  he  was  upon  the 
southerly  track,  going  in  a  south-easterly  direction,  the 
train  from  the  west,  without  ringing  the  bell  or  other- 
wise giving  any  alarm,  silently  crept  upon  the  plaintiff, 
threw  him  down  and  dragged  him  partly  under  and 
partly  upon  the  cow-catcher  for  a  distance  of  some 
twenty  feet  or  more,  breaking  his  thigh  and  doing  him 
other  serious  injuries.  The  plaintiff  did  not  discover 
the  train  approaching  from  the  west  until  the  instant  it 
was  upon  him,  when  too  late  to  retreat  or  to  escape  by 
going  forward.     And  his  attention  was  then  called  to  it 
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by  the  conductor  and  i)erhaps  others  hallooing  to  him 
''  lookoat"  The  plaintiff  was  a  man  of  about  60  years 
of  age  and  somewhat  infirm,  and  having  traveled  all 
night  was  asleep,  or  in  a  drowsy  state,  as  was  noticed 
by  the  conductor,  when  notified  to  leave  the  train.  He 
had  no  acquaintance  with  the  trains,  or  with  the  New- 
ark station,*  except  such  as  was  derived  from  his  having 
traveled  from  Macedon  to  Dutchess  county  six  or  seven 
times  in  as  many  years.  Such  are  the  facts  which  must 
be  considered  to  have  been  established  by  the  verdict  of 
the  jury,  which  was  in  favor  of  the  plaintiff  for  the  sum 
of  $3,600.  The  appellants'  counsel  claims  that  the 
plaintiff  should  have  been  nonsuited,  upon  the  ground 
that  there  was  no  evidence  of  negligence  on  the  part  of 
the  defendants,  and  that  the  plaintiff  himself  was  guilty 
of  contributory  negligence.  We  think  on  the  other 
hand  that  the  evidence  on  these  questions  was  properly 
left  to  the  jury. 

It  cannot  be  that  a  railroad  compaqy  can  be  said  to 
be  wholly  free  from  negligence  when  it  calls  upon  pas- 
sengers to  disembark  for  the  purpose  of  going  to  its 
passenger  depot,  and  without  any  warning  or  informa- 
tion that  a  train  is  about  to  cross  the  path,  immediately 
and,  before  the  passenger  has  time  to  get  beyond  the 
path  of  the  expected  train,  silently  rush  upon  and  crush 
him.  Under  the  circumstances  of  this  case  we  think  it 
was  clearly  the  duty,  as  a  matter  of  ordinary  prudence 
and  humanity,  for  the  conductor  of  the  train  upon 
which  the  plaintiff  was  a  passenger,  and  who  directed 
the  plaintiff  to  leave  the  train,  and  who  knew  that  he 
would  naturally  look  and  go  towards  the  passenger 
depot  in  a  direction  that  would  bring  his  back  towards 
the  train  approaching  from  the  west,  to  warn  him  of  the 
danger,  if  not  to  see  that  he  escaped  it.  Or,  it  was  the 
duty  of  the  conductor  of  the  train  approaching  from  the 
west  to  stop  his  train  before  crossing  the  path  which  led 
from  any  of*  the  passenger  cars  of  the  other  train  to- 
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wards  the  depot,  till  he  had  ascertained  that  all  passen- 
gers desiring  to  stop  at  that  depot  had  passed  safely 
over  the  southerly  track. 

As  to  the  contributory  negligence,  the  api)ellants' 
counsel  relies  chiefly  upon  the  case  of  Oonzalea  v.  The 
N,  T.  andlTarlefn  M.  JS.  Co.,  (38  J!f.  T.  440.)  An  extract 
from  the  opinion  concurred  in  by  the  court  in  that  case 
will  show  that  the  facts  upon  which  the  court  there  re- 
lied to  establish  the  negligence  of  the  deceased,  were 
wholly  different  from  those  which  are  presented  in  this 
case.  D wight,  J.,  in  the  oidy  opinion  delivered  in  the 
case  of  ChmzaleSj  says:  ^^the  deceased  was  frequently 
a  passenger  by  the  train  from  which  he  alighted  at  the 
same  moment,  and  lived  in  sight  of  the  crossing.  He 
must  have  known  that  the  express  train  was  due  at  that 
point,  within  one  minute,  and,  allowing  for  a  very  slight 
delay  on  the  part  of  the  accommodation  train,  that  the 
express  train  was  liable  to  pass  at  the  same  moment. 
*  *  *  It  cannot  be  said  that  he  was  required  to  alight 
at  the  point  where  he  did,  and  between  the  two  tracks ; 
so  far  from  this,  it  seems  to  me  proof  of  additional  n^- 
ligence  on  his  part  that  he  did  so.  It  is  very  doubtful 
whether  the  train  by  which  he  was  a  passenger  had 
stopped  at  all  when  he  got  off,  and  if  it  had  it  is  certain 
that  its  stop  was  only  momentary,  and  not  for  the  pur- 
pose of  discharging  its  passengers.  It  had  not  reached 
its  stopping  place,  and  when  the  deceased  fell  it  was 
moving  on  toward  the  platform  where  it  usually  dis- 
charges its  passengers.  It  is  true  the  station  house  was 
on  the  west  side  of  the  track,  but  there  was  a  platform 
for  the  up  trains  on  the  east  side.  And  the  deceased 
was  not  going  to  the  station  house,  but  to  his  own  house 
by  a  shorter  route." 

We  think  the  charge  was  correct,  and  as  favorable  to 
the  defendant  as  required  by  the  law  and  by  the  evi- 
dence. As  usual  in  such  cases,  the  counsel  for  the 
defendant  presented  to  the  court  numerous  abstract 
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propositions  with  a  request  that  the  court  should  in- 
struct the  jury  in  accordance  therewith.  Most  of  them 
were  agreed  to  by  the  court.  And  we  discover  no  error 
in  the  refusal  to  charge  in  accordance  with  those  which 
were  refused.  A  request,  which  was  declined  by  the 
court,  and  which  is  particularly  inBisted  upon  by  the 
defendants'  counsel,  was  as  follows:  ^'Also  that  if 
the  plaintiff  got  off  the  train  upon  which  he  was  a  pas- 
senger, before  it  come  to  a  stop,  and  if,  by  remaining  on 
the  train  till  it  had  stopped,  he  would  not  have  sustained 
the  injury,  then  he  was  guilty  of  negligence  which  con- 
tributed to  the  injury,  and  cannot  recover."  Some 
slight  evidence  had  been  given  tending  to  render  it 
doubtful  whether  the  car  had  come  to  a  full  stop  when 
the  plaintiff  got  off.  The  conductor  of  the  train,  how- 
ever, testified  that  when  he  got  off,  the  car  had  stopped, 
and  it  was  undisputed  that  the  plaintiff  followed  the 
conductor  within  about  three  feet.  Besides  this,  the 
direction  of  the  conductor  to  the  plaintiff  to  get  off,  and 
his  preceding  the  plaintiff,  who  he  knew  was  closely 
following  him  in  pursuance  of  his  direction,  without  any 
notice  or  warning,  or  attempt  to  check  the  plaintiff,  ren- 
dered the  question  of  negligence  of  the  plaintiff  arising 
from  the  doubt  as  to  whether  the  car  had  come  to  a  full 
stop,  one  proper  to  be  determined  by  the  jury.  More- 
over it  certainly  does  not  appear,  as  a  question  of  law, 
that  whether  the  cars  had  come  to  a  full  stop  or  only 
slowed  so  as  to  allow  of  the  passengers  alighting  with 
safety  under  ordinary  circumstances,  would  have  pro- 
duced any  difference  in  the  result.  Taking  the  whole 
charge  together^  including  the  requests  of  the  defen- 
dants' counsel,  which  were  acceded  to  by  the  court,  we 
see  nothing  in  either  the  charge  or  refusals  of  which  the 
defendants  can  complain.  The  court  id  not  bound  to 
charge  in  language  selected  by  the  counsel,  however  ap- 
propriate it  may  be.     If  on  the  whole  the  jury  Jias  not 
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been  misled,  but  has  been  fairly  instructed  in  language 
embracing  all  the  material  questions,  it  is  sufficient. 

The  judgment  and  order  appealed  from  must  be  af- 
firmed, (a) 

[Fourth  DxPAETMXirT,  Gemskal  Txbm,  at  Bafiifdo,  January  *I,  1678.    MuUin 
and  TaltoU,  Jasticea.] 

(a)  Affirmed  by  Court  of  Appeals,  on  above  opinionl    Bee  68  N,  T.  628. 


Joseph  Hetzell  vs.  Ozmi  M.  Easterly. 

A  testatrix  died  seised  of  two  parcels  of  land.  By  her  will  she  devised  a  life 
estate  in  one  parcel  to  her  hosband,  remainder  to  her  two  daughters.  The 
other  parcel  she  devised  to  her  hnsband  and  two  daughters,  in  eqoal  shares. 
The  hnsband  was  appointed  executor,  and  empowered  and  directed  to  sell  the 
two  parcels  and  invest,  and  at  a  certain  time  divide,  the  principal  of  the  pro- 
ceeds in  pursuance  of  the  wilL  The  husband  caused  the  parcels  of  land  to 
be  divided  into  dty  lots.  Subsequently,  he  conveyed  his  life  interest  in  a 
lot  and  other  land  in  the  first  parcel  to  the  plaintiff,  and  soon  after,  under  the 
power  in  the  will,  conveyed  to  Mm  the  fee  in  the  same  lot  and  also  in  other 
lots,  in  both  parcels.  The  husband  was  superseded,  as  executor,  by  order  of 
the  snrrogate ;  after  which,  one  of  the  daughters  conveyed  her  interest  in 
certain  lots  in  both  parcels  (including  those  conveyed  to  the  plaiatiff)  to 
others,  by  whom  it  was  transferred  to  the  defendant.'  A  judgment  was  ob- 
tained against  the  husband,  subsequent  to  the  execution  and  recording  of  the 
first  deed  to  the  plaintiff,  and  his  life  estate  in  certain  lots  in  the  first  parcel, 
and  his  Interest  in  certain  lots  in  the  second  parcel  (including  in  each  parcel 
the  lots  conveyed  to  the  plaintiff)  sold  upon  execution,  the  defendant  receiv- 
ing the  sheriff's  deed.  At  the  time  of  commencing  this  action,  the  defendant 
was  in  possession  of  certain  lots  in  both  parcels  (including  a  part  of  those 
deeded  to  the  plidntiff)  under  a  lease  for  years,  previously  made  by  the 
executor.  The  husband,  after  having  been  superseded  as  executor,  received 
letters  of  administration  with  the  will  annexed,  and  conveyed  to  the  plaintiff 
a  part  of  the  trust  property,  including  the  lots  conveyed  by  the  second  deed. 

Held  1.  That  the  defendant  got  no  title  to  the  land  conveyed  by  the  first  deed 
to  the  plaintiff;  the  judgment  never  having  become  a  lien  thereon. 

2.  That  the  judgment  became  a  lien  on  the  husband's  life  estate  in  the  lands  in 
the  first  parcel,  and  on  his  undivided  interest  in  those  in  the  second,  unless 
they  had  been  conveyed  to  the  plaintiff  prior  to  the  docketing  of  the  judg- 
ment. 

8.  That  the  superseding  of  the  letters  testamentary  did  not  disqualify  the  has- 
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bond  from  o«rrymg  ottt  the  power  eontuned  in  the  wiD.    The  letters  teata 

mentery  gare  him  no  power 'over  the  reel  ectote.    That  power  he  got  from 

thewilL 
4.  That  although  the  power  to  sell  was  given  to  the  executor,  yet  he  was  in 

fiujt  a  truBtee,  and  accountable  as  such,  in  equity. 
0.  That  the  power  of  the  executor  to  sell  oontinoed  until  all  the  land  was  aold ; 

notwithstanding  the  tiiUe  was,  by  the  will,  conveyed  to  the  deviseea. 
6.  That  the  executor  having  no  power^  under  the  will,  to  lease  the  lands  of  hia 

testatrix,  the  defendant  acquired  no  interest  in  the  lands,  as  lessee,  so  as  to 

prevent  him  from  holding  adversely  as  to  the  interest  of  the  daughters. 
MarHn  v.  MarHn  (48  Barb.  172)  overruled. 


CONTROVERSY  submitted  without  action,  under 
section  372  of  the  Code. 

Louisa  Easterly  was  owner  of  two  lots  of  land  in  the 
city  of  Auburn,  one  known  as  the  homestead  lot,  the 
other  as  the  Denis  lot,  containing  in  all  some  seven 
acres  of  land.  She  died  in  April,  1866,  leaving  a  last 
will  and  a  codicil  thereto,  which  were  duly  proved  be- 
fore the  surrogate  of  Cayuga  county. 

By  the  will  she  devised  to  her  husband  a  life  estate 
in  the  homestead  lot,  and  the  fee  of  the  land  subject  to 
such  life  estate,  to  her  two  daughters,  in  equal  parts. 
The  testatrix  intending  the  premises  should  be  occupied 
by  the  father  and  daughters  as  a  home,  and  to  be 
alienated  only  after  the  daughters  should  come  of  age. 

She  gave  the  Denis  place  in  equal  parts  to  her  hus- 
band and  her  two  daughters.  She  appointed  her  hus- 
band executor  of  her  will  and  guardian  of  her  children, 
and  authorized  him,  after' her  decease,  to  sell  and  con- 
vey, both  as  owner  and  executor,  by  deed,  the  whole  or 
any  part  of  the  Denis  lot,  and  to  give  a  good,  sufficient 
title  thereto,  and  to  invest  the  proceeds  of  the  shares  of 
the  daughters  in  good  securities,  and  keep  the  same  in- 
vested until  they  should  severally  attain  the  age  of 
twenty-five  years,  at  which  time  their  shares  of  said 
premises,  with  the  accrued  interest,  should  be  paid  to 
them. 

By  the  codicil,  the  testatrix  authorized  her  said  exepu- 
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tor  to  sell  and  convey  after  her  decease,  either  or  both 
of  the  two  pieces  of  land  above  mentioned,  and  his  con- 
veyance should  be  sufficient  to  convey  a  good  title,  and 
to  invest  the  proceeda  in  any  way  that  he  might  deem 
advantageous  to  the  interests  of  the  children  and  himself. 

The  husband  took  upon  himself  the  duties  of  the  said 
trust.  In  order  to  obtain  the  best  price  for  said  land,  he 
laid  out  a  street  upon  it  called  Easterly  Avenue,  and 
divided  the  said  lands  into  lots.  The  homestead  lot  was 
subdivided  into  lots  numbered  1,  2,  3,  4^  5,  6,  7,  8,  22, 
23,  24,  and  parts  19,  20  and  21,  and  a  strip  lying  south 
of  No.  8,  which  is  not  numbered.  The  Benis  lot  was 
subdivided  into  lots  numbered  9,  10,  11,  12,  13,  14,  16, 
16,  17,  18,  and  parts  of  lots  19,  20  and  21. 

Prior  to  August  2,  1869,  said  executor  had  conveyed, 
pursuant  to  the  power  contained  in  said  will,  lots  Nos.  1, 
2,  3,  4,  5  and  23,  parts  of  the  homestead  lot,  and  Nos.  9, 
14  and  19  of  the  Benis  lot,  and  for  which  he  received 
about  $15,000,  and  invested  the  same  as  required  by 
said  will. 

February  10, 1869,  the  executor  conveyed  to  the  plain- 
tiff his  life  estate  in  lot  No.  8,  and  in  the  land  lying  be- 
tween it  and  the  north  line  of  the  Benis  lot ;  and  on  the 
30th  May  he  conveyed  to  the  plaintiff,  as  executor,  the 
fee  in  lot  No.  8,  and  also  in  lots  Nos.  20,  22  and  24  of  the 
homestead  lot,  and  in  lots  Nos.  12,  13,  18  and  part  of 
•  20  from  the  Benis  land.  In  August,  1869,  after  both 
the  daughters  became  of  age;  and  after  one  of  them  had 
married,  an  application  was  made  on  their  behalf  to  the 
surrogate  of  Cayuga  county,  to  supersede  the  letters 
testamentary  issued  to  said  executor,  on  the  ground  he 
had  removed  from  the  state.  A  citation  was  duly  issued,, 
and  such  proceedings  thereupon  had,  that  an  order  was 
made  by  said  surrogate  requiring  the  executor  to  file  a 
bond  with  sureties  within  five  days,  in  the  penalty  of 
$75,000,  and  if  he  failed  to  comply,  that  his  letters  testa- 
mentary be  superseded.     It  was  alleged  in  the  petition 


446        GASES  IN  THE  SUPREME  OOURT. 

Hetidl  V.  Easfeerly. 

that  the  executor  had  received  in  cash  or  bonds  and 
mortgages  on  the  sale  of  said  lands  exceeding  $15,000, 
and  the  lands  unsold  were  worth  $40,000,  and  the  whole 
estate  going  into  his  hands  exceeded  $50,000  in  value. 
The  executor  did  not  give  the  bond  as  required,  and  the 
special  surrogate,  in  the  absence  of  the  surrogate  from 
the  state,  issued  a  final  order  superseding  him. 

On  the  16th  April,  1870,  Anna  L.  Easterly,  one  of  the 
daughters  of  the  testatrix,  conveyed  all  her  interest  in 
lots  Nos.  6,  8,  12,  13,  15,  16,  17,  18,  20  and  24,  and  they 
were  afterwards  conveyed  to  the  defendant.  All  of  the 
persons  through  whom  said  lots  passed  were  cognizant 
of  the  facts  herein  stated  relating  to  the  same,  except 
that  they  did  not  know  of  the  conveyance  by  Easterly 
of  his  life  estate  to  the  plaintiff  in  lot  No.  8,  that  deed 
not  being  recorded. 

A  judgment  was,  obtained  a^painst  Easterly,  personally, 
subsequently  to  the  deed  last  mentioned,  which  was 
given  February  10,  1869,  and  execution  issued  thereon, 
and  his  life  estate  in  lots  6  and  8,  and  his  undivided  in- 
terest in  lots  Nos.  10,  11,  12,  13,  15, 16,  17,  18  and  20 
sold.  When  this  sale  was  made,  the  deed  of  February  10, 
1869,  was  on  record.  Subsequently  the  sheriff  deeded 
the  lands  so  sold,  to  the  defendant  in  this  action. 

It  is  said  in  the  case  agreed  upon  by  the  parties,  that 
before  Easterly  left  for  Tennessee  (but  when  that  was 
did  not  appear)  he  leased  lots  8, 10, 11, 12, 13, 16, 17,  18, 
19,  20  and  21  to  the  defendant  for  three  years  from 
May  1,  1869,  and  put  him  (defendant)  into  possession 
thereof. 

Soon  after  the  order  superseding  the  letters  testamen- 
tary, the  executor  returned  from  Tennessee,  and  received 
from  the  surrogate  letters  of  administration,  with  the 
will  annexed,  under  which  he  thereafter  administered 
the  personal  estate,  and  continued  to  act  under  the  power 
contained  in  said  will  and  codicil,  and  sold  and  conveyed 
to  the  plaintiff  a  large  portion  of  the  trust  estate  that 
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[  remained  unsold,  by  two  deeds,  one  dated  April  21, 

1870,  and  the  other  May  30,  1870,  for  which  he  received 
abont  $22,000.     The  last  deed  conveyed  lots  Nos.  8,  12, 
,  13,  18,  20,  22  and  24. 

On  these  facts  the  plaintiff  claimed  to  recover  the  life 
estate  of  Easterly  by  virtue  of  his  deeds  of  the  10th  Feb- 
ruary, 1869,  and  May  30,  1870.  And  the  court  was 
asked  to  decide,  1st  Whether  the  sheriff's  deed  to  the 
defendant,  of  September,  1871,  defeated  the  plaintiff's 
title  to  lot  No.  8,  under  his  unrecorded  deed  of  Febru- 
ary 10,  1869. 

2d.  If  it  did,  then  whether  it  defeated  the  plaintiff's 
title  under  the  deed  of  May  30,  1870,  conveying  a  fee 
under  the  title. 

3d.  Whether  the  defendant  was  entitled  to  a  life  estate 
absolute  in  lots  Nos.  6  and  8  during  the  life  of  Easterly, 
under  the  sheriff's  deed  ;  or,  did  he  only  become  subro- 
gated and  succeed  to  the  equitable  interests  of  Easterly, 
bemg  a  title  therein  subject  to  the  power  of  sale  con- 
tained in  the  will,  as  executed  by  deed  of  May  30,  1869. 
The  court  was  called  upon  to  decide  several  other  propo- 
sitions, which  are  noticed  in  their  order  in  the  opinion. 

Whitney  &  Lavyrence^  for  the  plaintiff,  cited  1  Hare^ 
647 ;  Keirsted  v.  Atery^  (4  Paige^  15 ;)  Jackson  v.  Tovm^ 
(4  C(yw€n,  606 ;)  Tollman  v.  Farley,  (1  Barh,  380 ;)  Ray- 
7wr  V.  Williams,  (6  HiU,  473 ;)  Gillig  v.  Maas,  (28  N.  T. 
209 ;)  Morris  v.  Mowait,  (2  Paige,  590 ;)  Jackson  v.  Ter- 
ry,  (13  John.  471 ;)  Jackson  v.  Dubois,  (4  id,  216 ;)  Orit- 
tenden  v.  Fairchild,  (41  N.  F.  289,  290 ;)  Kinnier  v. 
Rogers,  (42  id.  531,  532 ;)  Wood  v.  Wood,  (4  Paige,  299 ;) 
MandemUe  v.  Mandeville,  (3  Paine,  175 ;)  Williams  v. 
Conrad,  (30  Barb.  532 ;)  Conklin  v.  Edgerton,  (21  Wend. 
430, 437  to  445 ;)  Dmninick  v.  Michael,  (4  Sandf.  374,  397 
to  408 ;)  Ro(yrm  v.  Phillips,  (27  N.  T.  363 ;)  Newton  v. 
Bronson,  (13  id.  587, 592 ;)  Bolton  v.  Jacks,  {6  Rob.  228 ;) 
Doolittle  V.  Lewis,  (7  John.  Ch.  45;  S  R.  S,,  Bth  ed., 
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167, 1 21 ;  Dayton  on  Burr.,  3eZ  ed.^  MJ ;)  Harrington  v. 
People^  (e  Barb.  607,  810 ;)  People  v.  Oassels,  (6  -ffiK, 
168 ;  1  -B.  iSL,  «A  «?.,  889,  §§  18, 19 ;)  WiUiaTOS  v.  Car-' 
7-oZZ,  (30  Bath.  626 ;)  JIfiZter  v.  March,  (8  5arr,  417 ;  2 
A^*.  88 ;)  Alexander  v.  Alexander ,  (2  Fe*.  643 ;)  iJato- 
Ar-m*  V.  Kemp,  (3 .0ti«^,  410 ;)  Bergen  v.  i)i<if,  (4  Jb^?^. 
(7A.  367 ;  Sugd.  on  Pmx>ers,  2d:  ed.,  167 ;  jB«^.  im  WillSy 
2d  ed.,  688-9,  n/>tes  11,  12 ;)  Skinner  v.  ^in,  (48  ilT.  F. 
99 ;)  Jackson  v.  Bwrtis,  (14  /oM.  899 ;)  Bergen  v.  ^^Ti- 
Tiefl!,  (1  Cavne^  Ca^.  1 ;)  Tompkins  v.  Osgood,  (14  «/b>fcn. 
627 ;)  Quackenhoss  v.  Sovthwick,  (41  iV^.  7".  117 ;  14  JoA^. 
627,  664 ;)  Bradish  v.  <?i*6*,  (3  JoAti.  CA.  660 ;)  Marl- 
borough V.  Oodolphin,  (2  Vi?*.  78 ;)  Cbo*  v.  Duckenfidd, 
(2  Ji^A:.  662 ;)  Reed  v.  Underwood,  (12  Sar6. 113 ;  4  ^anf  « 
Com.  366 ;)  Downing  v.  MarshaU,  (23  iV:  F.  379,  880 ; 
JV;  r.  Dry  Dock  Co.  v.  Stillman,  (30  w?.  182 ;  3  -R.  A, 
Uh  ed.,  20,  §  127;  6  Mass.  242 ;  WiUu  v.  Sherral,  (1 
Atk.  479 ;  4 KenVs  Com.,  1th  ed.,  666-6,  antf  cases  dted; 
1  Am.  Law  Beg.  410 ;)  Tilford  v.  Fleming,  (64  Pctw.  . 
300 ;)  Bennet  v.  Thompson,  (7  i>wrw.  <fe  JBa*<,  488 ;  1 
Taunt.  288 ;)  Ja^ckson  v.  Harper,  (6  TTiJTW?.  248 ;)  Jiw?*- 
*07i  V.  Sdssam,  (3  •ToAti,  499 ;)  ikw^  t.  SimTos,  (9  Wheat. 
616 ;  4  /oAti.  210 ;)  Jacksm  v.  Dc  TFoZfe,  (7  id.  168 ;) 
Brown  v.  Porter,  (7  TFi^TwZ.  108 ;)  Despard  v.  WaXbridge, 
(16  iV:  r.  377 ;  3^.  iSl,  6<A  <?ef.,  27,  §§  139, 140 ;  WiUard^s 
Eq.  84;  2  Paige,  180;  11  Fi?*^,  148;  6  Pat^^i?,  668;  2 
Sweeney,  744-6.) 

J5.  F.  Chase,  for  the  defendant,  cited  Jackson  v.  Cham- 
berlain, (8  TFi^TwZ.  620 ;)  Jojckson  y.  Given,  (8  .TbATi.  127 ;) 
Varick  v.  Briggs,  (6  Paige,  323 ;)  -Seed  v.  VnderhdU,  (12 
J9ar6. 113 ;)  Jackson  v.  Rowland,  (6  TTi^TW?.  660 ;)  Farm- 
ers' Loan  and  Trust  Co.  v.  Carroll,  (5  ^ar6.  613,  653 ;) 
Qz^w  V.  Skinner,  (49  id.  128 ;  43  iV^.  T.  99 ;  1  B.  S.,  5th 
ed.,  389,  §§  18,  19.) 

By  the  Court,  Mullin,  P.  J.  The  deed  of  Easterly, 
of  February  10,  1869,  conveyed  to  the  plaintiff  his  life 


BUFFALO-JANUARY,  1878.  449 


Hetzell  V.  Easterly. 


estate  in  lot  No.  8,  part  of  the  homestead  lot.  This  deed 
was  recorded,  and  on  May  SOth,  Easterly,  as  trustee  un- 
der the  will,  conveyed  to  the  plaintiff  lot  8,  and  other 
lots  on  the  homestead  and  Denis  lots,  in  fee.  Subse- 
quent to  making,  delivering  and  recording  of  the  above 
mentioned  deed  of  February  10,  1869,  the  judgment 
against  Easterly  was  obtained,  on  the  sale  under  which 
the  defendant  acquired  his  title  to  Easterly's  life  estate 
in  lots  6  and  8,  and  the  fee  in  certain  other  lots  herein 
before  described. 

Upon  this  state  of  facts,  the  defendant  got  no  title, 
under  the  sale  on  the  execution,  to  the  lands  covered  by 
the  deed  of  February  10, 1869.  The  judgment  never  be- 
came a  lien  on  them,  as  the  title  was  out  of  Easterly 
before  it  was  docketed. 

We  are  not  informed  when  the  judgment  against  East- 
erly was  docketed,  and  it  is  not  said  in  the  case  whether 
that  judgment  became  a  lien  on  the  lands  conveyed  by 
the  trustee' s  deed  of  May  SO,  1870.  All  that  is  said  on 
the  subject  is,  that  at  the  time  of  the  sheriff's  sale  in 
June,  1870,  the  deed  of  May,  1870,  was  on  record. 

The  life  estate  being  conveyed  to  the  plaintiff  before 
the  judgment,  the  trustee  still  held  the  fee  in  lots  Nos. 
8,  20,  22  and  24  of  the  homestead  part. 

Easterly's  life  estate  in  lots  Nos.  20,  22  and  24  of  the 
homestead  lots,  was  subject  to  be  taken  on  e:$:ecution  on 
personal  judgments  against  him,  and  the  defendant  did 
acquire  the  life  estate  in  those  lots  under  the  sale  by  the 
sheriff,  if  the  judgment  became  a  lien  prior  to  Easterly*  s 
deed  to  the  plaintiff  of  May  30,  1870. 

Not  being  informed  when  this  judgment  became  a  lien 
on  the  interest  of  Easterly  in  those  lots,  we  are  unable  to 
give  a  more  definite  opinion  on  the  question  whether  those 
lots  passed  to  the  defendant  by  the  sale  by  the  sheriff. 

If  the  sale  to  the  plaintiff  of  the  above  mentioned  lots 
in  the  homestead  part  of  the  lands  was  made  before  the 
docketing  of  the  judgment,  the  plaintiff  has  title  in  fee 
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by  virtue  of  liis  deed  from  Easterly  as  trustee  under 
the  will.  If  the  judgment  became  a  lien  on  the  life  es- 
tate prior  to  that  conveyance,  the  defendant  took  the 
title  subject,  nominally,  to  the  power  of  the  trustee  to 
sell  the  lots,  but  he  could  not  sell  so  as  to  divest  the 
title  of  the  defendant  to  the  use  of  the  lots  during  the 
life  of  Easterly. 

The  defendant  owned  an  undivided  third  part  of  the 
lots  on  the  Denis  lot.  These  were  subject  to  be  seized 
and  sold  on  execution  against  Easterly,  unless  they  had 
been  conveyed  to  the  plaintiff  before  the  judgment  was 
docketed.  He  did  convey  on  the  30th  of  May,  1870,  as 
trustee  under  the  will,  lots  12,  13,  18  and  part  of  20, 
and  the  plaintiff  took  title  in  fee  to  them,  unless  the 
judgment  was  a  lien.  If  it  was  a  lien,  the  defendant 
acquirM.  title  to  the  undivided  third  of  them  in  fee,  but 
nominally  subject  to  the  power  in  the  trustee  to  sell 
under  the  power  contained  in  the  will.  But  Easterly 
could  not,  after  the  lien  of  the  judgment  attached,  sell 
the  land  so  as  to  deprive  the  defendant  of  the  title  ac- 
quired by  virtue  of  his  purchase  at  the  sale  of  the  sheriff. 

The  next  question  on  which  the  decision  of  the  court 
is  sought  is,  whether  the  letters  testamentary  granted  to 
Easterly  were  superseded.  If  so,  was  he  thereby  dis- 
qualified from  executing  the  power  of  sale  conferred 
upon  him  by  the  terms  of  the  will. 

The  letters  testamentary  gave  Easterly  no  power  over 
the  real  estate.  That  he  got  from  the  will.  Superseding 
them  could  not  take  away  or  impair  his  power  as 
trustee  under  the  will.  Although  the  power  to  sell  is 
given  to  the  executor,  yet  he  is  in  fact  a  trustee,  and  ac- 
countable as  such,  in  equity. 

The  next  question  on  which  our  decision  is  desired  is 
as  to  the  effect,  if  any,  of  the  sale  by  one  of  the  daugh- 
ters, on  the  power  of  sale  given  to  Easterly  by  the  will 
and  codicil,  and  what  interest  the  purchaser  took  by 
virtue  of  the  conveyance  by  her.    The  will  did  not  ere- 
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ate  a  trust  in  Easterly  in  the  land.  The  title  passed  on 
the  death  of  the  testatrix  to  the  devisees,  subject  to  the 
power  in  trust  given  to  the  executor  to  sell. 

The  will  forbade  the  sale  of  the  homestead  until  both 
daughters  were  married ;  but  by  the  codicil  the  execu- 
tor was  given  the  right  to  sell  both  that  and  the  Denis 
lot,  at  any  time  after  the  death  of  the  testatrix. 

By  another  clause  of  the  will  the  executor  was  re- 
quired to  invest  the  proceeds  of  the  sale  made  by  him, 
and  to  pay  one  half  thereof,  with  the  accrued  interest, 
to  each  of  the  daughters  on  her  becoming  twenty-five 
years  of  age. 

The  testatrix  contemplated  a  sale  of  the  whole  real 
estate  by  the  executor,  and  a  division  of  the  proceeds 
amongst  those  entitled  to  a  share  of  the  same  under 
the  will. 

The  power  of  the  executor  to  sell  continued  until  the 
whole  land  was  sold,  notwithstanding  the  title  was  by 
the  will  conveyed  to  the  devisees.  {Crittenden  v.  Fair- 
child,  41  N.  T.  289.    Kinnier  v.  Rogers,  4Si  id.  631.) 

The  case  of  Martin  v.  Martin,  (43  Barb.  172,)  which 
holds  that  the  power  to  sell  terminated  on  the  children's 
attaining  the  age  of  twenty-one  years,  cannot  be  law. 

The  devisees  took  subject  to  the  power  in  the  executor 
to  sell;  and  hence  if  either  of  the  children  sold  her 
share,  the  grantor  took  the  title  subject  to  be  defeated 
by  a  sale  by  the  executor,  and  it  was  defeated  as  to  such 
of  the  lots  as  have  been  sold  by  the  executor  under  the 
power. 

Every  person  dealing  with  the  land  is  charged  with 
notice  of  the  contents  of  the  will,  and  the  nature  and  ex- 
tent of  the  interest  of  the  several  devisees  therein. 

I  am  unable  to  discover  that  the  commencement  of 
proceedings  by  the  trustee,  to  partition  the  lands,  had 
or  has  any  eflFect  whatever  on  the  rights  of  the  parties 
interested  in  said  land.  The  proceedings  were  aban- 
doned after  a  defence  was  put  in,  and  nothing  has  been 


.i:^ 


452 


CASES  IN  THE  StIPREUE  COURT. 


Barnes  «.  Hathawty. 


done  in  the  action  since. '  The  case  says  that  the  execu- 
tor abandoned  it.  It  is  not  suggested  that  such  a  suit 
thus  abandoned  could  in  any  way  affect  the  rights  of  the 
parties. 

We  are  also  called  upon  to  determine  whether  or  not 
the  defendant,  having  entered  into  possession  of  certain 
lands  as  the  tenant  of  the  executor,  can  set  up  an  ad- 
verse possession  in  himself,  as  against  his  lessor  or  his 
grantee. 

He  could  not  be  heard  to  dispute  the  title  of  his  land- 
lord in  an  action  by  the  latter  to  recover  rent  or  the  pos- 
session of  the  demised  premises. 

But  the  executor  had  no  power  to  lease  the  lands,  and 
the  defendant  acquired  no  interest  in  them  by  virtue  of 
the  lease.  He  may  have  taken  an  interest  in  the  share 
of  the  Denis  land  which  the  defendant  ovmed,  but  he 
could  give  no  interest  in  the  shares  of  the  daughters. 
The  grantee  of  the  daughters  would  hold  discharged  of 
the  lease. 

Judgment  is  ordered  in  conformity  to  the  foregoing 
opinion,  without  costs  to  either  party. 

Judgment  accordingly. 

[FounTH  DsPARTXENT,  GxNXRAL  TnM,  at  Baffido,  Jamuury  1, 1878.    ifufita, 
TakoU  and  B,  D,  Smith,  Jnadcea.] 
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Charles  W.  Barnes  vs.  Charles  W.  Hathaway 

and  others. 

H.  devised  certfdn  real  estate  to  his  son,  C,  and  directed  that  if  C.  should  die 
without  lawftd  issae,  the  estate  shoold  go  to  certain  persons  named.  He  gave 
to  the  ezecntors  of  his  will  possession  and  control  of  the  deyised  estate,  tiie 
same  to  be  held  by  them  in  trust  ibr  the  benefit  of  C.  Subsequent  to  the 
death  of  the  testator,  0.  was,  by  an  inquisition,  found  to  be  an  idiot,  and  to 
have  been  so  from  his  birth.  C.  died,  leaving  a  wife  and  children.  He  also 
left  debts  exceeding,  in  amount,  the  value  of  his  personal  property. 

Jfeldj  1.  That  under  the  Revised  Statute  C.  took  the  estate  devised,  in  fee,  sub- 
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ject  to  be  reduced  to  a  life  estate  in  the  event  of  fais  dying  without  lawful 
issue  liying  at  the  time  of  his  death. 

2,  That  the  executors  had  a  mere  power  in  trust  to  manage  the  property,  with- 
out interest  in  the  land,  except  the  right  to  occupy  and  cultiyate. 

8.  That  this  trust  did  not  interfere  with  the  descent  of  the  land  to  the  children. 

4.  That  C,  although  an  idiot,  was  liable  for  neoessariee  suitable  to  the  oircnm- 
stances  and  condition  of  himself  and  family ;  unless  some  unfidr  advantage 
was  taken  of  hiuL 

6.  That  the  children  of  C,  to  whom  his  lands  descended,  were  bound  by  the 
action  of  the  adminstrators  of  their  other's  estate,  and  of  the  surrogate  In 
allowing  debts,  so  far  as  the  personal  estate  was  concerned ;  but  not  as  to  the 
real  estate ;  and  the  creditors  must  prove  their  daims  to  be  legally  charge- 
able upon  the  &ther,  in  order  to  collect  them  out  of  the  land. 

APPEAL  by  the  defendants  from  a  judgment  entered 
upon  the  report  of  a  referee. 

Gilbert  Hathaway,  of  Starkey,  in  the  county  of  Yates, 
was  owner  in  fee  of  a  farm  in  said .  town  on  which  he 
lived,  and  on  the  80th  June,  1864,  he  made  a  last  will, 
wherein  and  whereby  he  devised  to  his  wife,  amongst 
other  things,  the  use  of  said  farm  for  life.  On  her  death 
he  devised  the  same  to  his  son  Charles,  subject  to  the 
life  estate  of  the  wife.  If  he  should  die  without  lawful 
issue,  it  was  then  devised  to  certain  grandchildren  of  the 
testator. 

By  a  subsequent  clause  of  said  will,  the  testator  de- 
vised said  farm  to  his  executors,  to  be  held  and  posses- 
sed by  them  hi  trust  for  making  improvements  and  the 
payment  of  his  just  debts,  legacies  and  charges  upon  his 
estate.  Provision  was  then  made  for  the  distribution 
of  the  net  income  derived  from  said  farm,  annually,  be- 
tween the  wife  of  the  testator  and  said  Charles  during  their 
lives,  and  at  the  decease  of  his  wife,  the  proceeds  were 
then  to  be  devoted  to  the  payment  of  certain  legacies, 
and  the  remainder  to  certain  persons  named  in  said  will. 
By  a  codicil  to  said  will,  the  testator  devised  to  Charles 
a  portion  of  the  farm  which  by  the  will  was  devised  to 
another  of  his  sons.  He  also  gave  to  his  executors  the 
possession,  occupation  and  control  of  all  and  singular  the 
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personal  and  real  estate  therein  given  to  Charles^  to  be 
held  in  trust  by  them  for  his  own  use  and  benefit. 

The  testator  died  in  1867,  and  the  will  and  codicil  were 
duly  proved  before  the  surrogate  of  Yates  county. 

Charles  remained  in  possession  of  said  farm  till  his 
death  in  1867.  He  died  intestate,  leaving  a  widow  and 
three  minor  children,  who  are  the  defendants  in  the 
action.  In  September,  1864,  Charles  was  found  by  an 
inquisition  duly  authorized,  an  idiot,  and  that  he  had 
been  so  from  his  birth.  Letters  of  administration  were 
duly  issued  upon  his  estate,  and  the  administrators 
assumed  to,  and  did,  administer  on  the  same.  Debts 
against  the  intestate  were  established,  to  the  satisfaction 
of  the  administrators,  to  the  amount  of  some  $700  more 
than  the  assets  of  the  estate  could  pay.  The  assets 
were  apportioned  amongst  the  creditors  in  proportion  to 
their  debts,  and  the  administrators  wef e  discharged. 

All  the  claims  that  were  unpaid  were  assigned  to  the 
plaintiff,  and  he  brings  this  action  to  charge  the  same 
upon  the  land  that  descended  to  the  defendants  from 
their  father. 

A  guardian  ad  litem  was  appointed  for  the  children, 
and  the  usual  answer  put  in  for  them.  The  cause  was 
referred,  and  the  referee  finds  the  facts  above  stated 
and  others  that  are  noticed  in  the  opinion,  and  ordered 
judgment  in  favor  of  the  plaintiff  for  the  balance  of  the 
said  debts,  and  that  the  same  be  paid  out  of  the  lands 
that  descended  to  them  from  their  father. 

From  this  judgment  the  guardian  for  the  infants  ap- 
pealed. 

C.  O.  Judd^  for  the  appellants,  cited  2  R.  S.  55,  §  25 ; 
Osgood  V.  Manhattan  Co.  (3  Cowen^  612 ;)  Baker  v.  Kings- 
laTid^  (10  Paige^  368 ;)  Sharp  v.  Freeman^  (2  Lans.  172 ;) 
Lane  v.  Doty^  (4  Barb.  536 ;)  Colson  v.  Brainard^  (5 
N.  F.  Surr.  R,  327,  and  cases  cited;)  Marquand  v. 
Webb,  {16  John.  89  ;)  Worrallv.  Parmelee,  (1  JV.  Y.  519, 
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621 ;)  PeopU  v.  WUey,  {3EiUy  214  ;  12  Barb.  235 ;  14  id. 
109  ;  4  Bim.  Pr.  34 ;  8  iV:  T.  391,  392 ;)  Willard's  Eq. 
196,  197,  198 ;  4  KenPs  Com.  634,  and  note  c. ;  6  N.  T. 
420,  jper  Oridley,  J. ;  Leggett  v.  Perkins,  (2  iV:  Z.  305-6, 
^«r  Gardiner,  J.,  and  cases  cited;)  Stagg  v.  BeeJcman, 
{2Edw.R.  91 ;)  Brewster  v.  .SifWAijr,  (2iV^.  T.  30;  1^.  >a 
729,  §  60 ;)  Briggs  v.  Davis,  (21  i\^.  Z.  674,  576  ;  29  Barb. 
79  ;  10  N.  r.  271 ;  7  Paige,  623,  536 ;)  NicoU  v.  Wah 
worth,  4  JDenio,  389  ;lJi.  S.  727,  §  47 ;)  Oermondv.  Jones, 
(2  JK«,  670,  574  ;)  Redfield  v.  Z7foca  and  8.  B.  R.  Co., 
(26  Barb.  64 ;  4  AU>.  L.  J.  327 ;)  Kingsland  v.  Rapelye, 
{^Edw.l\)  DvmondY.  StringJiam,  {26  Barb.  104 ;)  5rac?- 
streei  v.  CZar*,  (12  ^^e7^e^.  602,  664,  666 ;)  Cfriffin  v.  F(/rd, 
(1  Bosw.  133  ,\R.  S.  730,  §  67 ;  Law  of  Trustees,  308, 
315 ;)  Schermerhorn  v.  Barhydt,  (9  Paige,  29 ;  1  Crary, 
Op.  Pro.  696.) 

D.  B.  Prosser,  for  the  respondent,  cited  Briggs  v. 
Davis,  (21  iVr.  r.  576 ,  2  R.  8.  462,  §  33.) 

-B2/ 1^  Court,  MuLLiN,  P.  J.  The  principal  ground  of 
defence  to  the  plaintiff's  action  is,  that  they  (the  defen- 
dants) did  not  take  the  land  sought  to  be  charged  with  the 
plaintiff's  claim,  from  their  father,  the  debtor,  but  under 
the  will  of  their  grandfather.  If  this  position  can  be  main- 
tained, the  plaintiff  is  not  entitled  to  the  relief  granted 
herein  by  the  referee. 

The  will  of  Gilbert  Hiithaway  gave  the  farm  to  Charles, 
the  father  of  the  defendants,  subject  only  to  the  life 
estate  of  the  wife  of  the  testator,  which  estate  had  been 
devised  to  her  by  the  first  clause  of  the  will ;  but,  the 
estate  thus  granted  was  a  fee,  subject,  however,  to  be 
reduced  to  a  life  estate  in  the  event  of  his  dying  without 
lawful  issue  living  at  the  time  of  his  death. 

There  is  no  express  devise  to  the  children,  of  any  in- 
terest in  the  farm,  but  the  intention  that  they  should 
have  it  at  his  death  is  manifest. 
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It  is  probable  that  by  the  law  relating  to  estates  in 
land,  in  force  before  the  adoption  of  the  Revised  Stat- 
utes, Charles  would  have  had  an  estate  tail,  and  his 
lawful  issue  would  have  taken  the  fee  under  the  grand 
father's  will.  But  as  the  Revised  Statutes  abolished 
estates  tail,  and  turned  them  into  estates  in  fee,  Charles 
took  in  fee,  subject  to  the  condition  above  referred  to, 
{Wigram  on  Wills,  110;  2  Black.  Qbm.  113,  &c;\ 
Redfidd  on  WiUs,  302,)  and  his  children  who  survived 
him  took  from  him  by  descent,  and  not  as  purchasers. 

The  appointment  of  trustees  by  the  will  to  manage  the 
farm  and  apply  the  proceeds  to  pay  debts,  &c.,  did  not 
prevent  the  fee  from  passing  to  the  children  on  the  death 
of  their  father.  They  had  a  mere  power  in  trust  to 
manage  the  property,  without  interest  in  the  land,  ex 
cept  the  right  to  occupy  and  cultivate.  It  was  not 
expected,  probably,  that  these  trustees  should  actually 
cultivate  the  land  themselves,  and  they  might,  in  exe- 
cution of  the  trust,  leave  it  to  others  until  the  objects  of 
the  trust  were  accomplished ;  and  if  so,  they  must  have 
had  an  estate  in  the  land  which  would  support  the  lease. 
But  however  this  may  be,  the  trust  did  not  interfere 
with  the  descent  of  the  land  to  the  children. 

The  defendant's  counsel  insists  that  no  part  of  the 
indebtedness  charged  upon  the  land  was,  or  could  be, 
valid  against  their  father,  as  he  was  duly  found  to  be, 
and  to  have  been,  an  idiot  from  his  birth. 

But  the  debts  were  for  necessaries  suitable  to  the  cir- 
cumstances and  condition  of  the  &ther  and  his  &mily ; 
and  for  them,  even  an  idiot  is  liable,  unless  some  unfair 
advantage  has  been  taken  of  him.  {Skidmore  v.  JRomaine, 
2  Bradf.  122,  arid  cases  cited.  1  Story^s  Eq.  Juris. 
§228.) 

The  appointment  of  a  committee  does  not  deprive  a 
creditor  who  has  advanced  toward  the  support  of  the 
idiot  or  lunatic,  or  his  family,  necessary  clothing  and 
provisions,  unless  the  committee  has  himself  furnished 
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what  he  deemed  necessary  and  proper.  When  advances 
are  made  without  the  approval  of  the  committee,  the 
good  faith  of  the  transaction  mnst  be  clearly  established. 
The  man,  or  his  family,  mnst  not  suffer  because  his 
committee  does  not,  or  cannot,  procure  them  bread  or 
clothing.  And  when  the  necessity  is  clearly  shown,  the 
creditor  is  entitled  to  recover. 

The  trustees  were  required  to  manage  the  farm,  and 
out  of  the  net  proceeds  i>ay  legacies,  &c.  This  contem- 
plated that  they  would  pay  themselves  for  any  advances 
they  should  have  made  out  of  the  proceeds  which  came 
into  their  hands.  It  would  be  very  unjust  to  allow  the 
trustees  to  carry  on  the  farm,  divide  the  proceeds 
amongst  legatees,  and  then  charge  the  expenses  of  car- 
rying it  on  to  the  land,  and  after  the  death  of  the  father 
charge  it  on  the  farm. 

There  is  no  proof  that  the  debt  claimed  by  Wilson 
Haling  was  for  necessaries.  Until  such  proof  is  made, 
this  claim  cannot  be  allowed.  The  demand,  as  sworn  to, 
is  for  goods,  wares  and  merchandise.  This  evidence 
does  not  prove  them  to  be  necessaries.  The  referee  finds, 
in  his  report,  that  the  goods,  &c.,  sold  were  hecessary ; 
but  it  is  said  in  the  case  that  it  contains,  substantially, 
all  the  evidence  given  on  the  trial,  and  there  is  nothing 
in  the  evidence  to  show  that  they  were  necessary. 

The  lands  owned  by  the  defendants  were  liable  only 
for  so  much  of  the  debts  owing  from  their  father,  un- 
paid from  the  personal  property  which  passed  as  assets 
into  the  hands  of  his  administrators,  and  it  was  proper, 
if  not  indispensable,  that  it  should  be  shown  what 
amount  of  debts  had  been  allowed,  by  the  administra- 
tors, and  the  amount  of  assets  realized  and  applied  in 
payment  of  such. 

The  defendants  were  not  bound  by  the  action  of  the 
administrators,  or  of  the  surrogate,  in  allowing  and  pay- 
ing debts. 

So  far  as  the  present  estate  was  concerned,  the  defen- 
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dants  were  bound,  but  when  the  creditors  seek  to  collect 
the  balance  of  their  debts  out  of  the  land,  they  must 
prove  their  debts  to  be  the  debts  of  their  father,  and 
justly  and  legally  chargeable  upon  him. 

There  is  no  reason  to  doubt  but  that  the  evidence  of  the 
admission  of  the  debts  by  the  administrators  had  some 
influence  on  the  mind  of  the  referee  in  determining  the 
defendants'  liability  therefor. 

The  judgment  must  be  reversed,  and  a  new  trial 
ordered  before  another  referee,  costs  to  abide  the  event. 

New  trial  ordered. 

[FofTETB  Dkpartxbxt,  QBioBftAi.  TxBX,  tt  BuffiJo,  Jaiuiary  1, 1878.  MtiSm, 
TaleoU  and  S.  D.  Smith,  JosUees.] 


Dowifs  and  others  vs.  Jalowack. 

« 

The  defendant,  desiring  ttKpurchase  a  "Stewart"  store  applied  to  W.  A  R, 
stove  dealers,  who,  not  keeping  the  "Stewart"  stove,  persoaded  him  to  take 
one  of  another  kind,  on  trial,  promising,  if  it  did  not  suit,  to  take  it  back  and 
procure  a  "  Stewart"  for  him.  The  stove  taken  did  not  suit  Subsequently, 
B.,  a  member  of  tlie  firm,  called  the  defendant  into  the  store  of  the  plaintiffs, 
and  sold  him  a  "  Stewart "  stove,  belonging  to  the  plaintiffs,  who  paid  R  a 
commission  for  selling  it;  B.  agreeing  that  the  stove  on  trial  should  be  taken 
in  part  payment  and  orders  for  clothing  given,  on  the  defendant,  for  the 
balance.  W.  <fc  B.  took  the  first  stove  back,  and  gave  an  order  on  the  de- 
fendant, which  was  honored  by  him.  The  stove  was  charged  to  the  defen- 
dant by  the  pluntiffii.  In  an  action  to  recover  the  price,  there  was  a  conflict 
in  the  testimony,  aa  to  whether  one  of  the  plaintiffs  was  present  and  heard 
th^  negotiation  for  the  sale  of  the  stove.  The  court  below  ordered  a  verdict 
for  the  plaintiff.  Held  that  the  case  was  clearly  one  for  the  jury,  and  it  was 
error  to  refuse  to  submit  it. 

IN  1868,  Whedon  &  Braman  were  dealers  in  stoves, 
in  Syracuse.  The  defendant  was  engaged  in  the 
clothing  business  in  the  same  place.  He  wanted,  for  use 
in  his  house,  a  stove  known  as  the  Stewart  parlor  oven 
cook  stove,  and  applied  to  Whedon  &  Braman  to  pur- 
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cliase  one.  They  had  none  of  that  kind  of  stoyes.  It 
was  thereupon  arranged  between  them  and  the  defen- 
dant that  they  should  put  up  another  kind  of  stove 
which  they  kept  for  sale,  and  if,  upoi^  trial,  it  did  not 
please  the  defendant  they  would  take  it  back,  and  get 
him  the  '*  Stewart''  stove.  The  stove  was  put  up,  but, 
not  pleasing  the  defendant,  it  was  taken  down  by  Whe- 
don  &  Brapian. 

The  plaintiffs  were  stove  dealers,  in  Syracuse,  and 
kept  for  sale  the  "Stewart"  stove*  One  morning, 
while  Downs,  one  of  the  firm,  was  standing  in  his  store, 
Braman  went  in,  and  inquired  of  Downs,  as  he  testified, 
what  commission  he,  Downs,  would  pay  him  for  selling 
stoves  for  him  i  Downs  replied,  ten  per  cent.  While 
this  conversation  was  going  on,  the  defendant  was  pass- 
ing, and  was  called  in  by  Braman.  At  this  point  of  time, 
Downs  was  called  into  the  back  part  of  the  store,  and 
heard  no  more  of  the  conversation.  Soon  after,  one  of 
Stewart's  stoves  was  taken  to  the  defendant's  house. 
The  price  of  it  was  to  be  $38.  The  stove  was  charged  on 
the  plaintiff's  books,  at  first  to  Whedon  &  Braman,  and 
afterwards  the  charge  was  erased,  and  it  was  then  charged 
to  the  defendant.  The  change  was  made  within  an 
hour  after  the  original  entry  was  made.  Whedon  & 
Braman  failed  in  about  a  month  after  the .  sale.  The 
plaintiffs  paid  Braman  ten  per  cent,  for  selling  the  stove.  * 

Some  other  evidence  was  given,  tending  to  corroborate 
the  witness  Downs.  The  defendant  was  examined  in 
his  own  behalf,  and  testified  that  he  was  passing  the 
plaintiffs'  store,  one  morning,  and  was  called  in  by 
Braman ;  that  on  going  in,  he  found  Downs  &  Braman 
in  the  store.  Downs  said  nothing.  Braman  pointed  to 
a  Stewart  stove  and  asked  him  if  that  would  suit  him. 
He  said  it  would,  and  asked  the  price,  and  was  told  $38. 
^  Downs  was  still  standing  by.    Braman  said  he  would 

give  the  defendant  credit  for  the  other  stove,  which  had 
been  taken  down,  and  take  the  balance  in  clothing,  and 


460       CASES  IN  THB  SUPREME  COURT. 

Downs  V.  JtlowBok. 

would  put  up  the  stove ;  and  it  was  taken,  and  put  up, 
accordingly.  The  stove  waa  charged  to  the  defendant 
by  Whedon  &  Braman.  The  purchase  was  made  of  W. 
&  B.,  and  of  no  one  else.  They  subsequently  drew  an 
order  on  the  defendant  for  $9,  for  clothing,  which  waa 
paid.  Up  to  that  time,  nothing  had  been  heard  of  any 
claim  for  the  price  of  the  stove  by  the  plaintiff. 

Downs,  being  recalled,  testified  that  he  did  not  hear 
any  part  of  the  conversation  between  the  defendant  and 
Braman,  in  his  store. 

The  defendant's  counsel  requested  the  court  to  sub- 
mit the  case  to  the  jury,  specifying  a  number  of  ques- 
tions on  which  the  jury  should  pass;  but  the  court 
refused,  and  ordered  a  verdict  for  the  plaintiff,  for 
$83.83.  Judgment  was  entered  on  the  verdict,  and  from 
it  the  defendant  appealed. 

The  defendant's  counsel  excepted  to  the  refusal  to 
submit  the  case  to  the  jury. 

The  action  was  commenced  in  a  justice's  court,  and, 
after  judgment  for  the  plaintiff,  was  taken  by  appeal  to 
the  Onondaga  county  court,  and  was  there  referred. 
The  referee  ordered  judgment  in  favor  of  the  defendant 
That  judgment  was  reversed,  on  appeal  to  this  court, 
and  a  new  trial  was  had  in  this  court,  before  a  jury,  and 
a  verdict  ordered  in  favor  of  the  plaintiff,  for  the  value 
of  the  stove,  and  interest 

By  the  Couriy  Mullin,  P.  J.  If  this  case  had  been 
allowed  to  go  to  the  jury,  and  they  had  found  the  facts 
to  be  as  sworn  to  by  the  defendant,  a  sale  to  him  by 
Braman  would  have  been  conclusively  established. 

It  is  not  shown  that  the  defendant  knew  that  Braman 
was  acting  as  agent  for  the  plaintiffs.  On  the  cohtrary, 
Braman  had  agreed  to  procure  for  him  a  Stewart  stove, 
in  place  of  the  one  taken  down.  The  negotiation  for  the 
sale  was  carried  on  by  Braman,  and  a  part  of  the 
arrangement  was  that  the  defendant  should  pay  for  it  in 
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clothing.  If  Downs  stood  by  and  heard  this  negotiation, 
and  asserted  no  title  to  the  stove,  nor  gave  any  notice  to 
the  defendant  that  he  was  the  person  with  whom  the 
trade  must  be  made,  he  and  his  firm  are  estopped  from 
asserting  title  to  the  stove. 

It  is  equally  clear  that  if  the  jury  should  believe 
Downs  the  plaintiffs  were  not  estopped,  and  they  were 
entitled  to  recover. 

The  case  was  clearly  one  for  the  jury,  and  it  was  error 
to  refuse  to  submit  it. 

It  will  be  for  the  jury  to  say  what  weight  is  to  be  given 
to  the  fact  that  the  sale  of  the  stove  was  made  by  Bra- 
man  in  the  plaintiffs'  store. 

I  have  looked  into  the  case  that  was  before  us  on  the 
former  appeal,  and  find  that  there  was  no  evidence 
given  on  the  part  of  the  defendant  tending  to  establish 
an  estoppel  against  the  plaintiffs. 

As  the  case  was  then  presented,  Braman  was  the 
plaintiff's  agent  to  sell  a  stove,  and  he  did  sell  it,  in 
their  store,  in  violation  of  his  duty  as  agent,  as  his  own 
property.  The  defendant  was  bound  to  ascertain  the 
extent  of  his  authority ;  at  least  he  was  bound  to  in- 
quire whether  the  plaintiffs  had  parted  with  their  own- 
ership. 

I  have  not  examined  the  exceptions  to  the  admission 
of  evidence.  The  failure  to  submit  the  case  to  the  jury 
is  fatal,  and  the  judgmenf  must  be  reversed,  and  a  new 
trial  ordered,  costs  to  abide  the  event. 

ff 

New  trial  granted. 

[FousTH  DxPAETMBirr,  Gnnnui.  Txbk,  at  BnflUo,  Jaaoflry  7, 1878.  Mvllhi, 
TakoU  and  E.  D.  dmiUh,  Justioefl.] 
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Alanson  Higbee,  executor,  &c.,  vs.  The  Guardiak 
Mutual  Life  Insurance  CoMPAmr  of  New  York. 

An  applicant  for  life  insurance  haying  stated  to  the  medical  examiner  that 
neither  of  his  parents  had,  to  his  knowledge,  been  afflicted  with  mental  de- 
rangement, a.Don-profeflBional  witness,  who  had  formerly  lived  in  the  neigh- 
borhood of  snch  parents,  after  describing  certun  eccentricities  of  condoct  on 
the  part  of  the  mother,  was  asked,  "  State  whether  the  things  yon  saw  and 
heard  from  her  struck  you  as  rational,  or  irrationaL"  Bdd  that  the  question^ 
in  the  abstract,  was  admissible,  and  the  exclusion  of  it  error. 

Where  a  physician,  examined  as  a  witness,  declined,  on  the  ground  of 
want  of  information,  to  give  any  medical  opinion  as  to  whether  a  person's 
headaches  were  neuralgic,  oV  proceeded  from  a  disordered  stomach ;  Held 
that  it  was  his  medical  opinion,  alone,  which  was  competent ;  and  that,  hav- 
log  declined  to  ^ye  such  opinion,  it  was  improper  to  ask  him  "  what  impres- 
sion was  made  on  your  mind  f 

In  an  action  upon  a  policy  of  life  insurance,  the  widow  of  the  insured  was 
asked  what  was  the  condition  of  her  husband's  health,  up  to  the  time  of  his 
death,  ffdd  that  the  question  was  competent,  as  calling,  not  for  a  medical 
or  professional  opinion,  but  for  the  knowledge  and  observation  of  the  witness, 
as  matters  of  fact. 

The  answer,  in  such  an  action,  set  up  as  a  defence,  that  the  assured  &laely  rep- 
resented, in  his  application,  that  he  had  never  had  any  serious  illness ;  Hdi, 
^that,  to  sustain  this  allegation  of  the  answer,  it  was  necessary  to  show  that 
the  applicant  had  had  a  serious  illness ;  and  the  language  must  be  under- 
stood in  its  ordinary  acceptation.  That  an  inquiry  as  to  serious  illness  could 
not  be  £urly  understood  to  call  for  a  statement  that  the  party  had  oocasion- 
ally  suffered  from  a  temporary  though  severe  headache. 

ffddf  also,  that  a  representation  denying  the  mental  derangement  of  the  appli- 
cant's parents,  not  being  absolute,  but  qualified  by  a  reference  to  his  own 
knowledge  on  the  subject,  did  not  vitiate  the  policy,  although  untrue  in  &ct. 
That  even  if  such  statement  was  to  be  considered  as  a  warranty,  in  order  to 
falsify  it  the  proof  must  show  the  applicants  knowledge  that  the  same  was 
untrue. 

One  of  the  questions  asked  of  the  applicant  was :  "  To  what  extent  does  the 
party  use  tobacco,  ales,  alcoholic  stimulants  or  opium  f  The  answer  was : 
"  I  have  never  used  tobacco  in  my  life,  or  liquor  in  any  form,  and  I  have 
never  used  opium."  Jfdd  that  the  representation  was  not  rendered  fiUae  by 
proof  that  the  applicant  had  occasionally  used  alcoholic  stimulants,  or  some- 
thing in  which  opium  was  contained,  as  a  mere  medical  remedy,  when  suffer- 
ing from  severe  paroxysms  of  pain. 

ffeld,  aUOf  that  the  statement  of  the  applicant,  in  regard  to  opium,  must  be  con- 
strued to  have  been  an  answer  to  an  inquiry  whether  he  used  opium 
as  a  narcotic  stimulant  when  in  an  ordinary  condition  of  health,  and  not 
as  a  reply  to  an  inquiry  whether  he  used  it  in  good  futh  as  a  medical 
remedy,  during  paroxysms  of  pain  arising  from  occasional  attacks  of  disease. 


BUFFALO-JANUARY,  1873.  463 


l^bee  v.  Guardian  Mutual  Life  Ins.  Co.  of  New  York. 

A  warranty  is  a  contract;  and  tooonstdtnte  a  warranty  of  tiact^  in  a  policy  of  in- 
snrance,  it  must  be  incorporated  into  the  contract^  either  upon  the  &ce  of  it, 
or  by  reference. 

It  was  stated  in  a  policy  that  the  same  was  made  "  in  consideration  of  the  rep- 
resentations made  in  the  application  for  the  same,  which  is  hereby  made  a 
port  of  this  policy,  and  of  the  sum,**  dkc.  *  *  "And  it  is  also  understood 
and  agreed  by  the  within  assured,  to  be  the  true  intent  and  meaning  hereof, 
that  if  the  representations  made  in  the  applieaHon  for  this  policy  and  upon  the 
faith  of  which  this  policy  is  issued,  should  be  found  in  any  respect  untrue, 
then  and  in  such  case,  this  policy  shall  be  null  and  yoid.**  Held  that  these 
proYislons  clearly  made  the  application  a  part  of  the  policy  itself,  and  the 
representations  in  the  answers  to  the  questions  contained  in  it  warranties. 

Hdd,  cUao,  that  the  "  application,'*  referred  to  in  the  policy,  was  a  paper  headed 
"  Application  for  policy  No.  — ,"  and  which  contained  a  series  of  questions 
intended  to  be  addressed  to  the  person  whose  life  was  proposed  to  be  in- 
sured ;  also  a  paper  attached  thereto,  and  headed  "  Questions  to  be  answered 
by  the  party  for  whose  benefit  the  insurance  is  desired."  That  a  paper  with 
the  heading  "  Questions  to  be  answered  by  the  medical  examiner  for  the 
company,"  was  not  to  be  deemed  the  application,  or  a  part  of  the  application. 
And  that  statements  made  by  the  applicant  to  the  medical  examiner  in  an- 
swer to  the  questions  in  that  paper,  were  not  warranties,  within  the  meaning 
of  the  policy. 

When  the  statement  is  a  warranty,  it  must  be  actually  true ;  and  whether  ma- 
terial or  not,  its  falsity  ayolds  the  policy. 

The  fiilsity,  however,  of  a  collateral  representation  not  expressly  warranted  by 
the  contract,  will  not  avoid  the  policy,  unless  it  is  material  to  the  risk.  But 
if  false  in  substance,  and  material  to  the  risk,  there  can  be  no  liability  upon 
the  policy,  however  innocently  the  misrepresentation  may  have  been  made. 

The  judge  refused  to  charge  the  jury  that  the  statements  made  by  the  appli- 
cant, to  the  medical  examiner,  if  untrue,  whether  intentionally  false  or  not, 
would  vitiate  the  policy.  Held  that  the  request  to  charge  was  properly  de- 
nied, if  for  no  other  reason,  because  it  lacked  the  necessary  qualification  that 
the  statement  must  be  material.  That  the  materiality  of  the  statement  was  a 
question  for  the  jury ;  and  that,  to  have  instructed  the  jury  according  to  the 
request,  without  qualification,  would  have  been  erroneous. 

An  incorrect  statement  by  the  applicant,  in  answer  to  a  question  by  the  exam- 
ining physician,  will  not  be  deemed  such  a  misrepresentation  as  to  avoid  the 
policy,  when  it  appears  that  the  physician's  report  as  to  the  applicant's  con- 
dition, and  not  the  statements  of  the  applicant  himself,  were  relied  upon  by 
the  company ;  what  the  applicant  actually  did  say  not  being  reported  to  the 
company. 

MOTION  for  a  new  trial,  by  the  defendant,  on  ex- 
ceptions taken  at  the  Monroe  circuit,  and  ordered 
to  be  heard  at  the  General  Term  in  the  first  instance. 
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O.  F.  Dar^orthy  for  the  defendant. 
W.  F.  CogsweUy  for  the  plaintiff. 

By  the  Courts  Taloott,  J.  This  is  an  action  on  a 
policy  of  life  insurance  procured  on  his  own  life  by 
George  Mulliner,  on  the  Slst  day  of  December,  1869. 
Mulliner  died  on  the  20th  day  of  April,  1870,  from  an 
overdose  of  laudanum,  taken  by  him  to  cure  a  severe 
headache.  The  answer  alleged  that  Mulliner,  upon  his 
application  for  a  policy,  had  made  certain  specific  rep- 
resentations, which  at  the  time  he  knew  to  be  false,  and 
that  the  facts  so  knowingly  misrepresented  were  mate- 
rial to  the  risk.  The  exceptions  to  which  our  attention 
is  called  by  the  counsel  for  the  defendants  are  of  three 
classes,  namely:  Exceptions  to  the  rejection  of  evi- 
dence, an  exception  to  the  admission  of  evidence,  and 
an  exception  to  the  charge.  These  exceptions  will  be 
considered  in  their  order. 

The  first  is  upon  the  exclusion  of  a  question  put  to 
Br.  Mandeville,  who,  as  a  medical  examiner  for  the 
company,  made  an  examination  of  the  deceased,  and  a 
report  wpon  his  application.  The  evidence  tended  to 
show  that  Mulliner  had,  during  his  lifetime,  been  sub- 
ject, at  intervals,  to  severe  headaches,  and  that  on  these 
occasions  he  had  frequently  resorted  to  the  use  of 
laudanum  as  a  medical  remedy.  Among  the  printed 
questions  to  be  answered  by  the  medical  examiner,  was, 
"  Are  the  functions  of  the  brain,  the  muscular  and  ner- 
vous systems  in  a  healthy  state  1"  And  the  Dr.  stated 
that  when  he  came  to  this  question  he  asked  Mulliner, 
**Have  you  ever  had  any  difficulty  with  your  head  or 
brain?"  to  which  Mulliner  answered,  "No,  never." 
Another  of  the  printed  questions  addressed  to  the  medi- 
cal examiner  was,  "  To  what  extent  does  the  party  use 
tobacco,  ales,  or  alcoholic  stimulants."  And  the  Dr. 
states  that  to  this  question  he  added  the  words  "or 
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opium,'*  and  that  MuUiner  stated,  "  I  suppose  I  can  say 
what  but  few  men  can  say,  that  you  have  examined. 
I  have  never  used  tobacco  in  my  life,  or  liquor  in  any 
form,  and  hav.e  never  used  opium,  and  I  have  never  been 
sick  a  day  in  my  life."  Another  question  to  the  medi- 
cal examiner  was,  "  Has  the  party  ever  had  any  serious 
sickness  or  illness?"  and  he  states  that  Mulliner  an- 
swered that  question,  ^'No."  The  Dr.  hdid  answered 
the  printed  questions  above  quoted.  The  first  "yes ;" 
the  second  "none;  strictly  temperate,"  and  the  third 
in  the  negative.  The  final  printed  question  addressed 
to  the  medical  examiner  was,  "Do  you  advise  the  tak- 
ing of  this  risk,  ten  thousand  dollars  being  the  maximum 
amount?"  To  this  the  Dr.  answered  "yes;  for  the 
maximum  amount,  a  first  class  subject."  The  ques- 
tions addressed  to  Dr.  Mandeville  on  the  trial,  the  ex- 
clusion of  which  was  excepted  to,  are  as  follows:  "If 
he  had  informed  you  that  for  several  years  he  had  been 
subject  to  severe  headaches,  it  would  have  called  upon 
you  to  make  further  inquiries  ?"  "As  a  medical  man 
and  professional  examiner  for  insurance,  state  whether 
or  not,  in  your  opinion,  that  was  an  important  fact,  if  it 
existed,  to  be  communicated  to  you."  "  State  whether, 
as  a  physician  and  medical  examiner  for  the  purpose  of 
insurance,  you  would  have  regarded  the  use  of  lauda- 
num by  Mulliner,  if  that  use  had  been  praticed  by  him 
for  a  series  of  years,  as  important  as  bearing  upon  the 
answer  you  would  give  in  regard  to  the  propriety  of 
taking  this  risk?"  These  questions  all  assumed  the 
existence  of  certain  facts,  to  wit,  the  headaches  and  the 
use  of  laudanum,  of  which  no  evidence  had  been  given 
at  that  time.  It  does  not  appear  that  the  counsel  then 
disclosed  the  fact  that  he  intended  to  introduce  evidence 
to  establish  the  existence  of  the  facts  upon  which  the 
opinion  of  the  witness  was  sought  by  the  questions.  As 
the  case  then  stood  it  was  impossible  for  the  court  to 
know  thftt  the  answers  might  be  rendered  relevant  by 
Vol.  LXVI.  30 
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the  subsequent  testimony  of  other  witnesses.  So  far  as 
then  appeared  or  was  stated,  the  questions  called  for 
mere  abstract  speculations  wholly  irrelevant  to  the  case. 
The  Dr.  had  already  been  examined  without  objection 
as  to  the  effect  which  the  answers  and  statements  which 
Mulliner  made  had  on  his  (the  doctor's)  mind.  These 
I)articular  questions,  the  exclusion  of  which  is  excepted 
to,  were  therefore  properly  excluded  at  the  stage  of  the 
case  where  the  exception  appears.  And  it  is  therefore 
unnecessary  to  criticise  them  with  a  view  to  ascertain 
whether  either  of  them  would  have  been  admissible  at  a 
subsequent  period. 

The  next  exeception  was  upon  the  exclusion  of  a 
question  put  to  Horace  E.  Clark,  a  non-professional  wit- 
ness. It  appeared  that  Mulliner  had  stated  to  Br. 
Mandeville  that  neither  of  his  parents  had,  to  his  knowl- 
edge, been  afflicted  with  mental  derangement.  Mr. 
Clark,  who  had  formerly  lived  in  the  neighborhood  of 
the  parents  of  Mulliner,  had  described  certain  eccen- 
tricities of  conduct  on  the  part  of  Mulliner' s  mother, 
such  as  talking  to  herself,  wandering  about,  and  mak- 
ing contradictory  statements.  He  was  then  asked  ^  ^  State 
whether  the  things  you  saw  and  heard  from  her  struck 
you  as  rational  or  irrational  f  This  court  has  held,  in 
Van  Zandt  v.  The  Mutual  Benefit  Ins,  Co,  {MS.  May 
Term^  1872,)  following  the  Court  of  Appeals  in  Clapp 
V.  FuUertony  (34  N.  T.  190,)  that  where  the  question  of 
sanity  is  in  issue,  such  a  question  may  be  put  to  a  non- 
professional witness  in  reference  to  the  conduct  and  acts 
of  the  party  whose  sanity  is  under  investigation,  and 
which  conduct  and  acts  have  been  observed  and  are  de- 
scribed by  the  witness.  We  must  therefore  consider  it 
in  the  abstract  as  admissible,  and  the  exclusion  of  it 
error.  But  it  seems  to  be  quite  apparent  in  the  oase 
that  if  technically  Erroneous,  the  ruling  could  not  have 
operated  injuriously  to  the  defendant.  The  defendant 
wholly  failed  to  establish  any  such  state  of  kn«wn  and 
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recognized  insanity  as  would  be  within  the  alleged  rep- 
resentation ;  much  less  that  it  was  known  to  Mulliner. 
To  test  the  question,  let  us  suppose  Clark  had  answered 
the  question  that  the  conduct  of  Mulliner' s  mother, 
■which  he  had  described,  appeared  to  him  irrational — 
iwrhich  is  the  most  the  defendant  can  claim — could  it 
have  by  possibility  made  any  difference  in  the  result  ? 
We  think  not ;  for  in  our  view,  taking  all  the  evidence 
together,  even  with  such  an  answer  as  is  supposed  to 
the  excluded  question,  there  would  have  been  no  evi- 
dence sufficient  to  warrant  a  verdict  for  the  defendant 
in  this  case  upon  the  ground  of  the  insanity  of  Mulli- 
ner's  mother. 

The  next  exception  arises  upon  the  exclusion  of  a 
question  addressed  by  the  defendant's  counsel  to  Dr. 
Durand.  The  witness  had  stated  that  he  had  one  or 
more  interviews  with  Mulliner,  and  had  some  conver- 
sation with  him  in  regard  to  the  headache  with  which 
he  (Mulliner)  was  occasionally  afflicted.  And  the  coun- 
sel for  the  defendant  was  seeking  to  get  from  the  wit- 
ness an  opinion  as  to  whether  Mulliner' s  headaches  were 
neuralgia  or  proceeded  from  a  disordered  stomach.  The 
witness  had  declined  to  give  any  medical  opinion ;  he 
was  then  asked  by  the  counsel  for  the  defendant,  **Did 
you  get  enough' '  (meaning  in  the  interviews  before  re- 
ferred to)  "to  satisfy  your  own  mind?"  The  witness 
answered  "I  think  I  did,  but  not  enough  to  have  a 
medical  opinion  on."  The  defendant's  counsel  then 
asked  him,  "What  impression  was  made  on  your 
mind  ?"  This  question  on  objection  was  excluded.  It 
is  very  clear  that  the  exclusion  was  proper.  It  was  the 
medical  opinion  of  the  witness  which  alone  was  compe- 
tent. If  he  declined  to  give  such  an  opinion,  on  the 
ground  of  the  want  of  sufficient  information,  that  was 
the  end  of  the  matter.  His  opinion,  unless  he  would 
undertake  to  base  it  upon  his  professional  knowledge, 
was  no  more  admissible  than  that  of  any  other  man. 
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The  next  exception  is  to  the  admission  of  testimony. 
Mrs.  MuUiner,  the  widow  of  the  assured,  was  asked  by 
the  counsel  for  the  plaintiff,  what  was  the  condition  of 
her  husband's  health  up  to  the  time  of  his  death.  The 
question  was  objected  to  by  the  defendant's  counseL 
And  he  now  insists  that  it  was  incompetent,  as  calling 
upon  the  witness  for  a  mere  opinion  upon  a  matter  as 
to  which  she  was  not  an  expert.  We  do  not  understand 
that  to  be  the  purport  of  the  question.  It  is  one  hourly 
put  and  answered  in  the  common  intercourse  of  society, 
to  laymen  of  all  conditions,  and  which  it  is  universally 
conceded  they  are  competent  to  answer,  not  only  as  to 
themselves  but  members  of  their  families.  It  is  under- 
stood to  call  not  for  a  medical  or  professional  opinion, 
but  for  the  knowledge  and  observation  of  the  party  to 
whom  it  is  add:fessed,  as  matters  of  fact.  Nothing  is 
more  common  than  for  a  non-professional  witness  to  be 
permitted  to  state  that  at  a  certain  period  a  party  was 
sick,  and  the  one  question  no  more  calls  for  a  medie-al 
opinion  than  the  other.  Similar  questions  were  held  to 
be  proper  in  the  case  of  Hawls  v.  The  Am.  Mutual  Life 
Ins,  Co.  (27  N.  T.  282,)  where  it  is  said  by  the  court : 
'^The  witnesses  to  (of)  whom  the  inquiry  was  made  had 
known  Fish  intimately  from  1848  d^^wn  to  the  period 
when  the  policy  was  obtained,  and  were  competent  to 
testify  to  his  general  good  health  and  soundness  of  con- 
stitution," {case  cited  p.  290.)  We  find  therefore  no 
error  in  the  decisions  in  relation  to  the  rejection  or  re- 
ception of  evidence,  to  which  our  attention  has  been 
called,  which  requires  us  to  direct  a  new  trial  in  the  case. 

The  main  and  important  question  arises  upon  the  ex- 
ception to  the  charge.  The  court  had  instructed  the 
i  ury  that  for  the  actual  truth  of  all  the  answers  to  the 
questions  contained  in  the  application  the  insured  was 
responsible,  and  that  if  any  of  these  answers  were  untrue 
in  point  of  fact,  whether  wilfully  and  designedly  or 
fraudulently  so,  or  not,  then  the  policy  was  avoided. 
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But  in  regard  to  the  statements  made  to  Dr.  Mandeville 
the  coart  had  charged,  in  substance,  that  if  Mulliner 
answered  falsely,  and  wilfully,  and  intentionally  sup- 
pressed the  truth  with  the  intention  of  misleading  the 
medical  examiner,  then  also  the  policy  was  void.    The 
counsel  for  the  defendant  asked  the  court  to  charge  the 
jury  "  that  the  statments  made  to  Dr.  Madeville,  if  un- 
true, whether  intentionally  false,  or  not,  would  vitiate 
the  policy."    The  court  refused  so  to  charge,  and  the 
defendant  excepted.    The  justice  also  said  in  his  charge : 
"  I  charge  you  that  the  gist  of  the  allegation,  in  this  re- 
spect against  George  Mulliner,  is  fraud  on  his  part,  in- 
tentional deception  of  the  medical  examiner;  and  if 
you  find  that  the  applicant  answered  the  question  truth- 
fully, as  he  understood  it,  truthfully  as  he  knew  his 
own  case  and  the  peculiarities  of  his  own  history,  such 
an  answer  does  not  avoid  the  policy  although  it  may 
not  have  been  strictly  true."    To  this  language,  quot- 
ing it,  the  defendant  excepted.    This  part  of  the  charge 
referred  to  the  answer  stated  by  Dr.  Madeville  to  have 
been  made  by  Mulliner  to  the  printed  question  put  to  Ijhe 
Dr.  *' Are  the  functions  of  the  brain,  nervous  and  mus- 
cular symptoms  in  a  healty  state?"    And  which  the 
Dr.  states  he  put  to  Mulliner  in  the  modified  form, 
whether  he  had  any  difficulty  with  his  head  and  brain. 
In  order  to  see  the  application  of  this  charge  and  Re- 
fusal to  charge  to  the  pleadings  and  evidence  ip  the 
case,  it  is  necessary  to  ascertain  what  allegations  of 
misrepresentation    contained    in    the   answer    can    be 
founded  upon  the  statements  made  to  Dr.  Mandeville, 
They  are  as  follows,  as  set  up  in  the  answer:  "That  he, 
the  said  Mulliner,  had  never  had  any  serious  illness. 
That  neither  of  his  parents  had  been  afflicted  with  men- 
tal derangements.     That  the  functions  of  his  brain,  his 
muscular  and  nervous  systems  were  in  a  healthy  state. 
That  he  never  used  opium  in  any  forqci."     These  are  the 
only  specifications  of  false  representation  which  can  be 
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predicated  upon  the  statements  claimed  to  have  been 
made  by  Mulliner  to  Dr.  Mandeville.  The  first  inquiry- 
is,  whether  the  evidence  in  the  case  would  have  justified 
the  finding  that  any  of  these  statements  were  in  point 
of  fact  false.  The  interpretation  which  the  answer  puts 
upon  the  statement  made  by  Mulliner  to  Dr.  Mandeville, 
if  the  allegation  in  the  answer  is  intended  to  be  predi- 
cated on  any  statement  made  to  him  in  regard  to  his 
ever  having  been  sick,  is  that  it  was  a  negative  answer 
to  the  question  put  to  the  doctor :  "  Has  the  party  ever 
had  any  serious  illness  or  injury?"  There  is  no  ques- 
tion of  any  injury.  To  sustain  the  allegation  of  the  an- 
swer it  was  necessary  to  show  that  Mulliner  had  had  a 
serious  illness.  The  language  must  be  understood  in  its 
ordinary  acceptation.  Mulliner  appears  to  have  been  a 
man  of  uniformly  robust  health,  except  for  the  occa- 
sional headaches  from  which  he  had  suffered.  These 
headaches,  it  appeared,  continued,  generally,  but  a  part 
of  a  day,  or  for  a  few  hours ;  had  never  confined  him 
to  his  bed  or  in  the  house,  except  for  such  short  periods ; 
ai\d  the  question  is,  were  these  serious  illnesses  within 
any  fair  and  reasonable  interpretation  of  that  expression 
as  it  would  be  understood  by  ordinary  persons.  We 
think  the  inquiry  for  serious  illness  coul<J  not  be  fairly 
understood  to  call  for  a  statement  that  the  party  had 
occasionally  suffered  from  a  temporary  though  severe 
head§;Che;  consequently  that  there  was  no  sufficient 
proof  that  the  representation  alleged  in  the  answer  was 
in  fact  false.  Moreover,  whether  an  illness  is  ''serious" 
is  matter  of  opinion,  about  which  individuals  might 
differ,  and  an  erroneous  opinion  on  this  point  stated  to 
the  medical  examiner  will  not  vitiate  a  policy.  {Hogle 
v.  The  Ghiardian  Life  Ins,  Co.  (4  Abb.  Pr,,  i\r.  S.,  346.) 
As  to  the  allegation  concerning  the  mental  derange- 
ment of  his  mother,  we  have  seen  that  the  representation 
was  not  absolute  a;  set  up  in  the  answer,  but  was  qual- 
ified by  reference  of  Mulliner' s  own  knowledge  on  the 
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sabject ;  and  even  if  the  statement  is  to  be  considered  as 
a  warranty,  in  order  to  falsify  it  the  prooif  mnst  show 
the  knowledge  of  the  party  that  the  statement  is  untrae. 
(Bliss  on  I4fe  Ins.^  §  54.)  But,  as  before  stated,  the 
evidence  yi  the  case  did  not  warrant  the  finding  of  the 
fact  of  derangement  within  the  meaning  of  the  repre- 
sentation. 

The  next  allegation  claimed  to  be  false  is  that  he 
represented  that  the  functions  of  his  brain,  his  muscular 
and  nervous  systems,  were  in  a  healthy  state.  It  does 
not  appear  that  Mulliner  made  any  statement  to  Dr. 
Mandeville  concerning  the  functions  of  his  brain  or  his 
muscular  and  nervous  systems.  The  interpretation 
which  the  defendants  put  upon  what  he  Tsaid  about  his 
head  and  brain  is  that  he  substantially  answered  the 
question  put  to  the  Dr.  as  to  the  functions  of  his  brain, 
in  the  negative.  There  does  not  appear  to  have  been 
any  sufficient  evidence,  in  the  case,  of  any  functional 
disease  of  the  brain ;  such  evidence  as  there  was  tends 
to  the  contrary  conclusion.  Dr.  Mandeville  says  that 
serious  functional  or  organic  diseases  would  ordinarily 
be  inconsistent  with  such  a  state  of  apparent  physical 
health  and  development  as  Mulliner  presented;  that, 
ordinarily,  serious  disorder  of  the  brain  would  not  be 
consistent  with  the  condition  in  which  he  found  Mul- 
liner' s  system ;  and  that  the  state  in  which  he  found 
Mulliner' s  pulse  was  evidence,  to  his  mind,  that  his 
brain  was  in  a  healthy  condition.  Dr.  Clark,  who  had 
been  called  to  visit  Mulliner  professionally  on  the  occa- 
sion of  one  of  his  headaches,  and  who  states  that  he 
made  a  diagnosis  of  the  disease,  says  that  he  formed  an 
opinion  that  Mulliner' s  headaches  arose  from  indiges- 
tion and  derangement  of  the  stomach  and  bowels ;  and 
that  those  occasional  headaches  would  not  necessarily 
produce  organic  disease.  A  function  is  a  peculiar  or 
appointed  action  ;  the  word  is  derived  from  one  which 
signifies  to  perform.     A  functional  disease  of  the  brain 
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is  some  disease  of  that  organ  which  prevents  or  inter- 
feres with  the  performance  of  its  operation.  There  does 
not  appear  to  have  been  any  evidence  that  Mulliner  was 
afflicted  with  any  disease  of  the  brain  which  prevented 
or  interfered  with  the  normal  operation  of  that  organ. 

Another  representation  alleged  to  have  been  false  was 
that  concerning  the  use  of  opium.  The  printed  ques- 
tion was,  "To  what  extent  does  the  party  use  tobacco, 
ales  or  alcoholic  stimulants  ?'  This  question,  the  Br. 
says,  he  put  to  Mulliner,  adding  the  words  "or 
opium."  The  answer  of  Mulliner  was  :  "I  have  neyer 
used  tobacco  in  my  life,  or  liquor  in  any  form,  and  I 
have  never  used  opium."  The  answer,  it  will  be  ob- 
served, allege£(  this  representation  a  little  broader  than 
it  is  proved.  It  states  the  representation  to  have  been 
that  he  never  used  opium  in  any  form.  This  statement 
is  alleged  to  have  been  false,  for  the  reason  that  it  ap- 
pears that  Mulliner  had,  on  several  occasions,  resorted 
to  the  use  of  laudanum,  as  a  medical  remedy  for  his 
headaches.  He  had  also  taken  Dover' s  powders  for  the 
same  purpose.  Dover's  powders  being  a  well  known 
preparation  containing  opium  as  one  of  its  ingredients ; 
and  as  is  proved,  on  one  occasion  a  solution  of  morphine 
was  used  by  Dr.  Clark  upon  Mulliner  for  the  same  pur- 
pose, by  subcutaneous  injection.  Laudanum  is  in  real- 
ity an  alcoholic  prepai-ation  of  opium,  known  in  medical 
science  as  the  "tincture  of  opium,"  but  properly  known 
as  "laudanum,"  and  very  many  people  have  no  knowl- 
edge that  the  liquid  known  to  them  as  "laudanum" 
contains  any  opium  whatever.  And  it  might  be  a  seri- 
ous question  whether  the  representations  alleged  should 
not  be  strictly  construed,  and  as  referring  only  to  the 
substance  commonly  known  as  "opium,"  the  substance 
which  would  be  understood  to  be  inquired  for,  and 
would  be  famished  by  any  druggist  upon  an  inquiry 
for  opium.  So,  too,  laudanum  contains  alcohol,  and  is 
undoubtedly,  to  a  certain  extent,  as  a  matter  of  science, 
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an  alcoholic  stimulant;  but  no  point  is  made  by  the 
answer  on  the  fact  that  laudanum  ^contains  alcohol. 
Upon  the  assumption,  however,  that  the  insured  guaran- 
teed the  entire  scientific  accuracy  of  the  oral  statements 
made  by  him  to  the  examining  pl^sician,  we  must  ascer- 
tain the  sense  in  which  the  inquiry  was  put,  and  what 
was  intended  and  understood  by  the  parties  to  the  con- 
versation. Tobacco,  alcoholic  stimulants  and  opium 
are  all  narcotic  stimulants ;  each  is  occasionally  resorted 
to  as  a  remedy  in  disease,  for  the  purpose  of  obtaining 
the  benefit  of  the  narcotic,  or  stimulating  or  other  prop- 
erties. Each  is  also  used  by  numerous  persons  as  a 
habit,  when  in  health,  and  for  the  purpose  of  obtaining 
the  narcotic  and  stimulating  effects  of  the  drug  when 
the  person  using  it  supposes  himself  to  be  in  the  ordinary 
and  normal  condition.  The  use  first  described,  when 
practiced  habitually  and  to  any  considerable  extent,  is 
considered  to  be  injurious  to  the  health  and  system,  and 
to  have  a  tendency  therefore  to  shorten  life,  while  the 
proper  administration  of  either,  as  a  medical  remedy,  in 
case- of  disease,  so  far  from  being  injurious  and  tending 
to  shorten  life,  is  used  for  the  very  opposite  purpose, 
and  is  supposed  to  be  curative  in  its  effects.  There  can 
be  no  doubt  in  what  sense  this  inquiry  was  intended,  or 
as  to  which  description  of  use  was  inquired  for ;  and  as 
little  doubt  what  was  understood  both  by  Dr.  Mande- 
ville  and  Mulliner  to  be  the  meaning  of  the  question. 
In  fact,  Mr.  Cole,  who  acted  as  agent  for  the  company 
in  receiving  the  application  and  effecting  the  policy, 
undertaking  to  state  the  language  of  the  question  put  by 
Dr.  Mandeville  to  Mulliner  to  have  been,  "Are  you  in 
the  habit  of  using  tobacco,  &c.,"  showing,  at  all  events, 
the  sense  in  which  the  question  was  understood  by  him 
at  the  time.  The  answer  which  Dr.  Mandeville  made  to 
the  question  propounded  to  him  by  the  company  was, 
"None;  strictly  temperate."  Showing  that  the  ques- 
tion, as  understood  by  him,  related  to  what  is  known  and 


474        CASES  IN  THE  SUPREME  COURT. 

Higbee  v.  GuardiAQ  Mutaal  Life  Ins.  Co.  of  New  York. 

considered  as  an  intemperate  use  of  the  article  referred 
to.  To  hold  that  a  policy  would  be  avoided,  where  this 
usual  and  proper  question  had  been  answered  negatively, 
by  proof  of  the  fact  that  the  party  had  occasionally 
used  alcoholic  stimulants,  or  something  in  which  opium 
was  contained  as  a  mere  medical  remedy,  when  suffer- 
ing from  some  paroxysm  of  pain,  would  render  those 
supposed  securities,  recently  so  much  relied  upon  as 
provisions  for  widows,  orphans  and  creditors  extremely 
illusory,  on  the  principle  of  noscikt/r  a  sociis.  {JSdrfer 
V.  Phcenix  Ins.  Co.,  19  Mo.  506.  S.  C.  BigeJovfs  Report 
of  Life  InsuraTice  Cases,  301 .  Chattack  v.  Shame,  1 
Moody  &  Rob.  498.)  The  question  as  to  opium  must  be 
understood  in  the  same  way  as  in  regard  to  tobaccq^  and 
alcoholic  stimulants.  We  are  therefore  of  the  opinion 
that  the  statement  of  MuUiner  on  the  subject  of  opium, 
must  be  construed  to  have  been  an  answer  to  an  inquiry 
as  to  whether  he  used  opium  as  a  narcotic  stimulant 
when  in  an  ordinary  condition  of  health,  and  not  as  an 
answer  to  an  inquiry  whether  he  used  it  in  good  faith, 
as  a  medical  remedy  during  paroxysms  of  pain  arising 
from  occasional  attacks  of  disease.  Viewing  the  ques- 
tion and  answer  in  this  light,  we  do  not  see  that  there 
was  any  suflBcient  evidence  to  establish  the  falsity  of  the 
representation.  If  we  are  correct  in  the  foregoing  con- 
clusions, that  the  evidence  was  insufficient  to  establish 
the  falsity  in  fact  of  any  of  the  representations  charged  in 
the  answer  to  have  been  false,  and  which  can  be  claimed  to 
have  been  made  by  Mulliner  to  Dr.  Mandeville,  then  what 
the  judge  charged  or  refused  to  charge  as  to  what  would 
be  the  effect  of  those  representations  if  made  in  good 
faith,  but  which  were  in  fact  unintentionally  untrue, 
was  wholly  immaterial,  and  cannot  afford  cause  for 
ordering  a  new  trial. 

But  we  do  not  intend  to  rest  the  decision  of  the  mo- 
tion wholly  upon  the  ground  heretofore  stated.  The 
representations  set  up  in  the  answer  are  alleged  with  a 
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scienier  of  the  falsity  on  the  part  of  Mulliner.  If  these 
allegations  of  the  answer  stood  alone,  it  would  perhaps 
be  an  answer  to  the  exceptions  to  the  charge  and  refusal. 
But  in  a  former  part  of  the  answer,  referring  to  these 
same  representations,  they  are  alleged  to  have  been  a 
part  of  the  contract,  and  to  have  been  warranties,  so  that 
for  the  purposes  of  the  fourth  clause  of  the  answer 
the  allegation  of  the  scie^ipter  was,  perhaps,  mere  sur- 
plusage. 

Were  these  oral  statements  made  by  Mulliner  to  the 
medical  examiner  warranties,  so  that  they  must  be  ab- 
solutely true  in  all  particulars,  or  the  policy  is  void 
T^thout  regard  to  their  materiality  or  to  the  good  faith 
and  honest  intention  with  which  they  were  made  1  A 
warranty  is  a  contract ;  and  to  constitute  a  warranty  of 
fact,  in  a  policy  of  insurance,  it  must  be  incorporated 
into  the  contract,  either  upon  the  face  of  it  or  by  ref- 
erence. "  Courts  lean  in  favor  of  a  construction  which 
makes  a  given  statement  a  representation  rather  than  a 
warranty.  Warranties  will  not  be  created  or  extended 
by  construction.  They  must  arise,  if  at  all,  upon  the  fair 
interpretation  and  clear  intendment  of  the  words  used 
by  the  parties."  Bliss  on  Life  Insurance^  §  63,  and 
cases  cited.)  "A  warranty  will  be  strictly* construed 
as  not  extending  beyond  its  precise  terms."  {Id.  %  54.) 
"A  warranty  is  never  to  be  created  by  construction, 
but  must  necessarily  result  from  the  nature  of  the  con- 
tract, or  must  appear  on  the  face  of  the  policy,  or  in  its 
body."  {Jefferson  Ins.  Co.  v.  Cotheal^  7  Wend.  73. 
See  also  Chase  v.  Hamilton  Ins.  Co.^  20  N.  T.  52 ;  14 
Barb.  383;  A:  Hill,  329.) 

In  Eddy  Street  Foundry  v.  Hamden  &c.  Ins.  Co.  (11 
Clifford,  U.  S.  300,)  it  is  held  by  Justice  Clifford  that 
*'A11  statements  contained  in  the  policy  itself  are 
prima  facie  warranties,  while  extraneous  statements 
are  regarded  merely  as  representations,  even  when 
made  formally,  in  writing  or  in  answer  to  written  or 
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printed  questions  propounded  by  the  insurers.  Such 
statements,  when  not  introduced  into*  the  policy,  are  or- 
dinarily regarded  as  collateral  to  the  contract,  but  they 
may  undoubtedly  be  incorporated  with  it  by  agreement, 
and  then  they  cease  to  be  representations,  and  become 
warranties.*'  This  we  understand  to  be  a  correct  state- 
ment of  the  law  on  the  subject.  What  representations, 
then,  can  it  be  claimed  were  contained  in  this  policy,  or 
incorporated  in  it  by  agreement  ?  The  only  portions  of 
the  policy  which  bear  upon  the  question  under  con- 
sideration are  as  follows :  In  the  commencement  of  the 
policy  it  is  stated  to  be  made  by  the  company,  "in  con- 
sideration of  the  representations  made  to  them  in  the 
application  for  the  same,  which  is  hereby  made  a  part 
of  this  policy,  and  of  the  sum,"  &c.  On  a  subsequent 
part  of  the  policy  it  is  further  said :  "And  it  is  also  un- 
derstood and  agreed  by  the  within  assured,  to  be  the 
true  intent  and  meaning  hereof,  that  if  the  representa- 
tions made  in  the  application  for  this  policy,  and  upon 
the  faith  of  which  this  policy  is  issued,  shall  be  found 
in  any  respect  untrue,  then  and  in  such  case  this  policy 
shall  be  null  and  void."  These  provisions  clearly  make 
the  application  a  part  of  the  policy  itself,  and  the 
representations  in  the  answers  to  the  questions  contained 
in  it, warranties.  What,  then,  is  the  "application"  which 
is  referred  to  in  the  policy  ?  We  think  the  justice  at  the 
circuit  correctly  held  that  it  was  the  paper  headed 
"  Application  for  policy  No.  21,938,"  and  which  con- 
tains a  series  of  questions  intended  to  be  addressed  to 
the  person  whose  life  is  proposed  to  be  insured,  prob- 
ably also  including  the  paper  attached  thereto  and 
headed,  "Questions  to  be  answered  by  the  party  for 
whose  benefit  the  insurance  is  desired."  These,  we 
think,  are  the  only  papers  which  can  be  fairly  consid- 
ered to  constitute  the  application,  although  in  practice 
in  this  case  there  was  also  attached  to  the  same  papers 
another  printed  paper  with  the  heading,  "Questions  to 
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be  answered  by  the  medical  examiner  for  the  com- 
pany." We  tliink  the  latter  cannot  reasonably  be  con- 
sidered to  be  the  application,  or  part  of  the  application. 
It  commences  with  what  is  intended  as  a  direct  commu- 
nication from  the  company  to  its  medical  examiner, 
stating  the  importance  of  his  duties  and  urging  in  be- 
half of  the  company  the  exercise  of  vigilance  and  scru- 
tiny in  the  examination,  and  stating  that  the  examiner 
will  be  paid  whether  he  recommends  or  rejects  the/jaae ; 
and  what  seems  to  be  conclusive,  is  that  the  very  first 
question  addressed  to  .the  medical  examiner  is,  '^1. 
Have  you  the  application  before  you  filled  up?"  which 
is  answered,  "Yes."  Now,  this  would  be  an  absurd 
and  impossible  question  if  the  very  document  which  it 
was  Expected  the  medical  examiner  would  then  com- 
mence to  fill  up  was  the  application  or  a  part  of  the  ap- 
plication. Besides  this,  it  is  quite  apparent  that  as  to 
many  of  the  questions  proposed  to  the  medical  exam- 
iner, the  applicant  could  not  know,  and  could  not  be 
supposed  to  know,  whether  they  were  truly  answered 
or  not ;  such  as  the  regularity  of  the  sounds  and  rhythm 
of  the  heart,  &c.  We  are  of  opinion,  therefore,  that 
the  statements  made  by  MuUiner  to  Dr.  Mandeville, 
were  not  warranties,  within  the  meaning  of  the  policy. 
The  counsel  for  the  plaintiff  claims  that  no  misrepresen- 
tation made  by  the  assured  at 'the  time  of  procuring  a 
policy,  and  which  is  not  an  express  warranty,  can  avoid 
the  policy  unless  it  was  wilfully  false,  and  fraudulently 
made.  And  the  language  of  some  of  the  judges  in  the 
two  recent  English  cases  to  which  he  refers  certainly 
countenances  the  idea  that  such  were  the  views  enter- 
tained by  them.  The  most  important  of  these  cases, 
that  of  Wheelton  v.  Hardisty^  (8  Ellis  &  Blackburn^ 
237,)  arose  upon  a  plea.  In  that  case  a  policy  had  been 
issued  for  the  benefit  of  certain  creditors,  upon  the  life 
of  one  Jodrell,  in  fact  based  upon  statements  made  by 
other  parties,  and  upon  an  application  to  another  com- 
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pany,  which  statements  the  applicants  for  the  policy  in 
question  had  certified  to  be  true  according  to  their  be- 
lief. This  qualification  as  to  belief  not,  however,  appear- 
ing upon  the  record,  certain  pleas  imputing  fraud  to  the 
assured  had  been  negatived  by  the  jury.  The  fourth 
plea,  however,  was  simply  of  the  representation  and  its 
falsity.  The  representation  as  set  up  in  the  plea,  was, 
that  Jodrell  had  not  had  any  fit  or  convulsion  since 
childhood,  and  ^^had  not  any  disease  of  the  lungs  or 
heart,  or  any  other  disease  or  disorder  tending  to  the 
shortening  of  life."  And  the  plea  negatived  the  truth 
of  these  representations  by  averring  that  Jodrell  had 
had  epileptic  fits  since  childhood,  and  had  the  delirium 
tremens.  The  jury  found  the  fourth  plea  to  be  true, 
but  the  plaintiff  moved  for  judgment  notwithstanding 
the  verdict.  This  motion  was  denied,  in  the  Queen's 
Bench,  which  held  the  representation  a  warranty.  But 
the  decision  was  reversed  in  the  Exchequer,  which  or- 
dered judgment  for  the  plaintiff,  notwithstanding  the 
verdict  on  the  fourth  plea,  holding  that  the  statement 
was  not,  under  the  provision  of  the  policy,  a  warranty 
by  the  assured,  but  was  a  mere  representation.  It  ap- 
pears quite  probable  that  the  real  ground  upon  which 
the  allegation  of  the  plea  was  held  in  the  Exchequer 
to  be  no  bar,  was  because  it  did  not  contain  any  direct 
averment  of  the  materiality  of  the  representation.  Mar- 
tin, B.,  says :  '^  So  that  there  is  nothing  to  show  that  the 
defendants  were  really  injured  by  the  fact  of  the  repre- 
sentation being  untrue."  And  Bramwell,  B.,  said : 
"  The  plea  is  bad  because  the  existence  of  the  fact  it 
traverses  is  immaterial."  In  the  other  case,  Anderson  v. 
Fitzgerald^  (4  House  of  Ijords^  484,)  the  court  below 
had  instructed  the  jury  in  a  case  held  to  be  a  warranty, 
that  the  representation  alleged  to  be  false  must  also  be 
material,  in  order  to  defeat  the  policy.  The  decision  be- 
low was  reversed  in  the  House  of  Lords,  on  the  opinion 
of  the  twelve  judges.    The  remarks  of  the  lord  chan- 
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cellor  in  that  case,  if  they  'are  to  be  understood  as  as- 
serting that  a  material  representation  not  a  warranty,  in 
order  to  avoid  the  policy,  must  not  only  be  false  but 
wilfully  and  knowingly  false,  were  obiter  in  the  case. 
Other  English  cases  as  well  as  the  whole  current  of  de- 
cision in  this  country,  and  the  uniform  teachings  of  the 
elementary  writers  upon  the  law  of  insurance,  seem  to 
settle  the  question  beyond  the  power  of  this  court  to 
depart  from  the  recognized  rule.    In  Alston  v.  The  Me- 
chanics* Mutual  InsuraTice  Co.  in  the  Court  of  Errors, 
(4  HiU^  329,)  the  chancellor,  after  a  careful  examina- 
tion of  the  rule  upon  this  question  laid  down  by  nu- 
merous text  writers,  both  American  and  foreign,  says : 
'^  I  find  them  concur  in  saying  that  a  misrepresentation 
in  reference  to  insurance  contracts  is  a  false  affirmation 
as  to  some  facts  material  to  the  risk,  which  affirmation  is 
made  by  the  assured  or  his  agent,  either  from  a  mistake 
as  to  the  fact  represented,  or  with  a  design  to  deceive  the 
insurer."     He  had  before  laid  down  the  same  doctrine, 
also  in  the  Court  of  Errors,  in  The  Farmers^  Ins.  and 
Loan  Co.  v.  Snyder  (16  Wend.  481,)    Chancellor  Kent 
(3  KenPs  Com.  283)  speaks  of  two  kinds  of  misrepre- 
sentations.    Those  which  are  intentional  and  avoid  the 
contract  for  actual  fraud  on  the  part  of  the  assured  or 
his  agents,  and  those  which  arise  from  mistake  or  over- 
sight, which  do  not  aflfect  the  policy  unless  they  are 
untrue  in  substance  and  material  to  the  risk.    The  state- 
ments of  the  elementary  writers  may  be  found  collected 
in  the  opinion  of  the  chancellor  in  Alston  v.  TTie  Me- 
chanics* Mutual  Ins.  Co.,  supra.    {See  also  Wall  v. 
Howard  Ins.  Co. ,  14  Barb.  383  ;  Mutual  Life  Lis.  Co. 
V.  Wager,  27  Barb.  354 ;  Campbell  v.  New  England 
Ac.  Ins.  Co.,  98  Mass.  301.)    A  representation  differs 
from  a  positive  warranty  only  in  this,  that  with  respect 
to  the  latter  the  materiality  or  immateriality  of   the 
facts  included  in  it  is  unimportant ;  with  respect  to  the 
former  the  insurance  is  not  void  unless  the  fact  misrep- 
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resented  is  material.  {AngeU  on  Life  Ins.  %  318:)  We 
must  hold  the  law,  therefore,  to  be  that  where  the 
statement  is  a  warranty  it  must  be  actually  true,  and 
whether  material  or  not,  its  falsity  avoids  the  policy. 
The  falsity,  however,  of  a  collateral  representation  not 
expressly  warranted  by  the  contract  will  not  avoid  the 
policy  unless  it  is  material  to  the  risk.  But  if  false  in 
substance,  and  material  to  the  risk,  there  can  be  no  lia- 
bility upon  the  policy,  however  innocently  the  misrep- 
resentation may  have  been  made. 

From  the  foregoing  views  it  results  that  the  request 
to  charge  was  properly  denied,  if  for  no  other  reason, 
because  it  lacked  the  necessary  qualification  that  the 
statement  must  be  material.  The  materiality  i  of  the 
representation  was  a  question  for  the  jury,  (Campbell 
V.  New  England  Ac.  Ins.  Oo.y  supra;)  and  to  have  in- 
structed the  jury  according  to  the  request,  without 
qualification,  would  have  been  erroneous. 

That  portion  of  the  charge  excepted  to  referred  to  the 
representation  alleged  in  the  answer  to  have  been  ^^  that 
the  functions  of  his  brain,  his  muscular  and  nervous 
system,  were  in  a  healthy  state."  The  court  said:  "1 
charge  you  that  the  gist  of  the  allegation  in  this  respect 
against  George  Mulliner,  is  fraud  on  his  part,"  &c. 
This  allegation  referred  to  was  the  allegation  of  the  an- 
swer, and  was  entirely  correct,  as  the  answer  is  to  be 
understood  as  distinctly  averring  a  wilful  falsehood  in 
this  respect,  though  in  an  argumentative  form.  The 
representation  not  being  a  warranty,  the  only  remaining 
allegation  is  one  of  fraud.  After  the  cause  had  been 
tried  on  this  issue  the  defendant  was  bound  by  it,  a« 
the  plaintiff  may  have  contented  himself  with  evidence 
sufficient  to  satisfy  the  jury  that  Mulliner  practised  no 
wilful  deception  in  the  matter.  But  if  the  charge  had 
been  erroneous,  it  was  immaterial,  for  the  reason  before 
stated,  that  there  was  no  sufficient  evidence  in  the  case 
of  any  functional  disease  of  the  brain.     And  for  the 
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further  reason,  that  air  incorrect  statement  by  the  appli- 
cant in  answer  to  a  question  by  the  examining  physi- 
cian will  not  be  deemed  such  a  misrepresentation  as  to 
avoid  the  policy,  when  it  appears  that  the  physician's 
report  as  to  the  applicant's  condition,  and  not  the  state- 
ments of  the  applicant  himself,  was  relied  on  by  the  com- 
pany. {Hogle  V.  Ghuardian  Life  Ins.  Co.^  4  -4.66.  N.  8. 
346 ;  iSlOl,  6  Boh.  667.)  It  is  obvious  that  as  to  a  ques- 
tion of  this  character  the  company  must  rely  upon  the 
statement  of  the  medical  examiner.  What  MuUiner 
actually  did  say  was  not  reported  to  the  company,  but 
the  physician  made  his  own  answer,  not  only  from  the 
information  contained  in  MuUiner' s  statefhents,  but  from 
a  personal  and  careful  examination  of  the  physical  sys- 
tem of  the  applicant. 

On  the  whole,  then,  we  are  of  the  opinion  that  the  ex- 
ceptions to  which  our  attention  has  been  called  in  this 
case  present  no'  error  which  calls  upon  us  to  direct  a 
new  trial. 

A  new  trial  is  denied,  and  judgment  ordered  for  the 
plaintiff  on  the  verdict. 

Judgment  for  the  plaintiff. 

[Fourth  DsrARTMENT,  GimniAL  Tekv,  at  Bofhlo,  January  7,  187S.    Muttin, 
and  Ta2(»tf,  Justices.] 


-•••- 


McG-BATH  and  others  vs.  Brown. 

• 

The  plaintifis,  desiring  to  rent  a  store  owned  by  the  defendant,  inquired  of  him, 
by  letter,  whether  he  would ,  rent  it  to  them  for  five  years.  In  reply,  the 
defendant  wrote  to  the  plaintifis,  saying  they  could  have  a  lease  of  the  store 
for  five  years,  at  a  rent  of  $1,600  per  year,  if  the  security  they  offered  was 
satisfactory,  the  plaintiflb  offered  K,  as  security.  The  defendant,  upon 
inquiry,  concluded  .not  to  accept  him,  and  so  informed  the  plaintiffs.  Ifeld 
that  no  agreement  was  concluded,  between  the  parties,  whereby  the  defen- 
dant was  bound  to  lease  the  store  to  the  plaintifis. 
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IN  January,  1871,  the  defendant  owned  a  store,  in  the 
city  of  Buffalo,  which  had  been  leased  to  a  tenant 
by  a  lease  which  was  to  expire  on  the  1st  of  May  then 
next.  The  plaintiffs  were  partners,  and  desiring  to  rent 
the  store,  they  wrote  to  the  defendant,  who  resided  at 
Richmond,  Ya.,  inquiring  whether  he  would  rent  it  for 
five  years  from  the  expiration  of  the  then  existing  lease. 
Several  letters  passed  between  the  parties,  as  to  the 
terms  on  which  the  defendant  would  lease  to  the  plain- 
tiffs, and  finally,  on  the  24th  of  January,  the  def^idant 
wrote  to  the  plaintiffs,  informing  them  that  they  could 
have  a  lease  of  the  store  for  five  years,  at  a  rent  of  $1,500 
per  year,  if  thS  security  they  offered  was  satisfactory. 
The  plaintiffs  offered  one  Kasson,  as  security.  The  de- 
fendant understood  the  name  of  the  surety  to  be  Kan- 
non,  and  upon  inquiry  concluded  not  to  accept  him  as 
surety,  and  so  informed  the  plaintiffs. 

A  lease  was  then  given  to  other  parties,  and  the  plain- 
tiffs brought  this  action  to  recover  damages  for  breach 
of  the  agreement  to  give  a  lease. 

The  court  nonsuited  the  plaintiffs,  and  ordered  the  ex- 
ceptions to  be  heard  in  the  first  instance  at  the  General 
Term.    The  plaintiffs  appealed. 

Joel  L.  WaZker,  for  the  appellants. 

3.  01  Day  J  for  the  respondent 

By  the  Courty  Mullin,  P.  J.  Before  the  plaintiffs 
can  maintain  an  action  for  breach  of  an  agreement  to 
give  a  lease,  they  must  prove  that  a  valid  agreement  to 
lease  was  entered  into,  between  the  parties. 

If  I  understand  the  evidence,  no  agreement  was  ever 
concluded  between  the  parties.  The  defendant  refused 
to  agree  to  lease  until  satisfactory  security  was  fur- 
nished, and  this  was  not  done.  An  offer  to  give  it,  un- 
accepted, was  of  no  consequence.    Had  the  defendant 
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made  an  agreement  by  which  he  was  bound  to  give  a 
lease  on  receiving  satisfactory  security,  he  could  not 
arbitrarily  refuse  to  accept  security  proved  to  be  suffi- 
cient. £ut  until  he  was  legally  bound  to  accept  such 
security  1;ie  might  conscientiously  refuse  to  accept  any. 

Such  is  the  condition  of  the  defendant.  He  was  not 
bound  by  any  contract  to  lease,  but  on  the  contrary  re- 
fused to  bind  himself  to  do  so. 

The  motion  for  a  new  trial  is  denied,  and  judgment 
of  nonsuit  ordered  for  the  defendant. 

[Fourth  Dbpabtmsnt,  Gbnbbal  Tkbh»  at  Buffalo,  January  *I,  1878.    Mvl- 
Un,  TaleoU  and  S.  D,  Smith,  Jostilces.] 


-♦••- 


Alexander  Gittohess  vs.  Samantha  Gutohess. 

The  declarationB  of  an  agent  are  not  adnussible  agunsfc  the  principal,  nnleea 
made  while  he  ia  performing  some  act,  and  in  reference  to  the  thing  done. 

A  -witness  for  the  plaintiff,  on  a  trial  before  a  referee,  testified,  under  objection 
by  the  defendant,  to  statements  made  to  him  by  the  defendant's  agent,  in  re- 
spect to  a  previous  transaction  between  the  plaintiff  and  defendant.  Held 
incompetent  eyidence. 

The  witness  also  testified  that  he  "  understood  "  that  the  making  of  a  contract 
between  the  parties  satisfied  and  cancelled  a  previous  contract  in  writing  be- 
tween them.  Beld  incompetent.  That  it  was  his  duty  to  testify  as  to  what 
was  said  or  done  from  which  he  derived  his  understanding;  and  it  was  for 
the  referee  to  say  what  was  intended  by  the  parties. 

APPEAL,  by  the  defendant,  from  a  judgment  en- 
tered upon  the  report  of  a  referee. 

W.  E.  Hughitt^  for  the  appellant,  cited  WarTier  v. 

Warren,  (46  N.  Y.  228,  235;.  45  id.  125;)  Gibson  v. 

Williams,  (4  Wend.  320 ;)  Weed  v.  Bibbins,  (32  Barb. 

315 ;)  Rich  v.  Jakway,  (18  id.  357 ;   17  N.  T.  340 ;  42 

id.  279 ;)  Simmons  v.  Fay,  (1  E.  D.  Smith,  107 ;)  Sharp 

V.  Mayor,  &c.,  of  N.  T.  (31  Barh.  578,  588-9.) 
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C.  H.  Berry^  for  the  respondent,  cited  Hotaling  v. 
Hotdling,  (47  Barb.  163 ;)  DezeU  v.  OdeU,  (3  HUl,  216 ;) 
Thorn  V.  Belly  {Hill  A  DeniOy  supp,  430 ;)  Calanan  v. 
McClure^  (47  Bath.  206 ;)  GHUespie  v.  Carpentier^  (25 
fibto.  203 ;)  Pearson  v.  i?V**(?,  (7  A&ft.  419 ;  2  5i«,  140, 
146 ;)  Thompson  v.  Menck^  (22  JJoto.  431 ;)  Ostrander  v. 
Fellows y  (39  iV.  Z.  360,  a?!^  oa«^«  ^Aar^  cited;)  Merritt 
V.  Carpenter,  (33  5{W0.  428 ;  2  JSTej/e^,  462 ;  3  id.  142 ;) 
Pattison  v.  IHchards,  (22  Air&.  143 ;)  Jfoyor  q/'  JT.  F. 
V.  Parker  Vein  Steamship  Co.,  (21  How.  289 ;)  NaMondl 
Mre  Ins.  Co.  v.  McKay,  (21  i\r.  F.  191 ;)  TTatter  v. 
Bennett,  (16  zVi.  250 ;)  Mattoon  v.  5aA:^,  (34  How.  329 ;) 
2  (?r«e7iZ.  Ev.  321 ;  11  Jlte^^,  488,  496 ;  Rowan  v,  Kel- 
sey,  (18  J5ar&.  484,  and  ca^es  cited;)  Child  v.  Chappell, 
(9  i\r.  r.  246 ;)  Hedjleld  v.  CTif/ca  a/wi  Syracuse  M.  H. 
Co.,  (26  Barb.  64 ;)  iJ^g't^  v.  Holmes,  (19  i3i>w.  Pr.  430 ; 
26  If.  T.  338 ;)  Tibbs  v.  Jforrw,  (44  J5ar*.  138.) 

By  the  Court,  Mullik,  P.  J.  This  is  an  action  of 
ejectment,  brought  by  the  plaintiff  to  recover  a  farm 
of  land  lying  in  the  town  of  Mentz,  in  the  county  of 
Cayuga. 

The  defendant  was  in  possession  under  a  contract  be- 
tween her  and  the  plaintiff,  by  which  he  agreed  to  sell 
and  she  to  purchase  the  farm  in  question  and  to  pay 
therefor  the  sum  of  $6,000,  as  follows :  $600.  at  the  date 
of  the  contract,  which  was  the  29th  of  November,  1869, 
$500  on-  the  last  day  of  November,  1870,  and  the  bal- 
ance in  five  annual  payments,  of  $1,000  each,  and  in- 
terest annually.  The  defendant  went  into  possession 
under  said  contract,  and  continued  in  possession  down 
to  the  time  of  the  trial.  The  sum  of  $600  was  paid 
down,  but  although  the  plaintiff  demanded  the  last 
payment  when  it  became  due,  it  was  not  paid,  and 
the  defendant  refused  to  pay  it.  The  plaintiff  then 
demanded  possession  of  the  farm,  and  the  defendant 
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refused  to  surrender  it;  and  thereupon  the  plaintiff 
brought  this  action  to  recover  possession  and  mesne 
profits. 

The  defence  is,  that  prior  to  the  making  of  the  con- 
tract for  the  sale  and  purchase  of  the  land,  and  on  the 
17th  of  June,  1869,  the  parties  entered  into  a  contract  in 
writing,  whereby  the  plaintiff,  for  a  valuable  considera- 
tion, agreed  to  loan  to  the  defendant  $3,000  in  cash,  at 
such  times  as  she  should  wish ;  that  is  to  say,  $1,000  on 
or  before  the  16th  of  October,  1869,  and  the  balance  on 
or  before  the  15th  of  February,  1870.  Said  moneys  to 
be  laid  out  in  the  purchase  of  real  estate.  And  that  im- 
mediately thereafter,  the  defendant  agreed  to  execute 
and  deliver  to  the  plaintiff  her  bond  and  a  mortgage  on 
such  real  estate,  to  secure  the  payment  of  said  $3,000 
and  interest,  at  such  reasonable  times  as  the  parties 
should  agree  upon. 

The  cause  was  referred  to  a  referee,  who  found  the 
making  of  the  land  contract  and  of  the  contract  for  the 
loan  ;  possession  by  the  defendant ;  non-payment  of  the 
second  instalment ;  and  refusal  to  pay  or  surrender  pos- 
session* of  the  land. 

He  further  finds  that  the  land  contract  was  intended 
to,  and  did,  supersede  the  contract  for  the  loan,  and  it 
was  abandoned,  and  the  defendant  refused  to  abide  by 
the  same.  And  he  ordered  judgment  in  favor  of  the 
plaintiff,  for  the  possession  of  the  land. 

The  answer  did  not  deny  the  complaint,  or  any  of  the 
allegations  in  it.  The  controversy  between  the  parties, 
on  the  trial,  was  limited  to  whether  the  contract  for  the 
loan  was  abandoned,  or  superseded  by  the  contract  for 
the  land. 

The  defendant,  and  her  husband,  who  acted  as  her 
agent  in  the  purchase  of  the  land,  testified  that  when 
the  plaintiff  came  and  demanded  the  second  instalment, 
she  told  him  she  had  no  means  to  pay  except  the  money 
lie  had  promised  to  loan  to  her,  and  if  he  would  pay 
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that,  she  wonld  pay  the  instalment  on  the  land  contract. 
This  he  declined  to  do. 

There  was  talk,  in  the  family,  about  the  defendant's 
going  west  to  lay  out  the  money.  Both  the  defendant 
and  her  husband  testify  that  it  was  not  arranged '  that 
the  land  contract  should  supersede  the  contract  for  the 
loan.  In  reply  to  this  evidence,  the  plaintiff  called  one 
Thomas  W.  Smith,  who  testified  that  he  had  a  conver- 
sation with  the  defendant's  husband,  after  the  contract 
for  the  loan  was  drawn,  in  which  the  husband  told  him 
that  his  wife  did  not  want  to  go  west  This  evidence 
was  objected  to,  the  objection  was  overruled,  and  the 
defendant's  counsel  excepted. 

The  admissions  of  an  agent  are  not  admissible  against 
the  principal,  unless  made  while  he  is  performing  some 
act  for  his  principal,  and  in  reference  to  the  thing  done. 
Then  it  is  admissible  as  part  of  the  res  gestos. 

Here  the  declaration  of  the  agent  is  not  shown  to  have 
been  made  while  he  was  acting  for  the  defendant,  and  it 
was  therefore  inadmissible. 

This  witness  was  permitted  to  testify  to  repeated 
statements  of  the  defendant's  husband,  notwithstand- 
ing the  defendant's  objection,  and  its  admission  was 
excepted  to. 

The  plaintiff  asked  the  same  witness,  ''Did  you  un- 
derstand that  if  the  defendant  took  the  article  for 
the  farm  she  was  not  to  go  west,  and  that  the  con- 
tract for  the  farm  satisfied  and  cancelled  the  personal 
contract?"  The  question  was  objected  to,  and  the  ob- 
jection was  overruled,  and  the  defendant's  counsel  ex- 
cepted.   The  witness  answered :  "  I  so  understood  it." 

The  understanding  of  the  witness  was  wholly  incom- 
petent. It  was  his  province  to  state  what  was  said  or 
done  from  which  he  derived  his  understanding;  and 
it  was  for  the  referee  to  say  what  was  intended  by  the 
parties. 

The  evidence  thus  illegally  received  must  have  had  an 
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important  influence  in  inducing  the  referee  to  find  for 
the  plaintiff. 

Without  considering  any  of  the  other  questions  dis- 
cussed by  counsel,  we  must  reverse  the  judgment  and 
order  a  new  trial  before  another  referee ;  costs  to  abide 

the  event 

New  trial  granted. 

[Fourth  Dkparxmxnt,  Gsnxeal  Tkrm,  at  Buffalo,  January  1, 1878.    MtiUui, 
STaUtU  and  S.  D,  SmUh,  Jvstioes.] 


<<•»> 


Abram  Lapham,  Commissioner,  &c.,  vs.  Alfred 

RICE,  Commissioner,  &c. 

The  proTinoDB  of  title  4  of  part  2  of  the  Code  are  not  applicable  to  BidtB  com- 
menced in  a  court  of  a  justice  of  the  peace.  * 

The  proyisions  in  that  title  contained,  in  regard  to  the  place  of  trial  of  actions, 
are  expressly  made  subject  to  the  power  of  the  court  to  change  the  place  of 
trial,  in  the  cases  provided  by  statute,  and  cannot  be  considered  as  applicable 
to  justices'  courts,  which  have  not  the  power  to  change  the  place  of  triaL 

Although  section  8  of  the  Code  declares,  in  general  terms,  that  the  first  four 
tities  of  part  2  relate  to  actions  in  all  the  courts  of  the  state,  this  must  be 
understood  to  mean — so  far  as  they  are  applicable  to  the  practice  and  powers 
of  any  such  courts. 


M 


OTION  for  a  re-argument.    For  a  statement  of  the 
facts,  see  8.  C.  63  Barb.  485 ;  55  iT.  T.  472. 


8.  8.  Jpring^  for  the  motion. 

/.  8.  Johnson^  opposed. 

By  the  Courts  Taloott,  J.  The  counsel  for  the  re- 
spondent is  in  error  in  supposing  that  the  court  over- 
looked the  provisions  of  the  Code  in  regard  to  the  place  of 
the  trial  of  actions.  The  whole  of  the  fourth  title  of 
the  second  part  of  the  Code  was  considered,  and  we 
were  of  the  opinion  that  the  provisions  of  that  title 


483  CASES  m  the  sufbeme  cottbt. 

Lapham  9.  Rice. 

could  not  be  deemed  applicable  to  suits  commenced  in 
a  court  of  a  justice  of  the  peace.  The  provisions  in  that 
title  contained,  in  regard  to  the  place  of  trial  of  actions, 
are  expressly  made  subject  to  the  power  of  the  court  to 
change  the  place  of  .trial,  in  the  cases  provided  by 
statute,  and  cannot,  as  we  think,  be  considered  as  ap- 
plicable to  the  court  of  a  justice  of  the  peace,  which  has 
not  the  power  to  change  the  place  of  trial.  It  is  true 
the  eighth  section  of  the  Code  declares,  in  general  terms, 
that  the  first  four  titles  of  part  2  relate  to  actions  in.  all 
the  courts  of  the  state.  This  must,  we  think,  be  un- 
derstood to  mean,  so  far  as  they  are  applicable  to  the 
practice  and  powers  of  any  of  such  courts.  If  sections 
124  and  126  of  the  fourth  title  are  applicable  to  a  court 
of  a  justice  of  the  peace,  so  also  must  be  section  126, 
which  confers  upon  the  court  the  power  to  change  the 
place  of  trial  where  the  county  designated  for  that  pur- 
pose in  the  complaint  is  not  the  proper  county,  and  for 
other  reasons. 

It  has  never  been  supposed  that  a  court  of  a  justice  of 
the  peace  has  power  to  change  the  place  of  trial  of  an 
action  brought  in  that  court 

The  sixth  title  of  part  1  of  the  Code  is  entitled  "  Of 
Courts  of  Justices  of  the  Peace ;"  by  the  fifteenth  sub- 
division of  section  64  of  that  title  are  enumerated  such 
of  the.  provisions  of  the  Code  as  are  applicable  to  those 
courts ;  and  by  that  subdivision  the  provisions  respect- 
ing the  forms  of  action,  the  parties  to  actions,  and  the 
times  of  commencing  actions,  which  constitute  the  first 
three  titles  of  part  two  are  made  applicable  to  courts  of 
justices  of  the  peace ;  while  the  fourth  title  is  omitted. 
We  think  this,  taken  in  connection  with  the  nature  of 
the  provisions  of  title  four  of  part  two,  clearly  indicates 
the  intention  of  the  legislature  that  the  provisions  of  that 
title  should  not  apply.  Justices'  courts  having  been 
fully  provided  for,  in  part  first,  and  the  general  pro- 
visions of  the  Code  applicable  to  such  courts  having 
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been  tbere  expressly  specified,  we  think  courts  of  justices 
of  the  peace  were  not  intended  to  be-  embraced  in  the 
declaration  contained  in  the  eighth  section,  as  to  the 
applicability  of  the  first  four  titles  of  part  two. 

As  this  is  a  new  question,  and  the  provisions  of  the 
Code  bearing  upon  it  are  not  free  from  ambiguity,  it 
may  be  a  proper  case  to  be  determined  by  the  court  of 
last  resort. 

Motion  for  re-argument  denied,  but  leave  given  to  the 
plaintiff  to  appeal  the  case  to  the  Court  of  Appeals. 

[Fourth  Dkpabtkent,  Gxiocbal  Term,  at  Bnfialo,  Jantiary  *!,  1878/1  MuUin, 
TaUatt  and  E,  D.  Smith,  Jostieea.] 


Phillip  McCaffbey  vs.  Matthew  Hickey  and  others. 

H.  aold  and  conveyed  his  farm  to  his  daughter  G.  for  $1,600.  H.  had  given  to 
0.  and  his  other  diildren  the  right  to  receive  and  appropriate  to  their  own 
use  their  earnings;  and  out  of  her  earnings  C.  paid  to  her  father,  at  sundry 
times,  moneys  which,  together  with  money  advanced  to  her  for  the  purpose, 
by  her  brother,  paid  for  the  laud,  and  what  was  due  to  H.,  except  |140,  the 
price  of  a  colt,  the  property  of  H  An  action  to  set  aside  the  conveyance, 
as  fraudulent,  was  brought  by  a  judgment  creditor.  The  issuing  of  an  exe- 
cution on  the  judgment  was  neither  averred  nor  proved.  The  court  below 
found,  as  matter  of  £Eu;t,  that  the  conveyance  was  not  fraudulent  as  to  cred- 
itors, and  decided,  as  matter  of  law,  that  the  $140  could  not  be  reached,  in 
such  action.  Ifeld,  that  these  findings  were  correct,  and  the  complaint 
was  properly  dismissed. 

Hdd,  cdao^  that  the  action  was  not  a  creditor's  bill,  and  the  plaintiff  was  not, 
therefore,  entitled  to  the  relief  given  in  actions  of  that  nature ;  but  that  it  must 
be  treated  as  one  in  aid  of  an  execution,  to  set  aside  a  fraudulent  obstruction, 
and  the  power  of  the  court  to  grant  relief  did  not  rest  on  the  statute,  (2 
Stai.  at  Large,  180,  §  88,)  but  was  a  part  of  the  common  law  jurisdiction  of 
the  court. 

In  case  of  the  fraudulent  conveyance  of  real  estate,  so  that  it  cannot  be  sold  on 
execution,  the  court  will  appoint  a  receiver,  and  through  him  appropriate 
tUe  property  to  the  payment  of  the  judgment. 

APPEAL,  by  the  plaintiflf,  from  a  judgment  dis- 
missing the  complaint. 
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D.  C.  Freely,  for  the  appellant,  cited  Macy  y. 
Wheeler,  (80  iV.  T.  231 ;)  2  B.  S.  187,  §  1 ;  Sands  r. 
HUdreth,  (14  John.  493 ;)  V(mce  v.  PA«%*,  (6  EiU, 
433 ;)  Jtobinson  v.  Stewart,  (10  iT.  Z  189 ;)  Owe  v. 
Phdps,  (89  iV:  r.  164  ;)  1  ^.  A  728,  §  62 ;  Ckmaughiy 
V.  Nichols,  (42  iT.  F.  83 ;)  Durand  v.  Hanker  son,  (39 
wZ.  287.) 

Oeorge  W.  Hatoson,  for  the  respondents,  cited  ^.  8. 
part  2,  c*.  7,  title  3,  §  6 ;  -S?«  v.  (?ran<,  (46  If.  T. 
496 ;)  Clnte  v.  NewMrJc,  (46  iT.  7".  685 ;  7  TTemf.  26® ;) 
Dygerty.  Remerschnider,  (82  i\r.  F.  629 ;)  4  TTemi.  800; 
7i<?.  437;  Q  Paige,  636;  18  TTeTwi.  187. 

5y  <Ac  Ctowr^,  Mullin,  P.  J.  The  plaintiff  alleges  in 
his  complaint  that  he  has  recovered  judgment  against 
the  defendant  Matthew  Hickey  and  issued  execution 
thereon ;  that  said  Hickey  had,  before  the  recovery  of 
said  judgment,  conveyed  a  piece  of  land,  of  which  he 
was  owner,  to  his  daughter  Catharine,  without  consider- 
ation, with  iptent  to  cheat  and  defraud  his  creditors, 
and  prays  that  said  conveyance  may  be  declared  fraud- 
ulent and  void.  The  answer  of  the  judgment  debtor 
and  the  grantee  of  the  land  denies  the  complaint,  and 
insists  that  the  sale  was  bona  flde^  and  for  a  valuable 
consideration. 

It  appeared  on  the  trial  that  the  judgment  debtor  was 
the  owner  of  some  15  acres  of  land  in  the  town  of  Per 
rinton  in  the  county  of  Monroe,  subject  to  a  mortgage 
of  $656.25,  and  which  was  worth  $100  per  acre.  In  Octo- 
ber, 1869,  he  sold  and  conveyed  said  land  to  his  daugh- 
ter Catharine,  subject  to  the  mortgage,  for  $1,500. 

Her  father  had  given  to  Catharine  and  his  other 
children  the  right  to  receive  and  appropriate  to  their 
own  use  their  earnings,  and  out  of  her  earnings  Catha- 
rine paid  to  her  father,  at  sundry  times,  moneys  which, 
together  with  moneys  advanced  to  her  for  the  purpose 
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by  her  brother,  paid  up  for  the  said  land  and  what  was 
due  to  the  father,  except  $140,  the  price  of  a  colt  which  was 
the  property  of  the  father.  The  court  below  found  that 
the  conveyance  of  the  land  to  the  daughter  was  not 
fraudulent  as  against  creditors,  and  decided,  as  matter 
of  law,  that  the  $140  could  not  be  reached  by  the  plain- 
tiff in  the  present  action,  and  dismissed  the  plaintiff's 
complaint,  with  costs. 

There  were  circumstances  of  suspicion  attending  the 
sale  by  Hickey  to  his  daughter.  But  if  their  testi- 
mony is  to  be  believed,  it  was  free  from  fraud,  and  the 
finding  that  the  sale  was  not  fraudulent  was  supported 
by  the  evidence. 

The  complaint  was  therefore  properly  dismissed,  un- 
less  the  plaintiff  was  entitled  to  a  judgment  that  the 
$140,  being  the  value  of  the  colt,  be  applied  on  his 
judgment. 

The  plaintiff's  action  is  not  a  creditor's  bill,  and  he  is 
not  therefore  entitled  to  the  relief  given  by  the  courts  to 
plaintiffs  in  such  actions. 

To  authorize  the  commencement  of  a  creditor's  suit, 
strictly  so  called,  not  only  must  a  judgment  have  been 
recovered,  but  an  execution  upon  it  issued  and  returned 
unsatisfied  in  whole  or  in  part.  (2  Statutes  at  Large^ 
180,  §  38.  Brinkerhoff  v.  Browii,  4  John.  Ch.  671. 
Beck  V.  Burdett^  1  Paige,  305.  ChaiUattgtia  Co.  Bank 
V.  White,  2  Seld.  236.  McElwain  v.  Willis,  9  Wend. 
548.) 

In  this  case  it  is  neither  averred  nor  proved  that  an 
execution  has  been  issued.  The  action  must  be  treated 
as  one  in  aid  of  an  execution ;  that  is,  to  set  aside  a 
fraudulent  obstruction  interposed  by  the  judgment 
debtor,  or  other  persons,  to  the  satisfaction  of  the  debt 
out  of  the  property  of  the  debtor  which,  the  fraudulent 
obstruction  being  removed,  is  liable  to  be  seized  and 
sold  in  payment  of  the  debt. 

The  power  of  the  court  of  chancery  to  grant  such  re- 
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lief  does  not  rest  on  the  statute  above  cited,  but  is  a 
part  of  tbe  common  law  jurisdiction  of  the  court,  if  I 
may  so  call  it.  The  only  relief  granted  in  such  an 
action  was  to  set  aside  the  fraudulent  obstruction,  and 
thus  leave  the  creditor  to  proceed  and  seize  and  sell 
upon  his  execution,  the  property  attempted  to  be  fraud- 
lently  conveyed,  {ffendricks  v.  Robinson^  2  John.  Ch. 
283,  affirmed  in  the  court  of  errors  in  17  John.  438. 
Moh/iwk  Bank  v.  Atwaier^  2  Paige^  64.  Spear  v*  War- 
dell,  1  N.  T.  144.) 

When  the  -pTO-perty  fraudulently  conveyed  by  the 
debtor  is  real  estate,  and  it  is  so  situated  that  it  cannot 
be  sold  on  execution,  the  court  will  appoint  a  receiver, 
and  through  him  will  appropriate  the  property  to  the 
payment  of  the  judgment,  {ffhavtauqua  Co.  Batik  v. 
White,  3  Sdd.  236.    Same  v.  Risley,  19  N.  T.  369.) 

The  plaintiff's  complaint  was  properly  dismissed, 
and  the  judgment  must  be  af&rmed  with  costs. 

[FouETH  DiPAftTMKMT,  Gbveral  Tkkm,  at  Boffilo,  January  7,  1873.  MvUin, 
Talcott  and  E.  2>.  Smiih,  Justices.] 


Hannah  C.  Pettibone,  by  guardian,  Ac,  7)S.  Alexan- 
der Simpson  and  Antoinette  Simpson. 

Words  charging  an  unmarried  female  with  having  hiui  illicit  intercourse  with 
a  person  named  are  not  actionable  per  se. 

The  special  damage  necessary  to  maintain  an  action  for  uttering  such  words 
must  be  of  a  pecuniary  character. 

The  only  matters  claimed  to  be  special  damages,  alleged  in  the  complaint, 
were,  that  in  consequence  of  the  speaking  of  the  words,  the  plaintiff  had 
been  "  slighted,  neglected  and  misused  by  the  neighbors  and  her  former 
associates,  and  turned  out  of  doors."  No  evidence  was  given  of  any  mal- 
treatment or  neglect  which  could  have  any  tendency  to  injure  the  plaintiff 
pecuniarily ;  although  it  appeared  that  the  plaintiff  was,  in  substance, 
requested  to  leave  the  house  of  one  D.,  where  she  went  to  make  a  calh  Jftld 
that  the  plaintiff  was  properly  nonsuited. 

Allhoi^h  tiip  refusal  of  :;rftt  nitons  entvrtiiinment  to  the  slandered  party,  bv  a 
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person  from  whom  she  had  been  accastomed  to  reoeiye  it»  ia  sufficient,  by 
way  of  special  damage,  to  sustain  the  action ;  yet  it  must  appear,  and  be 
proved,  that  such  refusal  was  the  direct  result  of  the  speaking  of  the  objec- 
tionable  words  by  the  defendant 
Although  the  defendant  may  have  been  the  original  author  of  the  charge,  yet 
if  the  particular  damage  complwned  of  was  the  result  of  a  repetition  of  the  • 
charge  by  some  other  person,  the  defendant  is  not  liable  for  the  damage. 

APPEAL  by  the  plaintiff  from  a  judgment  of  non- 
suit, render^jd  at  the  Steuben  county  circuit. 

A.  M.  BurxiUj  for  the  appellant. 

« 

O.  B.  Bradley y  for  the  respondents. 

By  the  Cowrt^  Taloott,  J.  This  is  an  action  for  slan- 
der, founded  upon  certain  words  charging  the  plaintiff, 
an  unmarried  female,  with  having  had  illicit  intercourse 
with  a  certain  individual.  The  words  were  spoken  by 
Antoinette  Simpson,  one  of  the  defendants,  and  the  wife 
of  the  other,  in  the  summer  of  1870.  The  plaintiff  was 
nonsuited,  at  the  circuit. 

That  the  words  are  not  actionable  per  se  is  perfectly 
well  settled.  {TerwilligerY.  Wands,  YIN.  T.  64.  Wil- 
son V.  Goitj  Id.  442.) 

The  only  question  is  whether  there  were  any  special 
damages  in  the  case,  upon  which  th^  action  can  be 
maintained. 

The  only  matters  claimed  to  be  special  damages, 
alleged  in  the  complaint,  are  that  in  consequence  of  the 
speaking  of  the  words  *  *  this  plaintiff  has  been  slighted, 
neglected  and  misused  by  the  neighbors  and  her  former 
associates,  and  turned  out  of  doors."  The  special  dam- 
ages necessary  to  maintain  the  action  must  be  of  a 
pecuniary  character.  {See  cases  hrfore  cited.)  No  evi- 
dence was  given  of  any  maltreatment  or  neglect  which 
could  have  any  tendency  to  injure  the  plaintiff  pecuni- 
arily. It  did  appear  that  the  plaintiff  was,  in  substance, 
requested  to  leave  the  house  of  John  Deman,  where  she 
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went  with  her  stepfather,  to  make  a  call,  and  where  she 
had  been  in  the  habit  of  visiting.  Assuming  the  allega- 
tion in  the  complaint  to  be  sufficiently  definite  to  warrant 
the  proof  of  these  circumstances,  it  would  be  sufficient, 
if  occasioned  by  the  words  spoken  by  Mrs.  Simpson,  to 
maintain  the  action.  Refusal  of  gratuitous  entertain- 
ment to  the  slandered  party,  by  a  person  by  whom  she 
had  been  accustomed  to  be  gratuitously  entertained,  is 
\t  sufficient,  by  way  of  special  damage,  to  sustain  the  ac- 
tion. But  it  must  appear,  and  be  prov^d,  that  such 
refusal  was  the  direct  result  of  the  speaking  of  the  ob- 
jectionable words  by  the  defendant.'  Although  the  de- 
fendant may  have  been  the  original  author  of  the  charge, 
yet  if  the  particular  damage  complained  of  was  the 
result  of  a  repetition  of  the  charge  by  some  other  person 
than  the  defendant,  the  defendant  is  not  liable  for  the 
damage.  {TerwiUiger  v.  Wands^  supra.)  The  case 
here  is  entirely  destitute  of  any  evidence  tending  to  show 
that  John  Deman  ever  heard  Mrs.  Simpson  say  any- 
thing on  the  subject. 

Upon  the  settled  rule  of  law  on  this  subject,  we  think 
the  nonsuit  was  correct,  and  the  judgment  should  be 
affirmed. 

Judgment  affirmed. 

[PovETH  DEPARTMxif^,  Oknsbal  Tbrm,  at  Boffido,  January  7, 1878.    JMUn, 
TaUoU  and  E,  D.  amiiK,  Joatioefl.] 
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The  defendant,  upon  a  case  made  a  motion,  at  a  Special  Term,  for  a  new  trial, 
which  motion  was  denied.  From  the  order  denying  that  motion  no  appeal 
waa  taken;  the  defendant  appealing  firom  the  judgment  alone.  Held  thai 
the  oonrt  could  only  consider  the  exceptions. 

In  an  action  for  the  conversion  of  a  canal  boat,  it  appeared  that  the  boat  had 
been  delivered  to  the  defendants  to  repair,  by  C.  The  defendants,  by  their 
third  answer,  alleged  that  the  plaintiff  saw  the  boat  while  in  their  possession, 
and  knowing  that  they  were  making  repairs  omitted  to  disclose  his  title  to 
the  boat ;  and  claimed  that  the  plaintiff  was  thereby  estopped  firom  claiming 
the  hotA,  except  s|ibject  to  their  lien.  The  plaintiff  did  not  reply  to  the  an- 
swer. On  the  trial,  the  defendants  claimed  to  read  the  third  answer  in  evi- 
dence, as  proof  of  the  allegations  therein  contained,  on  the  ground  that  it  set 
up  a  counter  daim,  and  not  being  replied  to,  its  truth  was  admitted.  Edd 
that  the  Uuda  alleged  did  not  constitute  a  count6r  daim,  and  the  court  below 
properly  overruled  the  claim  made.  That  the  most  that  could  be  daimed 
for  the  answer  was  that  it  set  up  an  estoppel  on  the  question  of  title,  and  the 
facts  alleged  in  it  might  have  been  given  in  evidence  on  the  question  of  title, 
without  any  special  answer. 

Where  a  mortgagor  of  personal  property  has  possession  and  control  of  the 
property,  this  is  prima  facie  evidence  of  a  right  to  the  possession;  and  if  a 
third  person  seeks  to  impeach  that  right  he  must  produce  the  evidence  by 
which  it  would  appear  that  the  possession  was  wrongful,  or  that  the  right 
has  been  diverted  according  to  law. 

APPEAL  from  a  judgment  for  the  plaintifF,  entered 
upon  a  verdict  at  the  Caynga  circuit. 

jy.  V.  Sowlandj  for  the  appellant. 

0.  W.  White^  for  the  respondent. 

By  the  Courts  Talcott,  J.  The  defendant  in  this 
case  made  a  motion,  on  his  case,  for  a  new  trial,  at  the 
Monroe  Special  Term,  which  motion  was  denied.  Prom 
the  order  denying  that  motion  no  appeal  has  been  taken. 
The  api)eal  is  from  the  judgment  alone ;» consequently 
we  can  only  consider  the  exceptions.  The  action  was 
for  the  conversion  of  a  canal  boat. 

The  defendants  were  boat  builders  and  repairers,  and 
the  boat  had  been  delivered  to  them  to  repair,  by  one 
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Co  veil.'  The  third  answer  of  the  defendants  alleges,  in 
substance,  that  the  plaintiff  saw  the  boat  while  in  the 
possession  of  the  defendants,  and  knowing  that  they 
were  making  and  contemplated  continuing  the  repairs, 
omitted  to  disclose  his  title  to  the  boat,  and  claims  that 
the  plaintiff  is  thereby  estopped  from  now  claiming  the 
boat,  except  subject  to  their  lien.  The  plaintiff  did  not 
reply  to  the  answer,  and  on  the  trial  the  defendants' 
counsel  claimed  to  read  the  third  answer  in  evidence  as 
proof  of  the  allegations  therein  contained,  /)n  the  ground 
that  the  third  answer  set  up  a  counter  claim,  and  that 
the  truth  of  the  allegations  contained  in  it  was  admitted 
by  the  omission  to-  reply.  The  court  overruled  this 
claim.  The  ruling  was  correct  The  most  that  could 
be  claimed  for  the  answer  was  that  it  set  up  an  estoppel 
on  the  question  of  title,  and  the  facts  alleged  in  it  might 
have  been  given  in  evidence  on  the  issue  of  title,  with* 
out  any  special  answer.  Estoppels  in  pais  are  not 
required  to  be  pleaded.  The  facts  alleged  do  not  con- 
stitute a  counter  claim.  A  counter  claim  is  a  cause  of 
action  existing  in  behalf  of  a  defendant  against  a  plain- 
tiff.  (C(xfc,  §  150.)  The  third  answer  sets  up  no  cause 
of  action  which  would  enable  j;he  defendants  to  recover 
against  the  plaintiff  in  an  independent  action. 

The  only  other  exception  arises  on  the  charge.  The 
defence  set  up  by  the  defendants  was  a  sale  of  the  boat 
upon  a  chattel  mortgage  given  by  Matthew  Yanden- 
bergh  to  one  Gilley.  Upon  that  branch  of  the  case  no 
exception  was  taken,  and  no  question  arises  of  which  we 
can  take  cognizance  on  this  appeal.  The  plaintiff,  who 
purchased  the  boat  of  the  said  Yandenbergh,  inciden- 
tally stated  in  his  testimony  that  he  gave  Yandenbergh 
a  mortgage  oi^  the  boat  to  secure  a  part  of  the  purchase 
money,  which  however  was  paid  up  before  the  com- 
mencement of  this  suit.  The  mortgage  was  not  intro- 
duced in  evidence,  nor  do  its  terms  in  any, way  appear. 
The  plaintiff   took    possession  of   the  boat  and  was 
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running  her;  and  whUe  lie  was  on  his  way  to  New 
York  with  a  cargo,  she  sunk  in  a  storm  at  Hayerstraw 
Bay,  on  the  North  river.  The  plaintiff  procured  her  to 
be  towed  into  dock,  and  was  making  efforts  to  raise  her 
when  it  became  so  cold  that  work  was  sus](iended  and 
the  plaintiff  went  away,  leaving  the  boat  in  charge  of 
some  person.  He  went  back  after  the  boat  the  follow- 
ing season,  when  he  found  that  she  was  gone,  and  he 
never  was  able  to  find  her  till  he  discovered  her  in  the 
hands  of  the  defendants  at  Port  Byron,  about  the  time 
this  suit  was  commenced.  The  defendants  gave  evi- 
dence tending  to  show  that  Matthew  Yandenbergh  sold 
the  boat,  after  she  was  sunk,  to  one  George  Wyans,  at 
Buffalo.  This  appears  to  have  been  a  private  sale,  with- 
out any  notice ;  nor  does  it  appear  by  what  right  Van- 
denbergh  claimed  to  sell  to  Wyans.  Covell,  who  de- 
livered the  boat  to  the  defendants,  claimed  title  under 
Wyans.  The  defendants'  counsel  asked  the  court  to 
charge  the  jury  *'that  if  Wyans  bought  this  boat  of 
Matthew  Vandenbergh,  at  the  time  he  testified  he  did, 
Vandenbergh  being  the  mortgagee  of  the  unpaid  mort- 
gage given  by  the  plaintiff,  Wyans  got  a  good  title 
to  the  boat,  against  the  plaintiff.  And  that  Covell  also 
had  title  when  he  put  her  on  the  defendants'  dock,  and 
the  plaintiff  could  not  recover."  The  court  refused  to 
charge,  and  the  defendants  excepted.  There  was  no 
error  in  the  refusal.  The  plaintiff  had  the  possession 
and  control  of  the  boat  after  having  given  the  mortgage 
to  Vandenbergh.  It  must  be  presumed,  in  the  absence 
of  any  evidence  to  the  contrary,  that  that  possession 
was  rightful  and  consistent  with  the  terms  of  the  mort- 
gage. It  did  not  appear  that  the  mortgage  was  forfeited 
when  Vandenbergh  assumed  to  sell,  nor  but  that  the 
sale  was  wholly  void  as  to  the  plaintiff.  The  plaintiff 
had  possession  and  control- of  the  property.  This  was 
prima  facie  evidence  of  a  right  to  the  possession,  and 
it  was  necessary  for  the  defendant,  if  he  sought  to  im- 
VoL.  LXVI.  32 
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peach  the  right  of  the  plaintiff  to  the  possession  or  con- 
trol, to  produce  the  evidence  by  which  it  would  appear 
that  the  possession  was  wrongful,  or  that  the  right  had 
been  divested  according  to  law. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 

[Fourth  Dkpabtmint,  Oknkbal  Tsrx,  at  Buffalo,  January  7,  1878.    MuBdm, 
Talcatt  and  S.  2>.  Sfnith,  Justices.] 


Woodcock  vs.  Roberts. 

The  plaintiff  leased  a  fiurm,  and  certun  personal  property,  to  the  defendant,  for 
one  year,  "  with  the  priyilege  of  two  years  more,  at  the  same  rate,  if  they 
agree.**  After  the  end  of  the  second  year,  the  plaintiff's  attorney  placed  a 
summons,  and  other  papers,  in  an  action  of  claim  and  delivery,  in  the  hands 
of  the  sheriff,  with  directions  to  demand  the  personal  property,  and,  if  it 
was  refused,  to  serve  the  summons,  Ac,  and  seize  the  property.  The  sheriff 
demanded  the  property,  and,  the  defendant  refusing  to  deliver,  served  the 
summons,  Ac,  and  seized  the  same.  The  affidavit  in  the  proceedings  was 
sworn  to  before  the  demand  was  made.  There  was  no  proof  of  the  extension 
of  the  lease  after  the  first  year. 

Held,  1.  That  the  demand  was  made  before  suit  brought,  and  was  sufficient. 

2.  Tliftt  the  proceedings  might  have  been  set  aade,  on  motion,  upon  the  ground 
that  the  affidavit  was  sworn  to  before  the  demand  was  made ;  but  that  it  was 
too  late  to  raise  that  question  on  the  trial. 

8.  Tliat,  in  the  absence  of  all  evidence  as  to  a  new  leasing,  the  presumption 
was,  that  the  term  was  extended,  by  consent,  for  two  years  longer,  and  that 
the  tenant  was  in  possession  under  the  lease.  That  it  was  competent  for  the 
parties  to  agree  to  extend  the  lease  for  less  than  two  years,  and  if  for  less,  the 
parties  did  not  agree  to  an  extension  for  two  years ;  but  that  it  required  a 
special  agreement  for  less  than  two  years,  to  prevent  the  extension  being 
presumptively  for  two. 

4.  That  a  judgment  quashing  a  certiorari  brought  to  review  summaiy  proceed* 
ings  to  remove  the  defendant  from  the  farm,  was  not  a  bar  to  the  right  of 
the  defendant  to  insist  that  by  the  terms  of  the  contract,  and  the  action 
of  the  parties  under  it,  the  term  was  extended  two  years. 

APPEAL  from  a  judgment  entered  on  a  verdict  in 
favor  of  the  plaintiff,  subject  to  the  opinion  of  the 
court  at  General  Term. 
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The  plaintiff  on  the  81st  of  March,  1868,  by  lease  signed 
by  him  and  the  defendant,  and  sealed  with  their  respec- 
tive seals,  leased  to  the  defendant  the  farm  of  the  plain- 
tiff, lying  in  West  Turin  in  the  county  of  Lewis,  together 
with  sundry  articles  of  personal  property,  for  the  term 
of  one  year  from  the  date  of  said  lease,  with  the  privi- 
lege of  two  years  more  at  the  same  rate  if  they  agreed ; 
the  rent  to  be  one  half  the  products  of  said  farm. 

The  defendant  went  into  possession  of  said  &trm  and 
property  under  said  lease,  and  was  in  possession  of  said 
property  on  the  1st  of  April,  1870.  In  the  forenoon  of 
that  day  the  plaintiff's  attorney  delivered  to  the  sheriff 
of  Lewis  county  a  summons  and  other  papers  required 
to  be  served  on  the  defendant,  in  an  action  for  the  claim 
and  delivery  of  personal  property.  He  was  instructed 
to  demand  the  property  described  in  the  complaint  and 
receive  and  take  charge  of  it  for  the  plaintiff,  without 
service  of  the  papers ;  but  if  the  defendant  would  not 
give  it  to  him  on  such  request  and  demand,  then  he 
should  serve  the  papers. 

He  called  the  same  day  on  the  defendant,  pursuant  to 
his  instructions,  and  demanded  the  property,  which  the 
defendant  refused  to  deliver,  and  the  sheriff  thereupon 
served  the  papers.  When  the  demand  was  made,  the 
affidavit  was  in  his  hands,  having  been  previously  sworn 
to,  and  also  the  other  papers,  which  he  served.  He 
seized  the  property  by  virtue  of  the  papers. 

The  court  ordered  a  verdict  for  the  plaintiff,  assessing 
the  value  of  the  property  at  $61,  and  the  plaintiff's 
damages  at  six  cents,  subject  to  the  opinion  of  the  court, 
at  General  Term. 

The  defendant  appealed. 

^.  A.  Brown^  for  the  plaintiff,  cited  Code^  §99 ;  Chris- 
tie  V.  Corbettj  {M  How.  19 ;)  Nasser  v.  CorwiUy  (36  id. 
540 ;)  Castle  v.  JSToyeSy  (14  iT.  T.  329.) 
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John  M.  Muscott^  for  the  defendant,  cited  Hoberts  v. 
Handel,  (5  How.  Pr.  327,  336 ;  8  id.  188 ;)  2  U.S.,  Edm, 
ed.,  541,  §  7;  6  HiU,  623;  3  Dmio,  54;  12  Wend.  194; 
19wi.283;  7wi.214;  9jEte*i,15;  2 Kent' 8 Com.,  3d ed., 
554,  565. 

By  the  Court,  Mullin,  P.  J.  The  second  year  nnder 
the  lease  expired  on  the  31st  of  March,  1870,  and  the 
plaintiff  was  entitled  to  the  possession  of  his  property. 
Bat  the  defendant  was  not  a  wrongdoer  in  keeping  pos- 
session of  it  after  that  day,  unless  it  was  demanded  by 
the  plaintiff.  There  were  horses  and  cattle  to  be  fed, 
the  other  property  to  be  cared  for  and  protected,  and  it 
was  lawful  for  the  defendant  to  feed  the  cattle  and  take 
care  of  the  whole  property,  until  it  was  called  for ;  un- 
less he  had  given  notice  to  the  plaintiff  that  he  must  re- 
sume possession  immediately  on  the  termination  of  the 
lease.  It  follows  that  before  an  action  could  be  main- 
tained against  the  tenant  for  unlawfully  detaining  said 
property,  a  demand  must  be  made. 

By  section  99  of  the  Code,  an  action  is  commenced 
when  the  summons  is  served,  and  to  prevent  the  running 
of  the  statute  of  limitations  it  is  commenced  by  delivery 
of  the  summons  to  the  sheriff  with  intent  to  have  it 
served^  {Knight  v.  Beach,  7  Abb.,  N.  8.,  241.  Kerr 
V.  Mount,  28  N.  T.  659.)  This  being  so,  the  demand  was 
before  suit  commenced,  and  was  sufficient. 

The  objection  of  the  defendant's  counsel,  that  the  affi- 
davit required  by  the  Code  in  this  class  of  actions  cannot 
be  made  until  after  a  demand,  would  be  unanswerable 
if  it  appeared,  on  a  motion  to  set  aside  the  proceedings, 
that  no  demand  was  in  fact  made  before  the  affidavit 
was  sworn  to.  But,  on  the  trial,  the  court  will  not  enter 
into  an  investigation  to  ascertain  whether  the  preliminary 
papers  are  correct.  It  is  then  too  late  to  raise  that  ques- 
tion. If  a  demand  is  proved,  on  the  trial,  to  have  been 
made  before  suit  brought,  that  is  all  that  is  required. 
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The  defendant's  counsel  insists  that  the  words  "with 
the  privy ege  of  the  lease  for  two  years  more  at  the  same 
rate,  if  they  agree,"  should  be  construed  to  mean  that 
the  lease  shoujd  be  extended  for  two  years  more  at  the 
election  of  the  tenant  This  cannot  be  the  construction 
of  the  provision.  It  contemplates  and  requires  the 
assent  of  both  parties  in  ord^r  to  the  extension  of  the 
term  for  two  years  longer. 

The  question  now  is,  whether  the  parties  did  not  con- 
sent to  the  extension  ?  The  lease  expired  with  the  first 
year.  There  is  no  evidence  before  us  that  any  new 
agreement  was  made  between  the  parties,  and  it  is  agreed 
that  the  defendant  occupied  one  year  more.  If  there 
was  no  new  agreement  the  tenant  will  be  presumed,  to 
be  in  possession  under  the  lease ;  especially  as  the  lease 
contemplated  an  extension,  should  the  parties  agree  to 
extend  the  term. 

In  the  absence  of  all  evidence  as  to  a  new  leasing,  the 
presumption  is  that  the  term  was  extended  by  consent, 
for  two  years  longer,  and  that  term  had  not  terminated 
when  this  suit  was  brought. 

The  judgment  record,  in  the  proceedings  to  review  by 
certiorari  the  summary  proceedings  to  remove  the  de- 
fendant from  the  farm,  was  put  in  evidence  to  show  that 
the  question  of  the  defendant' s  right  to  occupy  the  farm 
Ueyond  the  second  year  had  been  determined  in  favor  of 
the  plaintiflP  and  that  it  was  therefore  res  adjudicdta^ 
and  not  for  any  other  purpose.  The  evidence  contained 
in  that  record  is  not  before  us  for  any  other  purpose. 
There  is  therefore  no  evidence  whatever  of  any  new 
agreement  as  to  the  defendant's  occupancy. 

In  the  summary  proceedings,  the  plaintiff  in  his  affi- 
davit swears  that  the  defendant  occupied  the  farm  for 
the  second  year  under  an  agreement  continuing  the  lease 
for  a  year.  The  defendant,  in  his  affidavit,  swore  that 
he  was  in  under  the  lease  for  the  two  additional  years, 
by  the  consent  of  the  plaintiff,  as  provided  in  the  lease. 
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On  the  hearing  before  the  justice,  the  plaintiff  gave  evi- 
dence tending  to  prove  an  agreement  extending  the  leaae 
for  one  year  only.  And  the  jury  must  have  found  that 
an  agreement  for  one  additional  year,  only,  was  made, 
and  hence  the  term  of  the  defendant  had  expired,  and 
he  was  holding  over. 

It  was  competent  for  th§  parties  to  agree  to  extend  the 
lease  for  less  than  two  years,  and  if  for  less,  the  parties 
did  not  agree  to  the  extension  for  two  years,  but  it  re- 
quired a  special  agreement  to  be  for  less  than  two  years 
to  prevent  the  extension  being  presumptively  for  two. 

It  follows  that  the  judgment  quashing  the  certiorari 
is  not  a  bar  to  the  right  of  the  defendant  to  insist  that 
by  the  terms  of  the  contract,  and  the  action  of  the  par- 
ties under  it,  the  term  was  extended  two  years. 

There  must  be  judgment  for  the  defendant  on  the 
verdict. 

Judgment  for  defendant 

[Fourth  Dipabtioent,  Gknbkal  Term,  at  BufliEdo,  January  7, 1878.    MuUm, 
TaUsoU  and  E,  D.  Smith,  Jostices.] 


Annie  E.  Smith  vs!  Salmon  B.  Rowley. 

The  counsel  for  the  respective  parties  stipulated,  in  open  court,  that  the  referee 
need  not  state  specifically  the  facts  found  by  him,  but  might  state,  gener- 
ally, his  conclusions,  if  the  report  should  be  in  favor  of  the  defendant.  The 
referee  reported  simply  that  the  plaintiff  ought  not  to  have  or  maintain  her 
action  against  the  defendant.  Udd  Uiat  it  must  be  assumed  that  the  referee 
had  foimd  in  favor  of  the  defendant  upon  all  the  points  in  issue,  where  such 
finding  was  necessary  to  sustain  the  report. 

The  plaintiff's  husband  being  charged  by  the  defendant  with  embezzlement 
from  him,  to  a  large  amount,  she,  at  her  hutfband's  request,  and.  as  she 
claimed,  upon  an  understanding  and  implied  agreement  on  the  part  of  the 
defendant  that  he  would  refrain  from  prosecuting  the  husband,  executed  a 
conveyance  of  real  estate  to  the  defendant,  but  witliout  any  compulsion,  or 
other  duress  than  that  arising  from  the  circumstances.  Held  that  tliis  did 
not  amdunt  to  a  case  of  legal  duress. 
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ffeld,  dUo,  tliat  although  the  deed  might  be  void  on  the  ground  that  it  was  exe- 
cuted in  consideration  of  compounding  a  criminal  offence,  and  was  therefore 
contrary  to  the  statute ;  yet  that  equity  would  not  relieve  the  party  who  eze- 

*  cuted  it  upon  or  for  such  immoral  and  illegal  conmderation  and  purpose ; 
both  parties  to  the  convey ance  being  mpari  ddido,  ' 

m 

APPEAL  from  a  judgment  entered  on  the  report  of 
a  referee,  dismissing  the  plaintiff's  complaint  in  an 
equity  case. 

Holmes  &  FUts^  tot  the  appellant. 

Murray  &  Oreene^  for  the  respondent. 

By  the  Courts  Talcott,  J.  This  is  an  action  to  set 
aside  a  conveyance  of  certain  premises  in  Lockport, 
conveyed  by  the  plaintiff — ^a  married  woman — to  the  de- 
fendant. The  counsel  for  the  respective  parties  stipu- 
lated, in  open  court,  that  the  referee  need  not  state 
specifically  the  facts  found  by  him,  but  might  state 
generally  his  conclusions,  if  the  report  should  be  in 
favor  of  the  defendant.  And  the  referee  reported  sim- 
ply that  the  plaintiff  ought  not  to  have  or  maintain  her 
action  against  the  defendant.  It  must  be  assumed  that 
the  referee  has  found  in  favor  of  the  defendant  upon  all 
the  points  in  issue,  where  such  finding  is  necessary  to 
sustain  the  report.  The  action  is  brought^  upon  the  al- 
leged ground  that  the  conveyance  was  obtained  from 
the  plaintiff  by  duress  and  undue  influence.  The  referee 
was  fully  justified  by  the  evidence  in  behalf  of  the  de- 
fendant, if  he  credited  it,  instead  of  that  of  the  plaintiff, 
in  negativing  the  material  allegations  on  which  the 
plaintiff  relied. 

The  case  made  by  the  plaintiff  herself,  on  her  own 
testimony,  does  not  amount  to  a  case  of  legal  duress. 
'  From  her  evidence  it  appears  that  her  husband  was 
charged  by  the  defendant  with  embezzlement  from  him, 
to  a  large  amount,  and  she  claims  that  she  executed  the 
deed  in  question  under  an  understanding  and  implied 
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agreement  on  the  part  of  the  defendant  that  in  case  she 
executed  the  deed  in  question  the  defendant  would  re- 
frain from  prosecuting  the  husband  of  the  plaintiff  fos 
the  embezzlement. 

There  appears  to  be  no  reason  to  suppose  but  that  the 
husband  had  been  guilty  of  the  embezzlement,  and  sub 
stantially  admitted  it,  s^id  thei  wife,  upon  his  request, 
and  as  she  claims  upon  the  understanding  aforesaid,  but 
without  any  compulsion  or  other  duress  except  that 
arising  from  the  circumstances,  executed  the  deed. 

If  her  story  is  correct,  the  deed  would  seem  to  be  void 
on  the  ground  that  it  was  executed  in  consideration  of 
compounding  a  criminal  offence,  and  was  contrary  to 
the  statute.  (2  B.  S.  692,  §  12.)  But  though  the  deed 
may  be  void  for  such  reason,  equity  does  not  relieve  the 
party  who  executed  it  upon  or  for  such  immoral  and 
illegal  consideration  and  purpose.  Both  parties  to  the 
conveyance  being  in  pari  delicto  if  the  plaintiff' s  version 
of  the  affair  is  ccfrrect,  she  must  get  her  remedy,  if  she 
can,  at  law,  in  an  action  of  ejectment.  It  is  but  just  to  the 
defendant  to  say  that  he  denies  any  agreement  or  un- 
derstanding to  the  effect  that  he  would  refrain  from 
prosecuting  the  plaintiff' s  husband,  and  that  he  claims, 
and  the  evidence  in  his  behalf  tended  to  show,  that  a 
large  part  of  ythe  property  conveyed  by  the  plaintiff  was 
acquired  by  the  investment  of  the  embezzled  funds ;  and 
that  in  obtaining  the  deed  he  was  only  seeking  restitu- 
tion so  far  as  he  could  obtain  it,  and  that  the  convey- 
ance was  placed  upon  that  ground  by  all  parties.  The 
rulings  on  the  admission  of  testimony,  whether  erro- 
neous in  any  particular  or  not,  were  wholly  immaterial, 
and  could  not  have  affected  the  result. 

The  judgment  must  be  affirmed,  with  costs  of  the  ap- 
peal to  the  respondent. 

Judgment  affirmed. 

[Fou&TH  Dkpartmext,  Gkxiral  Te&m,  at  Buffalo,  January  7, 187S.    Mtilliit, 
TalcoU  ami  E.  D.  StnUh,  Justices.] 
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In  an  action  brought  by  the  plaintiff  as  receiver  appointed  in  proceedings  sup- 
plementary to  execution  to  recover  a  debt  due  to  the  Judgment  debtor,  the 
complaint  stated,  in  detail,  the  facts  showing  jurisdiction  in  the  county  judge 
to  make  the  order  of  appointment,  and  averred  the  approval  and  filing  of  a 
bond  by  the  plaintiff  as  receiver.  Held,  on  demurrer,  that  the  complaint 
was  not  defective  for  want  of  an  averment  that  the  order  of  appointment 
was  filed  and  reoord64  under  g  298  of  the  Code. 

APPEAL  from  an  order  of  the  Special  Term  of  Erie 
county,  overruling  a  demurrer  to  the  complaint. 

O.  W.  CothraUy  for  the  appellant. 

O.  A.  ScroggSy  respondent,  in  pro  per. 

By  the  Caurtj  Talcott,  J.  This  action  is  brought  by 
the  plaintiff  as  receiver  of  the  property  of  Cynthia  M. 
Morse,  under  supplementary  proceedings,  to  recover  a 
debt  alleged  to  be  due  from  the  defendant  to  the  judg- 
ment debtor.  In  his  complaint  the  plaintiff  states  the 
facts  in  detail,  showing  jurisdiction  in  the  county  judge 
to  make  the  order  of  appointment,  and  avers  the  ap- 
proval and  filing  of  his  bond,  as  receiver.  The  defen- 
dant demurs  to  the  complaint,  and  for  cause  of  demurrer 
alleges  that  the  plaintiff  has  not  legal  capacity  to  sue ; 
that  the  judgment  debtor  ought  to  be  a  party,  and  that 
the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  oi  action.  The  last  cause  of  demurrer  is  the 
only  one  insisted  upon,  on  the  appeal,  and  it  is  claimed 
that  the  complaint  is  defective  because  it  does  not  aver 
that  the  order  appointing  the  plaintiff  receiver  was  filed 
and  recorded  under  §  298  of  the  Code.  Whatever  we 
might  think  of  the  question  thus  presented,  if  it  were  a 
new  question,  we  understand  it  to  have  been  in  sub- 
stance decided  by  the  Court  of  Appeals  in  Rockwell  v. 
Merwin^  {4J5N.  T.  166.)  In  that  case  the  plaintiff  sued 
as  receiver,  and  stated  nothing,  in  his  complaint,  only 
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that  he  had  been  appointed  receiver  of  the  property  of 
the  judgment  debtor,  by  one  of  the  jastices  of  the  Sa- 
preme  Court,  on  the  application  of  the  judgment  cred- 
itors, wholly  failing  to  show  any  facts  which  brought 
the  case  within  the  jurisdiction  of  the  said  justice. 

In  that  case  an  objection  was  taken  on  the  trial  that 
the  complaint  did  not  state  facts  sufficient  to  constitute 
^  cause  of  action.  As  we  understand  the  case,  there 
was  no  allegation  in  the  complaint  that  the  order  ap- 
pointing the  plaintifF  had  ever  been  filed  or  recorded  in 
the  proper  office.  After  the  objection  had  been  made, 
the  complaint  was  amended,  on  the  trial,  by  the  inser- 
tion of  the  word  "duly"  between  "was"  and  "ap- 
pointed," so  that  the  complaint  would  read  that  the 
plaintiff  was  duly  appointed  receiver.  This,  the  Court 
of  Appeals  held,  cured  all  the  defects  of  the  complaint, 
under  §  161  of  the  Code.  That  section  only  makes  the 
word  duly  a  substitute  for  the  detailed  allegations, 
showing  jurisdiction  in  the  court  or  officer.  The  atten- 
tion of  the  court  was  called  to  the  question  of  the  filing 
of  the  order  and  recording  the  same,  as  it  appears  the 
plaintiflE  had  omitted  to  prove  these  facts  on  the  trial ; 
and  in  regard  to  that  the  court  says  :  "It  was  necessary 
that  the  order  appointing  him  should  be  filed  in  the 
office  of  the  clerk  of  the  city  and  county  of  New  York. 
It  was  shown  on  the  argument  at  the  General  Term  that 
this  had  been  done  before  the  commencement  of  the 
suit,  and  this  cured  the  defect  in  the  proof  before  the 
referee."  The  decision  therefore  must  be  understood  as 
holding  that  an  averment  of  the  filing  and  recording  of 
the  order  is  not  necessary,  in  pleading,  provided  juris- 
diction to  make  the  order  is  averred ;  on  the  ground, 
probably,  that  the  due  filing  and  entry  of  the  order  by 
the  officers  of  the  court  is  to  be  presumed  from  the 
averment  that  it  was  made  by  the  judge  having  juris- 
diction. 
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The  order  must  be  affirmed,  with  leave  to  the  defen- 
dant to  answer  in  twenty  days,  on  payment  of  costs. 

Order  affirmed,  (a) 

[FouKTH  Bkparticsiit,  Genbbai/  Tbuc,  at  Buffalo,  January  7,   1878.    Mvl- 
Un,  TaleoUukd  JS.  D,  Smith,  Jastioes.] 

(a)  An  appeal  from  the  above  decision  wae  diamiBsed  by  the  Gonrt  of  Ap- 
peals.   See  56  i^T.  F.  648. 


Clabissa  Thornton  vs.  Davis  Grange,  adminis- 
trator, &c. 

When  a  relative,  more  distant  than  a  child,  goes  to  live  with  a  person,  at  his 
request,  the  presumption  that  such  relative  lives  with  the  person  as  a  mem- 
ber of  the  &mily,  and  not  as  a  servant,  is  less  strong  than  in  the  case  of  a 
child;  and  slight  circumstances  will  be  sufficient  to  overcome  it. 

The  plaintiff,  at  the  request  of  C.,  her  unde,  went  to  live  with  him,  in  his  family, 
and  remained  with  him  for  several  years,  rendering  services  as  nurse  and 
housekeeper.  No  agreement  as  to  compensation  was  made.  Testimony  was 
given,  showing  that  C.  had  admitted  an  intention  to  pay  her  something. 
ffdd  that  the  decision  of  a  referee,  allowing  the  plaintiff  compensation  for  her 
services,  would  not  be  disturbed.  Neither  would  it  be  disturbed  in  respect 
to  the  rate  of  compensation ;  there  being  conflicting  testimony  as  to  the  value 
of  her  services^  and  as  to  her  own  admissions,  in  respect  to  what  she  was  to 
receive  therefor. 

THE  plaintiff  was  a  niece  of  Chillingsworth  Colwell, 
the  defendant's  intestate,  and  went  to  live  in  his 
family,  in  October,  1866.  She  lived  with  him,  taking 
care  of  his  wife,  who  was,  for  several  years,  a  paralytic, 
of  his  daughter  during  her  latter  illness,  and  of  her 
child  after  its  mother' s  death.  She  was,  for  part  of  the 
time,  the  only  friend  in  the  family,  and  had  the  super- 
vision of  the  household  affairs. 

She  ceased  to  live  with  the  intestate  in  March,  1865. 
In  November,  1869,  her  uncle  was  found  to  be  a  person 
of  unsound  mind,  and  it  was  found  that  he  had  been  of 
unsound  mind  from  November,  1867. 

He  died  in  April,  1870.     After  his  death,  and  the  ap- 
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pointment  of  the  defendant  as  his  administrator,  the 
plaintiff  presented  a  claim  against  the  estate,  for  services 
rendered  to  the  intestate,  for  eight  years,  four  months 
and  three  weeks,  less  absences  estimated  at  ten  weeks, 
niaking  in  all  426  weeks,  at  $4 '  per  week,  amounting  to 
$1,704.  She  allowed,  on  the  account,  a  credit  for  pay- 
ments at  different  times,  the  sum  of  $400,  leaving  due  to 
her  $1,804. 

The  administrator  disputed  the  correctness  of  the  ac- 
count, and  it  was  thereupon  referred  to  a  referee,  with 
the  approval  of  the  surrogate.  The  agreement  to  refer 
commences  by  a  recital  of  the  presentation  of  the  account 
and  that  the  administrator  doubted  its  justice,  and  then 
proceeds  as  follows:  "Now,  therefore,  in  pursuance  of 
*the  statute  in  such  case  made  and  provided,  it  is  hereby 
stipulated  between  the  said  Thornton  and  Davis  Grange, 
as'  administrator  of  said  estate,  that  the  said  claim  and 
matter  in  controversy  be  referred  to  Thomas  Baker,  Esq., 
of  the  city  of  Watertown  aforesaid.  Dated  Oct.  2, 
1871.'* 

The  account  and  stipulation  constitute  all  there  was, 
in  the  nature  of  pleadings,  between  the  parties. 

On  this  trial,  the  plaintiff  testified  that  she  was  keep- 
ing house  for  a  lady,  and  was  sent  for  by  the  intestate. 
This  is  all  the  evidence  on  the  part  of  the  plaintiff,  as  to 
the  arrangement  under  which  she  went  to  live  with  him. 
No  agreement  as  to  the  amount  of  wages  was  proved. 
Four  witnesses  on  the  part  of  the  plaintiff  testified  that 
the  intestate  told  them  he  had  not  settled  with  the  plain- 
tiff, or  paid  her  for  her  services,  but  would  do  so ;  that 
he  intended  to  do  well  by  her.  On  the  part  of  the  de- 
fence, three  witnesses  were  called,  who  testified  that  the 
plaintiff  told  each  of  them  that  she  was  receiving  only 
$1,  per  week,  for  her  services ;  and  when  asked  why  she 
did  not  demand  more,'  she  replied  that  Colwell  would 
not  pay  any  more.  The  plaintiff  denied  that  she  ever 
made  any  such  statement  to  these  witnesses. 
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The  plaintiff  called  seven  witnesses,  besides  herself, 
who  testified  that  her  services  were  worth  from  $4  to  $5 
per  week.  On  the  part  of  the  defence,  eight  witnesses 
testified  that  the  plaintiff  was  not  a  good  housekeeper ; 
that  she  kept  the  house  in  a  filthy  condition ;  that  she 
did  not  keep  Mrs.  Colwell  or  the  grandchild  of  Mrs.  C. 
clean ;  that  there  was  a  bad  odor  in  the  house ;  and 
that  her  services  were  not  worth  to  exceeed  $1,  before 
the  war,  and  from  $1.25  to  $1.50  after  it  began. 

The  referee  ordered  judgment  in  favor  of  the  plaintiff 
for  $988.61,  being  for  the  plaintiff's  wages  for  the  whole 
term  she  lived  with  Mr.  Colwell,  less  ten  weeks,  at  the 
rate  of  $2.50  per  week,  less  $400,  which  the  plaintiff  ad- 
mitted having  received  from  Mr.  Colwell.  ^ 

From  that  judgment  the  administrator  appealed. 

L.  /.  Darwin^  for  the  appellant. 
Milton  &  Mervrin^  for  the  respondent. 

By  the  Courts  Mullin,  P.  J.  Should  a  daughter  go 
to  live  with  her  father,  at  his  request,  and  there  was  no 
agreement  whatever  as  to  wages,  it  would  be  presumed 
that  she  went  to  live  with  him  not  as  a  servant,  but  as 
a  member  of  his  family,  without  compensation,  except 
such  as  a  parent  ordinarily  gives  to  his  children.  {Rob- 
inson V.  Cushman^  2  Denio^  149.  Dye  v.  KerVy  15  Barb. 
444.)  When,  however,  the  person  taken  into  the  family 
is  not  a  child,  but  a  more  distant  relation,  the  presump- 
tion of  serving  without  pay  is  less  strong,  and  slight 
circumstances  will  be  sufficient  to  overcome  it.  {Rob- 
inson V.  RaynoTy  28  N,  T.  494.)  Several  of  the  plain- 
tiff's witnesses  testify  to  conversations  with  the  intestate 
in  which  he  conceded  the  plaintiff's  right  to  compensa- 
tion ;  and  it  would  seem  that  $400  at  least  had  been 
paid  to  her  towards  her  wages. 

It  is -proper  to  say  that  the  plaintiff  does  not  say  as  a 
witness  that  she  had  been  paid  anything  toward  her 
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wages.  This  subject  the  plaintiff  could  not  inquire  into, 
as  she  was  not  permitted  to  testify  to  any  transaction 
between  her  and  the  intestate;  but  the  defendant  was 
not  restrained  from  entering  upon  the  inquiry,  and  fail- 
ing to  show  that  the  $400  had  been  received  as  wages, 
and  taking  the  benefit  of  the  plaintiff^  s  admission  that 
so  much  had  been  paid,  the  referee  was  justified  in  as- 
suming that  $400  had  in  fact  been  paid  to  her. 

The  referee  has  found,  in  opposition  to  the  testimony 
of  three  witnesses,  that  there  was  not  an  agreement  be- 
tween the  plaintiff  and  Mr.  C.  to  pay  her  $1  per  week, 
and,  upon  her  denial  of  any  admission  thereof,  that  no 
such  agreement  was  ever  made  by  her. 

The  judge  at  Special  Term  felt  constrained  to  yield  to 
the  finding,  but  did  it  with  great  reluctance,  as  we  do  in 
affirming  his  action. 

When  an  intelligent  referee  has  seen  and  heard  the 
witnesses,  and  arrived  at  a  conclusion  as  to  which  of 
them  is  entitled  to  credit,  it  is  dangerous  to  disregard 
his  finding.  Upon  paper,  the  evidence  of  the  knave 
may  appear  to  be  more  honest  than  that  of  a  less  intel- 
ligent but  more  truthful  witness ;  and  it  is  only  by  see- 
ing the  witnesses,  that  the  true  weight  to  be  given  to 
their  evidence  can  be  ascertained. 

The  witnesses  who  testify  to  these  admissions  of  the 
plaintiff  are  highly  respectable  ladies,  who  are  incapable 
of  swearing  to  a  falsehood ;  and  had  I  been  the  referee, 
the  denial  of  the  plaintiff  would  not  have  overcome  their 
evidence. 

The  parties  selected  the  referee;  he  has  discharged 
his  duty  according  to  the  best  of  his  ability ;  and  we  do 
not  feel  at  liberty  to  disregard  his  finding. 

The  finding  of  the  value  of  the  plaintiff's  services  is 
upon  confiicting  evidence,  and  the  evidence  is  so  nearly 
balanced  that  it  is  impossible,  under  the  existing  rules 
relating  to  the  weight  to  be  given  to  the  finding  Of  facts 
by  courts  and  referees,  to  disregard  it. 
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The  defendant  cannot  avail  himself  of  the  statute  of 
limitations,  not  having  insisted  upon  it  in  the  stipula- 
tion, nor  mpoji  the  trial.  ( Van  Vleck  v.  Burroughs,  6 
Barb.  341.) 

The  judgment  must  be  affirmed. 

[FousTH  Depabtmknt,  Gknzral  Tkuc,  at  Buffalo,  January  7,  1S78.    JftMin, 
TaUoU  and  jST.  2).  ^t^.  Justices.] 


-••♦- 


Wilts  vs,  Morrell. 

The  defendant,  a  shipper  and  forwarding  agent  at  F.,  agreed  to  ship  and  for- 
ward some  furniture  to  the  plaintiff  at  New  York,  by  the  O.  line  of  canal 
boats,  and  under  deck.  The  furniture  was  forwarded  by  boats  not  belong- 
ing to  the  O.  line,  and  only  a  part  of  it  was  under  deck.  Hdd  that  the  de- 
fendant was  liable  for  damage  done  to  the  gouds  in  transportation ;  and  this 
whether  he  forwarded  the  goods  under  a  contract,  or  acted  as  the  plaintiff's 
agent  in  forwarding  them. 

That  in  the  latter  case,  the  defendant  would  be  held  as  an  insurer  of  the  goods, 
having  shipped  them  in  a  manner  prohibited  by  the  principal. 

APPEAL,  by  the  defendant,  from  a  judgment  en- 
tered upon  a  verdict. 

M.  L  Tovmsend^  for  the  appellant,  cited  Roberts  v. 
Turner,  (12  John.  232 ;)  Broum  v.  Deaison,  (2  Wend. 
693;)  Johnson  v.  N.  T.  Central  R.  R.  Co.  (31  Barb. 
196,  200 ;)  Story  on  Agency,  §§  194,  237 ;  ParJchiU  v. 
Irrday,  (15  Wend.  431.) 

By  the  Court,  Mullin,  P.  J.  In  August,  1869,  the 
defendant  was  a  shipper  and  forwarding  agent  at  Ful- 
ton in  Oswego  county,  and  the  plaintiff  entered  into  a 
contract  with  him  to  ship  and  forv^urd  to  the  plaintiff 
at  the  city  of  New  York,  in  a  canal  boat  of  the  "  Old 
Oswego  Line,^^  under  deck,  a  quantity  of  furniture  and 
bedding,  &c.,  at  36  cents  per  hundred  pounds,  for  prop- 
erty in  boxes,  and  76  cents  per  hundred  for  property 
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thai  was  loose,  such  as  chairs,  sofas,  &c.  It  was  nnder- 
stood  and  agreed  that  the  goods  should  not  be  sent  by 
what  is  called  a  ^^  wild  boat,"  that  is,  by  a  boat  not  be- 
longing to  a  line  of  boats. 

The  goods  were  delivered  at  the  defendant's  ware- 
house about  the  23d  of  August  in  good  order.  They 
were  not  sent  by  the  Old  Oswego  Line  but  by  a  boat  run 
by  one  Barnes  on  his  own  account,  and  by  him  carried 
to  Syracuse  and  then  reshipped  on  the  boat  ^^  J.  A. 
Scoville,"  belonging  to  the  line  of  boats  owned  by  L.  B. 
Robe,  and  by  it  carried  to  New  York.  The  goods  were 
partly  under  and  partly  on  deck,  on  each  of  the  boats. 
Tliey  were  shipped  the  4th  of  October  and  arrived  in 
New  York  the  4th  of  November.  When  received  they 
were  damaged  to  the  extent  of  $250,  and  for  this  dam- 
age the  action  was  brought.  The  jury  rendered  a  ver- 
dict in  favor  of  the  plaintiff  for  $311.06,  and  judgment 
was  entered  for  that  sum,  and  from  it  the  defendant 
appeals. 

The  only  question  presented  by  the  appeal  arises  on 
the  charge  to  the  jury. 

The  jury  were  told,  that  if  they  should  find  from  the 
evidence  that  the  agreement  was  as  testified  to  by  the 
plaintiff  and  his  witness  Myron  Havens,  and  that  such 
agreement  was  not  performed  by  the  defendant,  then 
the  plaintiff  was  entitled  to  recover.  To  this  part  of 
the  charge  the  defendant' s  counsel  excepted. 

The  agreement  set  out  in  the  complaint,  and  from  a 
breach  of  which  damages  are  alleged  to  have  resulted, 
was,  *'to  ship  and  forward  by  canal  in  boats  of  the  Old 
Oswego  Line,  under  deck,  the  plaintiff's  goods  from 
Fulton  to  New  York." 

The  proof  by  the  plaintiff  and  his  witness  was  that 
the  defendant  agreed  to  ship  his  (the  plaintiff's)  goods 
in  a  boat  of  the  Old  Oswego  Line  under  deck,  and  it 
was  not  done,  and  it  was  conceded  that  the  goods  were 
damaged.     The  agreement  alleged  in  the  complaint  was 
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therefore  proved,  and  if  on  proof  of  the  breach  the 
plaintiff  was  entitled  to  recover  the  damages  done  to  the 
goods,  the  instruction  to  the  jury  was  right. 

If  the  contract  of  the  defendant  was  to  carry  by  the 
Old  Oswego  Line  and  under  deck,  it  was  violated  in 
both  particulars.  If  it  was  an  agreement  to  forward 
by  that  line  and  in  the  manner  agreed  on,  then  the 
action  was  for  breach  of  duty  as  the  plaintiff's  agent, 
and  he  was  equally  liable.  This  case,  in  this  view  of  it, 
does  not  differ  from  that  of  Johnson  v.  If.  T.  Central 
JR.  JR.  Co.  (38  iT.  T.  610.)  In  that  case  the  defendant 
was  held  to  be  an  insurer  of  the  property,  having  ship- 
ped it  in  a  manner  prohibited  by  the  principal. 

It  is  too  late  on  the  argument  of  the  appeal  to  raise 
the  question  that  the  damage  to  the  goods  was  not  shown 
to  have  resulted  from  any  neglect  or  violation  of  de- 
fendant' s  duty,  or  that  he  was  not  liable  for  storage, 
cartage  and  insurance.  These  questions  sh6uld  have 
been  raised  on  the  trial,  as  it  is  probable,  if  they  had 
been  thus  raised,  proof  would  have  been  given,  if  it  had 
not  been  already  given,  to  authorize  the  recovery. 

In  the  absence  of  any  certificate  that  all  the  evidence 
is  contained  in  the  case,  we  must  presume  that  it  is  not, 
and  that  there  was  sufGLcient  evidence  to  support  the 
judgment. 

The  judgment  must  be  aflirmed. 

[FouETH  DsPARTiONT,  GiNS&AL  TiEM,  st  Bu&lo,  JaQiuury  *!,  1878.  MtUUn, 
TaleoU  and  JS,  D.  Stmik,  Jnstioes.] 
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The  defendant,  being  the  owner  of  a  farm,  conyeyed  the  aame,  with  a  covenant 
for  quiet  enjoyment,  to  the  plaintiif.  The  deed  contained  this  clause:  ''  Re- 
serving, always,  a  right  of  way  as  now  used,  on  the  west  side  of  the  above 
described  premises  for  cattle  and  carriage  from  the  public  highway  to  the 
piece  of  land  now  owned  by  S.  B.  R.,  lying  north  of  and  adjoining  the 
premises  herein  conveyed."  Subsequently,  the  defendant  executed  to  the 
plaintiff  a  deed  quitclaiming  all  his  right,  title,  Ac,  in  and  to  the  premises 
contained  in  the  first  deed,  together  with  other  land.  This  deed  did  not 
contain  any  reservation  of  the  right  of  way,  nor  any  exception  of  any  part 
of  the  land.  R.,  the  adjoining  owner  on  the  north,  claimed  a  right  of  way, 
by  prescription,  over  the  premises  conveyed  by  the  first  deed,  at  the  place 
mentioned  in  the  reservation.  The  plaintiff,  claiming  that  the  right  of  way, 
reserved  in  the  first  deed,  was  released  by  the  quitclaim  deed,  obstructed  the 
way,  so  as  to  prevent  R.  from  passing  along  the  same  ;  and  for  such  obstruc- 
tion R.  recovered  a  judgment  against  him.  The  plaintiff,  claiming  that 
such  recovery  was  a  breach  of  the  covenant  for  quiet  enjoyment,  contained 
in  the  first  deed,  brought  an  action  to  recover  damages  therefor. 

Held  1.  That  the  facts  of  the  case,  and  the  language  of  the  deed  relating  to 
the  right  of  way,  gave  the  plaintiff  notice  of  the  existence  of  a  right  of 
way  in  R.,  or  some  person  other  than  the  grantor. 

2.  That  it  was  the  intention  of  the  parties  to  except  such  right  of  way  fromtl^e 
operation  of  the  covenant ;  and  it  being  the  duty  of  the  court  to  so  construe 
the  deed  and  covenant  as  to  give  effect  to  such  Intention,  the  clause  of  the 
deed  relating  to  the  way,  should  be  considered  as  an  exception,  and  not  as  a 
reaiervcUion, 

8.  That  thus  construing  the  clause,  the  way  was  not  a  breach  of  the  defen- 
dant's covenant,  and  the  plaintiff  was  not  entitled  to  recover. 

An  exception  to  a  ruling  of  the  court,  ordering  a  nonsuit,  does  not  entitle  the 
plaintiff  to  take  advantage  of  the  error,  if  any,  of  omitting  to  submit  any 
particular  question  of  hct  to  the  jury. 

APPEAL  by  the  plaintiff  from  a  judgment  of  non- 
suit. 

By  the  Courts  Mullin,  P.  J.  In  April,  1849,  the  de- 
fendant owned  a  farm  in  the  town  of  Arcadia  in  the 
county  of  Niagara,  containing  64^^  acres,  and  on  the  3d 
day  of  that  month  he  and  his  wife  conveyed  the  same, 
with  covenant  for  quiet  possession,  to  the  plaintiff.  In  the 
deed  there  was  the  following  clause :  "reserving  always 
a  right  of  way  as  now  used  on  the  west  side  of  the  above 


BUFFALO-JANUARY,  1878.  515 

Bridge  v.  Pierson. 


described  premises  for  cattle  and  carriage  from  the  pub- 
lic highway  to  the  piece  of  land  now  owned  by  Samuel 
B.  Reeves,  lying  north  of  and  adjoining  the  premises 
herein  conveyed." 

On  the  8th  of  August,  1861,  the  defendant  executed 
and  delivered  to  the  plaintiff  a  deed  quitclaiming  to 
him  all  his  right,  title,  &c.,  in  and  to  the  premises  con- 
tained  in  the  above  mentioned  deed,  together  with  a 
small  strip  of  land  in  addition,  lying  along  the  creek 
mentioned  in  the  description  of  said  farm.  This  deed 
did  not  contain  any  reservation  of  the  right  of  way,  nor 
any  exception  of  any  part  of  the  land. 

Samuel  B.  Reeves^  who  owned  the  land  north  of  and 
adjoining  the  premises  oonveyed  by  the  defendant  to 
the  plaintiff,  claimed  a  right  of  way  by  prescription 
over  the  premises  conveyed  by  the  defendant  to  the 
plaintiff,  at  the  place  mentioned  and  described  in  the 
reservation  in  the  deed.  The  plaintiff  claimed  that  the 
right  of  way  so  reserved  as  aforesaid^  was  released  by 
the  quitclaim  deed  from  the  defendant .  to  him,  and  he 
obstructed  the  way  so  as  to  prevent  Reeves  passing  over 
and  along  the  same. 

In  the  fall  of  1860,  Reeves  brought  an  action  in  this 
court  against  the  plaintiff,  for  obstructing  said  way. 
The  plaintiff  thereupon  notified  the  defendant  of  the 
bringing  of  said  action,  and  called  upon  him  to  assume 
the  defence  of  the  same.  The  plaintiff  claiming  that 
the  right  of  way,  if  established,  was  a  breach  of  the 
'covenant  in  the  defendant's  deed.  The  defendant  re- 
fused to  assume  the  defence.  The  plaintiff  appeared 
and  defended  the  action,  and  such  proceedings  were  had 
therein  that  a  judgment  was  rendered  in  favor  of  Reeves 
and  against  the  plaintiff  for  damages  for  obstructing 
said  way,  together  with  costs  of  the  action.  On  that 
trial  Reeves  established  a  right  of  way  over  the  plain- 
tiff' s  premises  by  user  for  more  than  twenty  years. 

In  March,  1867,  this  action  was  commenced  by  the 
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plaintiff  to  recover,  as  damages,  for  the  breach  of  defen- 
dant's  covenant  for  quiet  possession,  contained  in  the 
deed  from  the  defendant  to  him  bearing  date  in  April, 
1849,  the  costs  and  expenses  incurred  in  the  defence  of 
the  action  brought  by  Reeves  for  obstructing  said  way. 

The  defendant  put  in  an  answer,  and  the  issues  were 
referred  for  trial  to  a  referee,  who  ordered  judgment  in 
favor  of  the  plaintiff.  This  judgment  was  affirmed  by 
the  General  Term  of  the  7th  District,  but  on  an  appeal  to 
the  Court  of  Appeals,  the  judgment  of  the  General  Term 
was  reversed  and  a  new  trial  ordered,  costs  to  abide  the 
event. 

The  General  Term  held  that  the  clause  in  the  deed  of 
the  defendant  to  the  plaintiff  was  a  reservation  of  the 
right  oi  way,  and  as  such  could  only  enure  to  the  de- 
fendant ;  that  such  right  was  released  by  the  defendant's 
quitclaim,  and  the  right  of  way  to  which  Reeves  had 
shown  himself  entitled,  and  which  the  plaintiff  had  been 
compelled  to  treat  as  a  valid  and  subsisting  charge  upon 
the  plaintiff's  land,  was  an  ouster  of  the  plaintiff,  and 
was  a  breach  of  the  defendant's  covenant,  for  which  the 
plaintiff  was  entitled  to  recover. 

The  Court  of  Appeals  held  the  evidence  in  the  cause 
and  the  language  of  the  clause  relating  to  the  right  of 
way,  in  the  deed  from  the  defendant  to  the  plaintiff, 
gave  the  plaintiff  notice  of  the  existence  of  a  right  of 
way  in  Reeves,  or  some  person  other  than  the  defen- 
dant. And  it  was  obviously  the  intention  of  the  parties 
to  except  such  right  of  way  from  the  operation  of  the 
covenant,  and  as  the  court  was  bounds  to  so  construe 
the  deed  and  covenant  as  to  give  effect  to  the  ascer- 
tained intentions  of  the  parties,  they  would  consider 
the  clause  of  the  deed  relating  to  the  way  as  an  excep- 
tion, not  as  a  reservation ;  and  thus  considering  it,  the 
way  was  not  a  breach  of  the  defendant's  covenant,  and 
the  judgment  was  therefore  erroneous  and  was  reversed, 
and  a  new  trial  ordered. 
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The  cause  was  again  tried  at  the  Niagara  county  cir- 
cuit, in  January,  1872,  held  by  J.  C.  Smith,  justice,  and 
a  jury.  The  judge  held  that  the  evidence  in  the  case 
on  the  part  of  the  plaintiff  was  substantially  the  same 
as  was  given  on  the  former  trial  and  upon  which  the 
Court  of  Appeals  had  held  the  plaintiff  was  not  entitled 
to  recover.  He  therefore  nonsuited  the  plaintiff,  and 
from  that  judgment  the  plaintiff  appeals. 

It  is  said  by  the  appellant's  counsel  that  the  evidence 
given  on  the  last  trial  is  so  materially  different  from  that 
given  on  the  flupst  trial,  that  a  right  of  recovery  was 
clearly  established. 

We  have  no  means  of  knowing  what  the  evidence  was 
on  the  former  trial,  except  by  the  findings  of  the  referee 
and  the  statements  of  the  judges  who  gave  opinions  in 
this  court  and  in  the  Court  of  Appeals. 

*'The  real  question,"  Grover,  J.,  says,  "is  whether 
the  covenant  was  against  the  right  of  way  in  Beeves. 
The  deed  described  the  land  intended  to  be  conveyed  by 
metes  and  bounds."  After  stating  the  rules  for  constru- 
ing deeds,  prescribed  by  the  Revised  Statutes,  the  learned 
judge  proceeds  to  say:  "Applying  these  rules  to  the 
present  case,  we  find  that  at  the  time  of  the  conveyance 
Reeves  was  entitled  to  a  right  of  way  over  the  west  side 
of  the  land  proposed  to  be  conveyed,  from  the  highway 
to  his  farm,  for  cattle,  carriages,  &c.  That  he  had  the 
actual  use  of  such  way  for  a  long  time  previous  thereto, 
during  most  of  which  time  the  strip  over  which  the  right 
of  way  existed  had  been  fenced  as  a  lane.  These  facts 
were  known  to  the  parties,  and  even  if  not  known  to  the 
plaintiff,  the  language  of  the  clause  under  consideration 
could  scarcely  have  failed  to  convey  to  him  full  knowl- 
edge of  the  facts.  The  plaintiff  from  this  (the  description 
of  the  right  of  way  in  the  deed)  must  have  understood 
that  such  right  of  way  was  appurtenant  to  the  land  then 
owned  by  Reeves,  and  that  it  would  pass  as  such  to  the 
purchaser  of  the  land,  under  a  convc^yance.     This  being 
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SO,  he  (plaintiflf)  conid  not  have  understood  that  the  de-  * 
fendant  designed  to  reserve  to  himself  a  right  of  way  as 
then  nsed,  but  that  he  designed  to  except  the  right  of 
way  appnri;enant  to  the  farm  of  Reeves  from  the  opera- 
tion of  the  conveyance  and  to  convey  the  fee  to  the 
plaintiff  subject  thereto." 

On  the  last  trial  it  was  proved  by  three  witnesses  that 
the  lane  had  not  been  fenced  off  from  the  rest  of  the 
farm,  and  the  plaintiff  swears  that  when  he  purchased 
he  did  not  know  that  Reeves  had  a  right  of  way  over 
that  part  of  the  farm.  He  admits,  however,  that  there 
were  indications  that  there  had  been  travel  over  the 
place  where  the  way  was  reserved. 

The  plaintiff*  s  counsel  did  not  ask  the  court  to  suibteit 
the  question  whether,  when  the  plaintiff  purchased,  he 
knew  that  Reeves  had  a  right  of  way  over  the  land ; 
and  that,  with  the  other  facts  in  the  case,  was  to  be 
passed  upon  by  the  court ;  and  unless  the  finding  is  er- 
roneous it  must  stand,  and  we  must  assume  it  to  be 
rightly  found.  According  to  the  view  of  the  weight 
which  the  Court  of  Appeals  requires  to  be  given  to  the 
language  of  the  reservation  in  the  deed,  the  plaintiff's 
knowledge  of  the  right  of  Reeves  is  sufficiently  proved 
without  reference  lo  other  sources  of  knowledge  which 
the  plaintiff  may  have  had  at  the  time  of  his  purchase. 

The  exception  to  the  ruling  of  the  court  ordering  a 
nonsuit  does  not  entitle  the  plaintiff  to  take  advantage 
of  the  error,  if  any,  in  omitting  to  submit  any  particu- 
lar question  of  fact  to  the  jury. 

A  right  of  way  cannot  be  created  by  an  exception  in  a 
deed.  It  may  be  created  by  a  reservation.  If  the  word 
"excepting"  or  an  equivalent  word  is  used  in  the  deed 
for  the  purpose  of  creating  the  right,  the  court  will  con- 
strue it  as  meaning  ^^ reserving^''^  in  order  to  give  effect 
to  the  intention  of  the  parties. 

I  cannot  understand  what  is  meant  by  Grover,  J.,  in 
his  opinion,  when  he  says:  "We  have  seen  that  such 
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intention  cannot  be  made  effectual  by  construing  the 
clause  as  a  reservation,  but  that  it  may  be  by  regarding 
it  as  an  exception ;  and  thus  making  the  fee  conveyed 
subject  to  this  right  of  way,  so  conveying  the  fee,  would 
be  consistent  with  the  rules  of  law." 

Is  it  meant  by  this  language  that  a  right  of  way  can 
be  created  in  favor  of  a  ^lird  person  by  way  of  excep- 
tion ?  If  so,  it  gives  to  the  exception  in  a  deed  an  oper- 
ation very  different  from  what  I  had  supposed  it  could 
receive.  The  right  of  way  is  a  mere  easement ;  it  arises, 
if  I  may  so  speak,  out  of  the  thing  granted,  and  is  there- 
fore the  legitimate  subject  of  a  reservation.  An  exception 
must  be  of  a  part  of  the  thing  granted,  and  that  a  right 
of  way  is  not.  The  learned  judge  may  have  intended  to 
say  that  inasmuch  as  the  plaintiff  knew  that  a  right  of 
way  over  the  land  existed  in  favor  of  Reeves,  and  he  is 
to  be  presumed  to  know  the  law  that  a  grantor  cannot 
reserve  a  right  of  way  over  the  land  granted,  to  a  stran- 
ger, it  must  be  assumed  that  it  was  the  intention  of  the 
parties  to  except  Reeves's  right  of  way  from  the  opera- 
tion of  the  covenant. 

The  difl5culty  with  this  view  is  that  if  the  reservation 
is  valid,  and  it  is  conceded  so  to  be,  it  is  in  law  a  reser- 
vation of  a  right  of  way  to  the  grantor,  and  it  is  not 
competent  to  contradict  the  deed  by  showing  that  it  was 
in  tended  for  some  other  person. 

Every  right  of  way  over  the  premises  sold  to  the  plain- 
tiff was  covered  by  the  covenant  for  quiet  enjoyment, 
except  the  one  reserved.  If  then  the  reservation  was  a 
valid  one  in  favor  of  the  defendant,  the  grantor,  the  on^ 
to  which  Reeves  was  entitled  was  reached  by  the  cov- 
enant. 

Again,  if  the  'quitclaim  operated  as  a  release  of  the 
reservation  in  the  deed,  it  must  have  the  same  effect  upon 
the  exception.  In  either  cape  the  plaintiff  became  enti- 
tled to  the  land  over  which  the  way  lay,  exempt  from 
the  easement. 


\ 
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A  proper  respect  for  the  views  of  thfe  Court  of  Appeals 

renders  it  improper  for  as  to  give  eflfect  to  our  own  views 

of  the  law  applicable  to  the  case.    On  the  contrary,  we 

must  carry  out  their  views  of  the  law  by  aflirming  the 

judgment. 

Judgment  affirmed. 

[FovKTH  DsrAftnuBHT,  Gdrkal  Term,  jt  Boifido,  January  7»  1878.    MuU 
Un,  TaieoU  and  K  D,  SimtK,  Jostioea.] 


BlXBY  VS.  WOBDEN. 

The  rale  laid  down  in  Ymmghanm  y.  ^f^wr,  (47  N,  Y.  99,  tmi  68  Barb.  S69,) 
appliea  to  the  notice  in  an  appeal  from  a  justice's  court  for  a  new  trial,  and 
is  not  confined  to  an  appeal  upon  qnestioDS  of  law  only. 

THIS  case  came  before  the  court  upon  a  re-argu- 
ment, allowed  upon  motion  made  for  th.at  purpose, 
at  a  former  term. 

The  case  is  an  appeal  from  an  order  of  the  county 
court  of  Cortland  county,  denying  a  motion  made  by 
the  defendant  therein  to  strike  out  the  costs  in  the  case, 
allowed  to  the  plaintiff  by  the  clerk,  on  an  adjustment, 
and  to  allow  costs  of  the  api)eal  from  the  justice's  court 
to  the  county  court  to  the  defendant  The  motion  was 
denied  by  the  county  court,  and  an  appeal  taken,  to 
this  court  .in  the  6th  District,  where  the  order  of  the 
county  court  was  affirmed.  A  motion  was  then  made 
to  the  court,  in  the  8d  Department,  for  a  re-argument 
of  the  case,  which  motion  was  granted,  and  the  case  was 
betfore  the  court  for  re-argument,  upon  the  merits. 

The  action  in  the  justice's  court  was  trover,  for  a 
horse,  and  there  was  a  recovery  by  the  plaintiff,  for 
$100.  The  notice  of  appeal  from  the  justice  was  as 
follows : 

'*The  judgment  should  have  been  more  favorable  to 
the  defendant  in  this,  to  wit :   It  should  not  have  been 


ALBANY— MARCH,  1878.  521 


Bixby  V.  Worden. 


for  a  larger  amount  than  ten  dollars.  It  should  have 
been  for  the  defendant,  and  for  his  costs;  it  was  too 
large  a  judgment.  This  appeal  is  brought  for  a  new 
trial  in  the  county  court." 

On  the  trial  in  the  justice's  court,  the  plaintiff  re- 
covered $83.88.  The  plaintiff  made  no  offer  to  correct 
the  judgment       '  ' 

0.  Porter^  for  the  plaintiff,  respondent. 

H.  Ballard^  for  the  defendant,  appellant. 

By  the  Courts  P.  Potteb,  J.  The  recovery  in  the 
justice's  court  exceeded  $60.  The  appeal,  as  was  speci- 
fied in  the  notice,  was  for  a  new  trial,  and  the  case  was 
tried  in  the  county  court  upon  the  issues  joined  before 
the  justice,  by  a  jury.  Both  parties  tried  it  as  an  issue 
of  fact;  and  the  only  question  in  the  case  is,  which 
party  is  entitled  to  costs  in  the  action.  Besides  the  mat- 
ters set  forth  in  the  notice,  above,  it  was  also  stated 
* '  that  the  verdict  was  against  evidence ;' '  and  also  ' '  that 
the  verdict  is  against  the  law  of  the  case."  These  two 
grounds  have  no  influence  upon  the  question  of  costs, 
under  section  371  of  the  Code.  They  require,  not  that 
the  judgment  rendered  be  reduced,  but  that  there  be  a 
different  judgment ;  they  do  not  specify  in  what  par- 
ticular the  judgment  should  be  jpore  favorable  to  the 
appellant.  Except  for  the  other  grounds  specified  in 
the  notice,  the  provisions  of  section  371  would  not  apply 
to  the  case.  Such  notices  may  be  sufficient  under  the 
provisions  of  section  363,  to  give  the  county  court  juris- 
diction of  the  case;  but  the  defendant,  under  them, 
would  only  recover  costs  in  the  contingency  of  having 
judgment  entirely  in  his  favor,  in  the  county  court. 

This  case,  as  it  is  now  before  us,  must  depend  upon 
the  sufficiency  of  that  part  of  the  notice  which  states, 
"The  judgment  should  have  been  more  favorable  to  the 
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defendant  in  this,  to  wit :  it  should  not  have  been  for 
a  larger  amount  than  ten  dollars."  It  is  in  this  particu- 
lar, viz :  the  aTnount  of  the  judgment,  which  the  defen- 
dant claims  should  be  more  favorable  to  him,  that  the 
question  arises.  This  question  is  no  longer  to  be  re- 
garded by  this  court  as  an  unsettled.question.  The  case 
of  Younghause  v.  Pingar^  which  has  the  views  of  the 
Court  of  Appeals,  and  is  reported  in  47  JV.  T.  99,  and 
the  same  case  which  is  expressly  adjudicated  by  this 
court  and  reported  in  63  Barhour^  299,  must  end  discus- 
sion of  the  legal  sufficiency  of  the  notice  in  this  case.  It 
is  against  the  respondent's  views. 

But  the  respondent' s  counsel  urges  a  new  view,  and 
with  great  ingenuity  insists  that  section  371,  and  the 
oflfer  provided  for  therein,  does  not  apply  to  appeals  for 
a  new  trial,  but  to  appeals  on  questions  of  law,  only. 
If  this  position  is  the  true  one,  the  bar  at  large,  and  the 
courts  without  exception,  so  far  as  I  know,  have  been 
practising  and  adjudicating  under  a  mistaken  view  of 
these  provisions  of  the  Code.  The  whole  of  these  pro- 
visions must,  therefore,  be  examined.  One  entire  chap- 
ter of  the  Code  {chap,  5,)  eleven  sections,  is  devoted  to 
this  subject,  the  whole  of  which,  as  a  system,  is  harmo- 
nious, and  is  so  divided,  and  yet  so  connected,  as  to 
make  a  complete  system  of  practice,  providing  for  the 
trial  of  issues  of  law  and  issues  of  fact,  and  with  suitable 
provisions  applicable* to  each.  An  analysis  of  these 
eleven  sections,  showing  the  appropriate  office  of  each 
section,  will  show  harmony  instead  of  conflict,  and  will 
also  show  the  error  of  the  respondent's  view. 

Appeals  from  justices'  courts  to  county  courts,  are 
now  entirely  controlled  by  the  provisions  of  the  Code, 
beginning  with  section  351,  which  repeals  all  other  prac- 
tice, and  ending  with  section  371. 

Section  362  specifies  the  cases  in  which  appeals  may 
be  brought,  first,  those  in  which  a  new  trial  may  be 
had,  viz.,  cases  whtTe  the  demand  exceeds  $^0;  second, 
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the  cases  which  are  exceptions,  viz.,  cases  in  which 
though  the  claim  exceed  $60  exclusive  of  costs,  yet  the 
notice  of  appeal  states  that  the  appeal  is  taken  upon 
questions  of  law  only. 

Section  363  prescribes  the  time  within  which  the  no- 
tice of  appeal  must  be  served,  and  requires  that  such 
notice  shall  state  the  grounds  of  the  appeal. 

Section  364  prescribes  the  time  within  which  the  notice 
of  apj)eal  must  be  served ;  the  manner  of  service ;  the 
persons  upon  whom  it  must  be  served ;  what  costs  the 
appellant  must  pay  on  appealing;  what  security  he 
must  give,  and  what  other  steps  he  must  take  to  render 
his  appeal  effectual. 

Section  366  relates  to  obtaining  a  stay  of  execution. 

Sections  366,  367,  368  and*  369  prescribe  the  form  of 
security  for  a  stay  of  execution,  and  the  manner  of  serv- 
inglthe  papers  to  effect  that  object. 

Section  360  relates  to  the  return  of  the  justice  to  the 
appeal,  and  how  it  may  be  compelled,  and  distinguishes 
between  returns  made  in  cases,  1st,  where  the  claim  is 
below  $60,  and  those  where  the  appeal  is  upon  questions 
of  law ;  and  2d,  cases  where  the  claim  litigated  exceeds 
$60,  and  a  new  trial  is  desired  in  the  county.  In  the 
former  the  testimony  given  on  the  trial  is  required  to  be 
returned  by  the  justice ;  in  the  latter,  not. 

Sections  361,  362  and  363  provide  for  obtaining  re- 
turns in  cases  where  the  jastice  has  gone  out  of  oflGlce, 
for  amendments  to  defective  returns,  and  when  a  justice 
is  dead,  removed  from  the  state,  or  insane. 

Section  364  provides  for  the  manner  of  hearing  in  the 
county  court :  1st,  where  a  new  trial  is  not  to  be  had ; 
and  2d,  where  a  new  trial  is  sought  to  be  had. 

Section  365  directs  upon  what  papers  the  hearing 
shall  be  had  in  an  appellate  court. 

Section  366  directs,  first,  upon  what  principles  the 
appellate  court  shall  review  the  case,  and  what  powers 
they  may  exercise  over  the  case  and  the  parties,  in  both 
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classes  of  cases,  viz,  where  new  trials  are  not  to  be  had, 
and  in  cases  where  they  are.  This  section  has  six  sub- 
divisions. The  first  relates  to  cases  where  the  issue  be- 
fore the  justice  was  an  issue  of  law,  and  it  confers  power 
upon  the  county  court  to  allow  amendments  to  plead- 
ings, &c.  The  second  subdivision  is  only  an  extension 
of  the  same  power.  The  third  subdivision  authorizes 
the  court,  upon  a  certain  contingency,  to  try  a  new 
issue,  to  be  joined  under  their  direction,  to  be  tried  by  a 
jury,  and  to  proceed  to  such  trial.  The  fourth  subdi- 
vision directs  that  such  last  mentioned  issue  so  joined, 
or  an  issue  brought  up  by  appeal,  shall  be  tried  in  the 
same  manner  as  actions  commenced  in  the  Supr^e 
Court.  The  fifth  subdivision  first  8i>ecifies  what  power 
the  county  court  possesses  over  its  own  determinations 
in  such  cases,  and  what  liberty  they  may  allow  to  par- 
ties in  cases  where  new  trials  may  be  had ;  and  it  filso 
allows  to  either  party ^  at  any  time  be/ore  trials  to  serve 
on  the  opposite  party  an  offer  in  writing  to  allow  judg- 
ment to  be  taken  against  him,  for  the  sum,  or  pro])erty, 
or  to  the  effect  in  such  offer  specified,  and  with  or  with- 
out costs,  as  said  offer  shall  specify.  It  then  further 
provides,  that,  if  the  part^  receiving  such  offer  accept 
the  same,  and  give  notice  thereof  in  writing  within  ten 
days,  he  may  file  the  return  and  offer,  with  an  affidavit 
of  service  of  notice  of  acceptance  thereof,  and  the  clerk 
shall  thereupon  enter  judgment,  according  to  said  offer. 
This  subdivision  then  declares  what  shall  be  the  effect 
and  liability  of  the  parties  to  the  undertaking  in  such 
case.  It  then  provides  that  if  notice  of  acceptance  of 
such  offer  be  not  given,  it  shall  be  deemed  withdrawn, 
and  cannot  be  given  in  evidence.  And  it  then  provides 
that  if  the  party  to  whom  such' offer  is  made,  shall  fail 
to  obtain  a  judgment  more  favorable  to  him  than  that 
specified  in  said  offer,  then  he  shall  not  recover  costs, 
but  must  pay  the  other  party' s  costs  from  the  date  of 
the  service  of  the  offer.     This  fifth  subdivision  of  §  366, 
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it  should  be  remarked,  was  enacted  in  1865,  three  years 
after  the  provisions  of  §  371.  The  sixth  subdivision  of 
§  866  prescribes  the  practice  in  making  up  cases  for  new 
trials. 

Section  367  directs  what  papers  shall  be  entered  with 
the  clerk  for  making  up  the  judgment. 

Section  368  directs  to  whom  costs  shall  be  given  upon 
the  judgment  of  reversal  or  affirmance,  but  does  not 
specify  what  costs. 

Section  369  prescribes  the  practice  in  obtaining  a 
restoration  of  a  judgment  collected,  if  it  is  afterwards 
reversed. 

Section  370  provides  for  set-oflfs  when  one  party  re- 
covers damages  and  the  other  party  costs. 

Section  371,  the  last  section  in  the  chapter,  was  intro- 
duced in  1863,  as  a  new  system  of  practice  in  certain 
caBes,  by  allowing  an  appeal  not  only  to  the  county 
court,  but  to  the  conscience  and  apprehensions  of  the 
prevailing  party,  by  placing  him  in  a  condition  of  peril 
as  to  future  costs,  in  case  he  failed  to  reduce  or  other- 
wise modify  an  unjust  or  an  unconscientious  judgment ; 
and  it  prescribes  th?  proceedings  of  the  parties  to  this 
end,  and  imposes  the  penalties  for  the  omission  to  fol- 
low its  spirit.  The  first  subdivision  of  this  section,  it  is 
plain  to  be  seen  from  its  general  language,  applies  to  all 
cases  of  appeal  when  the  party  desires  a  new  trial,  and 
is  not  limited  to  ca^es  depending  upon  questions  of 
law.  In  this,  the  respondent's  counsel  is  in  error.  It 
declares,  in  terms,  that  it  applies  to  cUl  cases  of  appeal. 
It  relates  to  costs ;  it  prescribes  the  amount  of  costs ;  it 
provides  that  the  prevailing  party  shall  be  entitled  to 
them ;  except  in  the  cases  where  the  appellant  states 
the  grounds  of  error  in  a  particular  form,  and  when 
the  prevailing  party  omits  to  modify,  and  where  he  re- 
ceives a  less  favorable  judgment  on  a  new  trial.  This 
section  is  not  at  all  in  conflict  with  subdivision  5  of  sec- 
tion 366.    The  offers  therein  referred  to  are  to.be  made 
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in  an  entirely  different  stage  of  the  cause,  and  under 
different  proceedings.  This  provision  of  §  366  was  en- 
acted three  years  later  than  the  other,  but  is  in  har- 
mony, and  is  in  spirit  the  same,  but  for  another  state  of 
the  proceeding.  Both  provisions  are  in  full  force ;  both 
are  necessary  to  complete  the  system. 

Not  does  an  apparent  inconsistency  in  the  grounds  of 
appeal  affect  the  case.  Two  of  those  ^unds,  in  the 
case  before  us,  make  it  a  good  appeal  under  §  353,  but 
give  no  advantage  as  to  costs,  as  under  §  371.  One  good 
ground  was  given,  in  the  notice,  under  the  provisions  of 
§  371,  to  allow  of  the  benefits  of  the  provision  as  to 
costs,  and  that  was  a  good  notice.  The  case  was  tried 
upon  that  theory,  without  objection,  and  both  parties 
claimed  costs  under  it.  By  the  proviedons  of  that  sec- 
tion the  appellant  is  entitled  to  costs,  as  the  law  is  now 
fully  declared.  These  he  has  been  denied  by  order'of 
the  county  court.  The  result  is,  that  the  order  of  the 
county  court  appealed  from  should  be  reversed,  and  the 
adjustment  of  costs  in  favor  of  the  plaintiff  by  the 
clerk,  and  judgment  thereon,  be  set  aside.  The  clerk 
of  Cortland  county  is  directed  to  adjust  the  costs  in  this 
case  in  &.vor  of  the  appellant,  and  to  insert  them  in  the 
judgment  roll,  and  the  appellant  is  entitled  to  recover 
costs  of  the  appeal  to  the  county  court,  and  of  the  ap- 
peal to  this  court. 

Order  of  county  court  reversed  with  $10  costs. 

[TBntD  DiFAaTMEziT,  Gbnibal  Tibx,  at  Albany,  March  6,  18'78.    Milkr, 
Potter  and  Danidt,  Justices.] 
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A  promissory  note  is  not  void  because  delivered  with  the  payee's  name  in 
blank. 

The  court  nuiy  allow  the  jury  to  take  out  with  them  any  papers  which  have 
been  g^ven  in  evidence,  for  the  purpose  of  inspecting  the  same  and  comparing 
signatures. 

Upon  an  issue  as  to  the  genuineness  of  the  defendant's  signature,  several  papers 
were  shown  to  him  in  such  manner  that  he  could  only  see  the  signatures,  and 
he  was  asked  if  the  signatures  were  his.  Then  the  whole  of  the  papers 
were  shown  him,  and  he  was  asked  the  same  questions.  Mdd  that  it  lay  in 
the  discretion  of  the  court  to  allow  such  a  method  of  cross-examination. 

The  privilege  of  cross-examination,  it  seems,  is  limited  only  by  the  discretion  of 
the  judge,  until  there  is  an  abuse  of  that  discretion. 

THIS  action  was  originally  brought  in  a  justice's 
court,  in  Essex  county,  where  the  defendant  recov- 
ered a  judgment  for  costs.  From  this  judgment  there 
was  an  apx)eal  to  the  county  court,  where  the  action  was 
tried  before  a  jury,  and  a  verdict  and  judgment  rendered 
in  favor  of  the  plaintiff,  for  $200,  beside  costs,  and  from 
this  judgment  an  appeal  was  brought  to  this  court. 

The  action  was  brought  upon  a  promissory  note  for 
$200,  alleged  to  have  been  made  by  the  defendant  Nor- 
ton and  one  Timothy  S.  Nash.  Nash  was  not  served 
with  process,  and  did  not  appear.  Norton's  defence  to 
the  note  was  that  it  was  a  forgery.  The  form  of  the 
note  was  as  follows:  "One  year  after  date,  for  value 
received,  we  jointly  and  severally  promise  to  pay  to 
Amos  Hardy  or  order,  two  hundred  dollars  with  in- 
terest." Signed,  ''T.  S.  Nash,  Phineas  Norton."  The 
other  material  facts  will  appear  in  the  opinion. 

Rale  &  Smithy  for  the  plaintiff. 

A.  C.  Hand^  for  the  defendant. 

P.  Potter,  J.  A  material  fact  in  the  case  was  the 
genuineness  of  the  signature  of  the  defendant  to  the  note. 
Upon  this  question  there  was  sufficient  evidence  to  sus- 


528        CASES  IK  THE  SUPREME  COURT. 

Hardy  v,  Norton. 

tain  the  verdict  of  the  jury,  and  it  was  a  question  of 
conflict.  The  questions,  besides  this,  to  be  reviewed  are, 
principally,  questions  of  law,  arising  upon  the  rulings 
of  the  judge  on  the  trial,  and  upon  his  charge  and  refu- 
sals to  charge  the  jury.  The  first  objection  was  made, 
when  the  note  was  offered  in  evidence.  Seven  witnesses 
acquainted  with  the  defendant's  handwriting' had  given 
their  opinions  that  the  signature  was  genuine.  The  ob- 
jection then  raised  was  that  the  payee's  name  was  writ- 
ten in  different  ink,  and  that  the  plaintiff  was  called 
upon  to  explain.  This  was  overruled ;  and  as  the  note 
is  not  before  us,  and  a«,  at  that  time,  there  was  no  evi- 
dence on  the  subject  of  the  ink,  we  cannot  say  that  the 
ruling  to  admit  the  note  in  evidence  was  error.  The 
plaintiff  then  rested,  and  the  defendant  moved  for  a 
nonsuit,  on  the  ground  of  improperly  admitting  the  note 
in  evidence.  This  was  denied,  and,  so  far  as  we  can  see, 
as  the  case  then  stood,  properly  denied.  The  defendant 
was  then  sworn,  himself,  and  testified  that  he  did  not 
write  his  name  on  this  paper,  and  upon  his  cross-exam- 
ination, testified :  ^'I  guess  I  can  distinguish  my  signa- 
ture whenever  I  see  it."  The  counsel  for  the  plaintiff 
then  exhibited  to  the  defendant  a  signature  purporting 
to  be  his,  the  paper  on  which  it  was  written  being  in- 
serted in  a  large  envelope,  with  a  hole  cut  sufficiently 
large  to  disclose  the  signature,  but  concealing  the  resi- 
due of  the  paper,  and  then  inquired  of  him,  *'Is  that 
your  signature  ?"  This  question  was  objected  to,  Ist.  As 
immaterial ;  2d.  Whole  paper  should  be  shown  witness. 
Overruled  and  exception.  Answer,  ''I  should  think  it 
was;  cannot  swear  positively."  Paper  marked  B  by 
the  court.  In  like  manner  another  signature  was  shown 
him.  The  same  objections,  the  same  ruling  and  excep- 
tion ;  and  the  answer  was :  ''I  think  it  is  not  my  signa- 
ture, but  it  looks  like  my  writing ;  I  can't  swear  whether 
it  is  or  not"  Marked  C.  In  like  manner,  signature  to 
paper  marked  D  was  shown  him,  and  the  answer  was : 
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"  I  should  think  it  was,  it  may  be."  Four  other  pai>er8 
in  like  manner,  marked  E,  F,  G,  H,  were  shown  him,  and 
he  answered,  "  he  could  not  swear  positively,  but  thought 
the  signatures  were  not  his."  In  each  case  the  same  ob- 
jections were  made,  l^en  the  signature  to  the  note  in 
suit  was  s^own  him,  in  the  same  way,  with  the  same  ob- 
jections,  ruling  and  exception ;  and  he  answered,  '4t  had 
the  same  appearance,  but  he  did  not  think  it  was  his." 
The  signature  to  paper  C  was  again  shown  him,  and  he 
•  answered,  *'  he  could  not  swear  positively  whether  it  was 
his ;  that  it  had  the  same  appearance,  but  he  did  not 
think  it  was  his."  Then  the  whole  of  paper  B  was  shown 
him,  and  he  then  answered  that  he  thought  the  signa- 
ture was  his.  Then  the  whole  of  the  papers  C,  D,  E,  F, 
Ot  and  H  were  shown  him,  and  in  each  case  he  answered 
he  had  no  doubt  thQ  signatures  were  his;  that  he 
remembered  the  circumstance  of  signing  them.  The  ob- 
jection to  this  method  of  examination,  it  is  urged,  by 
the  defendant's  counsel,  is  unprecedented,  unj.ust  and 
un&ir.  It  is  insisted  that  showing  a  signature  through 
a  narrow  slit  in  a  large  envelope,  gives  it  an  unnatural 
appearance,  unfair  and  confusing  to  the  witness ;  that 
it  was  a  trap  calculated  to  prejudice  the  jury  against 
the  defendant,  by  his  happening  to  fail  of  recognizing 
his  true  signature,  or  by  admitting  the  signature  in 
question. 

At  the  time  these  objections  were  raised,  the  papers  in 
question  had  not  been  offered  in  evidence,  nor  was  the 
object  of  the  questions  inquired  into  by  the  defendant' s 
counsel.  The  plaintiff  was  then  upon  the  cross-exam- 
ination of  the  defendant,  who  had  been  offered  as  a 
witness.  The  privilege  of  cross-examination,  it  seems, 
is  limited  only  by  the  discretion  of  the  judge,  until 
there  is  an  abuse  of  that  discretion.  Peake^  in  his  treat- 
ise on  evidence,  says:  '*It  is  impossible  to  lay  down  a 
rule  on  this  subject  applicable  to  all  cases,  and  therefore 
it  must  be  left  wholly  to  the  discretion  of  the  judge,  who. 

Vol.  LXVI.  34 
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in  general,  is  gnided  by  the  demeanor  of  the  witness, 
and  the  situation  he  stands  in,  with  relation  to  the  par- 
ties." {Pp.  189,  190.)  PUhier^ivL  his  treatise,  says: 
^^The  cross-examination  of  witnesses  adduced  by  the 
opposite  party,  is  a  subj^ct  of  the  utmost  nicety,  with 
respect  both  to  the  conduct  of  the  advocate  and  the  dis- 
crimination of  those  who  are  to  form  a  judgment."  *  * 
^^The  abuses  to  which  this  procedure  is  liable  are  the 
subject  of  very  frequent  complaint,  but  it  would  be  im- 
possible, by  any  general  rvles^  to  apply  a  preventive  to 
these  abuses,  without  destroying  the  libertp  upon  which 
the  benefits  (above  adverted  to)  essentially  dex)end ;  and 
all  that  can  be  effected  by  the  interposition  of  the  court, 
is  a  discouragement  of  any  virulence  towards  the  wit- 
nesses, which  is  not  justified  by  the  nature  of  the  cause," 
&c.  *  *  "  Whatever  can  elicit  the  actual  dispositions 
of  the  witness  with  respect  to  the  event ;  whatever  can 
detect  the  operation  of  a  concerted  plan  of  testimony, 
or  bring  to  light  the  incidental  facts  and  circumstances 
that  the  witness  may  be  supposed  to  have  suppressed ; 
in  short,  whatever  may  be  expected  fairly  to  promote 
the  real  manifestation  of  the  merits  of  the  cause  is  not 
only  justifiable,  but  meritorious."  {Vol.  2,  pp.  233, 
234.)  Siarkie^  in  his  treatise,  says:  "When  a  witness 
has  been  examined  in  chief,  the  adverse  party  is  at  lib- 
erty to  cross-examine  him.  The  power  and  opportunity 
to  cross-examine,  it  will  be  recollected,  is  one  of  the 
principal  tests  which  the  law  has  devised  for  the  ascer- 
tainment of  truth,  and  this  is  certainly  a  most  efficacious 
test.  By  this  means  the  situation  of  the  witness  with 
respect  to  the  parties,  and  the  subject  of  litigation ;  his 
intent,  his  motives,  his  inclinations  and  prejudices,  his 
means  of  obtaining  a  correct  and  certain  knowledge  of 
the  facts  to  which  he  bears  testimony ;  the  manner  in 
which  he  has  used  ihose  means ;  his  powers  of  discern- 
ing facts,  and  his  capacity  for  retaining  and  describing 
them,  are  fully  investigated  and  ascertq^ined,  and  sub- 
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mitted  to  the  consideration  of  the  jury,''  &c.  {Vol.  1, 
186.)  "The  mode  of  examination  is,  in  truth,  regulated 
by  the  discretion  of  the  court,  according  to  the  dispo- 
sition and  temper  of  the  witness."  {Id.  187.)  See  also 
Phillips*  Evidence^  {Oowen  &  H.  NoteSy  hy  Edwards^ 
vol.  2,  750,)  where  it  is  said:  "The  power  of  cross- 
examination  is  generally  allowed,  to  afford  one  of  the 
best  securities  against  incomplete,  garbled  or  false  evi- 
dence ;  great  latitude,  therefore,  is  allowed  in  the  mode 
of  putting  questions." 

In  WerUworth  v.  BuTder^  (3  E.  D.  Bmith^  309,)  a  point 
was  made  that  the  witness,  on  cross-examination,  had 
been  asked  irrelevant  questions.  Woodruff,  J.,  says : 
"True,  the  evidence  was  not  relevant  to  the  issue,  but 
that  is  no  test  for  a  cross-examination,  if  it  was  relevant 
to  the  credibility  of  the  witness  or  any  collateral  mat- 
ter opened  by  the  adverse  party.  The  latitude  given  to 
cross-examination  is  such,  moreover,  that  we  must  be 
fully  satisfied  that  injustice  is  caused  by  it,  before  we 
would  reverse  a  judgment  because  on  cross-examination 
a  purely  irrelevant  question  was  allowed."  {See  Plaio 
V.  Kelly y  16  Abh.  Pr.  188 ;  Oreat  Western  Twrnpike  v. 
LoomiSy  32  N.  T.  127.)  I  have  come  to  the  conclusion, 
upon  these  authorities,  that  the  ruling  of  the  judge  below 
may  be  sustained  upon  the  ground  that  the  examination 
of  the  witness,  who  was  also  the  party  defendant,  was 
in  a  mode,  though  unusual  and  trying,  calculated  to 
test  his  knowledge  of  his  own  signature  to  the  note  in 
suit.  He  had  testified  that,  "  he  did  not  write  his  name 
on  that  paper ;"  and  added :  "I  guess  I  can  distinguish 
my  signature  whenever  I  see  it."  Nothing  was  better 
calculated  to  invite  the  experiment  and  to  test  the  truth 
of  his  remark  than  the  mode  adopted.  Though  it  was 
unusual  and  severe,  yet  the  ]ury  were  competent  to 
judge  of  this,  and  to  make  due  allowance  of  a  mode  of 
examination  somewhat  calculated  to  confuse,  and  de- 
ceive the  witness.     If  great  liberality  is  ever  allowed  on 
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cross-examination,  it  is  when  a  party,  deeply  interested 
in  the  result  offers  himself  as  a  witness ;  and  especially 
when  he  has  declared  that  he  can  distinguish  his  own 
signature  when  he  saw  it.  If  he  could  really  do  this, 
he  could  recognize  it  by  its  own  expression,  or  its  own 
peculiar  character,  unaided  by  the  knowledge  of  the 
paper  to  which  it  was  attached.  If  his  knowledge  of 
his  own  signature  could  only  be  told  by  him  by  the 
extrinsic  aid  of  the  instrument  to  which  it  was  attached, 
then  he  could  not,  as  he  declared  in  general  t«rms,  dis- 
tinguish it  when  he  saw  it.  It  must  be  remembered  that 
at  the  time  of  this  ruling  of  the  judge  to  allow  this  mode 
of  examination,  the  papers  upon  which  these  signatures 
appeared  had  uot  been  offered  in  evidence.  Except  the 
note  in  suit,  they  had  been  only  used  to  test  the  knowl- 
edge of  the  witness  as  to  his  own  signature.  This  was 
not  error.  The  rule  laid  down  in  the  books  is  this :  If 
the  counsel  for  a  party,  by  the  cross-examination  of  a 
witness,  obtain  proof  of  the  adverse  party' s  handwriting 
to  a  paper  shown  to  a  witness,  the  counsel  for  the  op- 
posite party  has  no  right  to  see  the  paper  for  the  pur- 
pose of  examining  the  witness  as  to  the  paper  being,  as 
alleged,  the  handwriting  of  his  client.  By  proving  such 
a  paper,  or  document,  on  the  cross-examination  of  a 
witness,  the  party  proving  it  is  not  compelled  to  put  it 
in  evidence,  until  he  enters  upon  his  own  case.  But  if 
the  answers  are  such  as  may  have  an  effect,  the  opposite 
counsel  has  a  right  to  see  the  paper,  and  to  re-examine 
upon  it  (2  Phil,  -fife.,  Cowen  &  H.  Notes ^  Edw.  ed. 
769.  Russell  v.  Rider,  6  Car.  &  P.  416.)  The  plaintiff 
did  not,  then,  offer  these  papers  containing  the  defen- 
dant's signature  in  evidence,  and  the  defendants  having 
admitted  the  genuineness  of  most  of  them  when  the 
whole  papers  were  shown,  the  defendant' s  counsel  made 
no  request  to  examine  in  relation  to  them.  I  do  not 
think  we  can  hold,  in  this  case,  under  the  circumstances 
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shown,  that  the  mode  of  examination  of  the  defendant 
as  to  the  signature  in  question  was  error. 

Another  point  raised  by  the  defendant  is,  that  the  note 
in  question,  if  signed  by  the  defendant  Norton,  was 
void.  That  when  the  plaintiff  first  saw  it,  and  it  was 
proposed  to  be  negotiated  to  him,  there  was  no  name  of 
a  payee  inserted  in  it ;  that  Nash,  the  first  named  maker, 
who  negotiated  the  note,  filled  it  up  in  the  plaintiff's 
presence,  by  inserting  the  plaintiff's  name,  as  payee. 
The  evidence  in  the  case  shows,  that  in  the  note  in  ques- 
tion, when  presented  to  the  plaintiff,  the  payee's  name 
was  in  blank,  and  the  plaintiff's  name  was  filled  in  by 
Nash,  one  of  the  makers,  at  the  plaintiff's  house.  There 
are  cases  to  be  found  in  the  books,  principally  English 
cases,  which  hold  that  a  note  without  a  payee,  is  mere 
waste  paper.  {Otbson  v.  Minetj  1  -ET.  Black.  608-9. 
Storm  V.  Sterling,  3  EUis  &  Black.  832.)  And  these 
cases  are  cited  in  American  authorities.  {Edwards  on 
Bills,  131,  Chitty  tm  BiUSy  156.)  And  in  Massachu- 
setts, a  writing  in  form  thus,  "  Oood/or dollars  on 

dmvand,^^  "^.  J5.,"  was  held  to  be  void,  unless  sup- 
ported by  evidence  of  some  subsisting  connection  be- 
tween the  parties,  from  which  a  promise  might  be 
inferred.  {Brown  v.  Oilman,  13  Mass.  168.)  And  it 
may  be  said  that  here  the  general  rule  is,  that  if  a  note 
be  payable  otherwise  than  to  bearer,  it  must  contain  the 
name  of  a  payee.  {Edw.  on  BiUs,  131.  Bayley  on 
Bills,  22.)  But  this  rule  has  its  exceptions.  Even 
now,  in  England,  it  is  settled  that  if  a  bill  be  drawn  and 
negotiated,  and  a  blank  left  for  the  name  of  the  payee,  a 
honaflde  holder  may  fill  it  up  with  his  own  name,  and 
recover  against  the  drawer.  {Cruchley  v.  Clarance,  2 
M.  &  Sel.  90,  91.)  Lord  EUenborough,  Ch.  J.,  said  in 
this  case:  '*As  the  defendant  has  chosen  to  send  the 
bill  into  the  world  in  this  form,  the  world  ought  not  to 
be  deceived  by  his  acts.    The  defendant,  by  leaving  a 

• 

blnnk,  undertook  to  be  answerable  for  it  when  filled  up 
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in  the  shape  of  a  bill."  {See  also  Usher  v.  Dauncey^  4 
Campb.  97.  Crtttchly  v.  Marrn^  5  Taunt.  629,  532.) 
Such  is  also  the  American  authority.  (Story  on  Prom. 
Notes,  §  37.  3  Kent's  Com.  77.  Mitchdl  v.  OuZveTy  7 
OotceUy  336,  and  noiis.  Kitchen  v.  Place,  41  Barb.  466. 
Brace  v.  Westcott,  3  id.  374.)  Nor  is  the  note  void  on 
the  ground  that  it  was  altered  after  it  was  signed  by  the 
defendant.  It  is  true,  as  a  settled  question  of  law,  that 
after  an  instrument  is  completed  and  deUvered,  any 
material  alteration  that  is  made  without  the  consent  of 
I>arties,  renders  the  instrument  void.  Even  in  the  hands 
of  a  bona  fide  holder,  an  alteration  even  to  make  the 
instrument  negotiable,  would  have  this  effect.  But,  in 
an  imperfect  or  incomplete  instruTnent,  where  a  blank 
space  is  left  to  be  filled  in  order  to  make  it  complete, 
and  the  maker  signs  and  passes  it  off  in  that  state,  the 
law  implies  an  authority  from  the  maker,  to  the  party 
to  whom  it  is  so  delivered,  to  fill  the  blank ;  and  implies 
an  undertaking  to  pay  the  obligation  when  so  completed. 
If  this  is  not  so,  as  a  question  of  law,  the  defendant 
cannot  complain  in  this  case.  He  did  not  ask  to  have  a 
ruling  of  the  court  to  the  contrary ;  but  he  did  ask  the 
court  to  charge  the  jury,  that  even  if  they  believed  that 
the  signature  of  the  defendant  Norton  on  the  note  was 
genuine,  the  plaintiff  could  not  recover,  unless  they  were 
satisfied  from  the  evidence  that  Norton  authorized  Nash 
to  insert  the  name  of  the  plaintiff  as  payee,  or  had  given 
him  general  authority  to  insert  the  name  of  payee  therein. 
The  judge  did  so  charge;  though  with  a  qualification 
which  raises  a  different  question,  not  material  upon  this 
point.  The  finding  of  the  jury  is  to  be  regarded  as  con- 
clusive upon  this  point,  as  there  was  evidence  to  sustain 
it.  The  qualification  made  by  the  judge  was  this :  "  that 
Norton's  delivering  the  note  to  Nash  with  the  name  of 
the  payee  blank,  with  proof  that  Nash  before  had,  and 
negotiated  a  note  in  blank  signed  by  Norton,  might  be 
regarded  as  sufficient  evidence  of  authority."     This  was 
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a  facty  proved  by  the  defendant  himself.  I  do  not  think 
this  qualification  was  error.  I  think  the  evidence  suffi- 
cient without  it  to  sustain  the  finding ;  it  was  the  strofiger 
with  it  There  was  also  evidence  that  the  defendant  had 
been  informed  by  plaintiff  of  his  holding  it,  and  defen- 
dant made  no  denial  of  his  liability ;  did  not  set  up  the 
question  of  a  forgery ;  that  it  was  not  error,  on  cross- 
examination,  to  ask  the  defendant,  as  a  witness,  his 
opinion  as  to  the  signatures  to  the  seven  several  papers, 
marked  *'B"  to  *'H"  inclusive,  in  order  to  test  his 
knowledge  of  his  own  handwriting,  even  though  no  part 
of  the  paj)er  but  the  signature  was  exhibited.  Thie, 
the  judge  might  in  his  discretion  have  refused  to  receive 
this  evidence ;  and  had  it  been  offered  with  the  design 
and  expressed  object  of  using  these  signatures  for  the 
purpose  of  comparison  only,  it  would  have  been  his 
duty  to  have  excluded  the  evidence.  No  such  object 
was  avowed,  and  the  objection  was  based  on  no  such 
ground.  But  these  papers  were  not  put  in  evidence ; 
they  were  only  used  for  the  purpose  above  indicated. 

The  papers  taken  by  the  jury  had  been  used  in  evi- 
dence. The  note  upon  which  the  action  was  brought,  I 
think  it  is  clear,  was  proper  to  go  to  the  jury.  It  seems 
to  be  necessary  to  examine  the  circumstances  under 
which  the  papers  "S"  and  "5"  were  made  evidence. 
On  one  of  the  cross-examinations  of  the  defendant  he 
stated  that  he  had  signed  a  joint  note,  signed  by  Nash 
&  Hull,  payable  to  D.  B.  Stickney,  for  $100,  which  he 
signed.  He  then  added :  ^  ^  Nash  said  if  I  can' t  get  the 
money  of  Stickney,  TU  make  a  note,  and  not  date  it, 
and  leave  the  receiver  blank;  I  hesitated  but  finally 
signed  it;  thinks  this  was  in  1863;  Nash's  name  was 
not  on  it  when  I  signed."  (This,  it  is  presumed,  means 
the  blank  note,  as  will  appear  from  what  follows :) 
* '  I  took  up  the  note  and  gave  a  new  one  for  it.  The 
note  was  procured  and  marked  "S."  The  plaintiff 
then  offered  the  note  **  S"  in  evidence  ;  objected  to  by 
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defendant  as  immaterial  and  incompetent,  objection 
overruled  and  exception.  The  following  is  a  copy 
of  S:  "One  year  after  date,  for  value  received,  we 
jointly  and  severally  promise  to  pay  to  D.  B.  Stickney 
or  bearer,  one  hundred  dollars  with  interest.  Dated 
Sept.  23, 1863,"  Signed  "  T.  S.  Nash,  Phineas  Norton." 
It  will  be  seen  that  Hull' s  name  is  not  on  the  note.  It 
must  therefore  be  the  blank  note  which  was  then  pro- 
duced. Here,  then,  was  not  only  a  genuine  signature  of 
the  defendant  proved,  but  also  evidence  by  the  same  in- 
strument, tending  to  prove  license  or  authority  to  Nash, 
to  fill  up  blanks  in  notes  signed  by  defendant  with  the 
name  of  a  payee.  I  am  not  able  to  say  that  this  evi- 
dence was  inadmissible.  This  was  the  note  introduced 
by  the  plaintiff.  The  note  introduced  by  tlie  defendant 
was  on  a  further  direct  examination  by  himself.  This 
the  defendant  states,  was  the  only  note  he  ever  signed 
with  Hull,  payable  to  Stickney.  The  court  marked  this 
note  *'  6."    A  copy  is  not  given. 

The  material  question  then,  in  this  case,  is  :  Was  it 
error  in  the  judge  to  allow  the  jury  to  take  these  two 
notes  marked  "S"  and  "5,"  with  the  note  on  which 
the  action  was  brought,  into  the  jury  room,  for  the  pur- 
pose of  inspecting  the  same,  and  comparing  signatures ) 

The  real  issues  in  this  case  are :  Ist,  the  genuineness 
of  the  signature  of  the  defendant  to  the  note  in  suit; 
and  2d,  whether  Nash,  one  of  the  makers  of  the  note, 
was  authorized  to  fill  in  the  blank  with  the  name  of 
the  payee.  The  defendant's  counsel  urge  with  great 
force,  that  the  permission  to  the  jury,  to  take  these 
notes,  ''S"  and  **6,"  for  comparison  of  signatures,  al- 
though they  had  been  used  in  evidence  for  another  pur- 
pose, was  error;  and  they  rely  upon  the  case  of  the 
Banic  of  the  Commonwealth  v.  Mudgett  (44  N.  Z.  624) 
to  sustain  this  position.  The  cases  can  easily  be  distin- 
guished. In  that  case,  like  the  present,  the  signature  of 
the  defendant  was  denied.     In  that  case  the  defendant 
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offered  signatures  upon  checks  purporting  to  be  Lis  own, 
it  was  claimed,  not  for  the  purpose  of  comparison,  or  for 
exhibition  to  the  jury,  but  to  test  the  knowledge  and 
accuracy  of  the  witnesses.,  The  court  refused  to  allow 
the  inquiry,  and  this  ruling  was  sustained.  The  Court 
of  Appeals  say,  such  an  inquiry  could  be  no  test,  un- 
-  less  other  witnesses  were  also  called  to  prove  their  genu- 
ineness. Such  a  proceeding  would  involye  the  trial  of 
an  issue  collateral  to  the  main  question.  If  witnesses 
pronounced  these  checks  genuine,  the  evidence  would 
either  be  immaterial,  or  would  then  degenerate  into  a 
comparison  of  signatures,  and  perhaps  to  their  exhibi- 
tion to  jurors  not  expert  in  handwriting.  If,  on  the 
contrary,  the  witnesses  said  they  were  not  genuine,  it 
would  be  inadmissible  to  contradict  them  on  that  collat- 
eral issue.  This  is  a  well  established  and  a  sound  rule, 
as  far  as  it  goes,  but  it  is  not  all  of  the  rule  upon  which 
this  case  depends.  The  remainder  of  the  rule  is  laid 
down  in  Yan  Wyck  v.  Mcintosh^  (14  N.  T.  442,)  as  fol- 
lows: **The  true  rule,  I  apprehend,  on  this  subject,  is 
that  laid  down  in  Doe  v.  Newton^  (5  Adol.  &  JSUiSj  514 ;) 
that  where  different  instruments  are  properly  in  evidence 
for  other  purposes,  the  handwriting  of  such  instru- 
ments may  be  compared  by  the  jury,  and  the  genuine- 
ness, or  simulation  of  the  handwriting  be  inferred  from 
such  comparison.  But  other  instruments  or  signatures 
cannot  be  introduced  for  that  purpose."  This  rule  was 
confirmed  in  Oriffits  v.  Ivery^  (11  Adol.  <fe  JEUiSy  322.)  It 
follows,  I  think,  that  the  only  remaining  question  in 
this  case  is,  whether  the  notes  marked  **  S  "  and  '*5"  in 
the  case,  were  properly  received  in  evidence  for  any 
legitimate  purpose.  If  they  were,  they  are  brought 
within  the  case  of  Van  Wyck  v.  Mcintosh^  {supra.)  If 
they  were  not  so  properly  received,  the  judgment  should 
be  reversed.  The  note  in  the  action  was  properly  before 
the  jury.  The  note  marked  "6"  was  introduced  in  evi- 
dence by  the  defendant  apparently  for  the  purpose  of 
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identifying  it  as  being  the  only  note  he  had  ever  signed 
with  Hull  payable  to  Stickney ;  and  it  would  seem  in 
order  to  contradict  the  theory  in  the  case,  that  he  had 
signed  more  than  one.  However  that  may  be,  or  what- 
ever the  object,  it  was  introduced  by  him  without  objec- 
tion, as  evidence,  as  being  his  own  genuine  signature, 
and  as  to  which  no  issue,  collateral  or  otherwise,  could  * 
be  raised.  I*  think  he  was  estopped  from  denying  that 
it  was  properly  in  evidence  in  the  case  for  some  other 
purpose  than  for  the  identification  of  the  handwriting. 
The  defendant  himself  also  produced  the  note  marked 
*'S"  in  court,  and  had  it  marked,  but  did  not  offer  it 
in  evidence.  It  was  called  for  by  the  plaintiff.  He  tes- 
tified, however,  to  having  signed  it;  and,  that  at  the 
same  date,  he  signed  another  note  for  Nash,  in  blank, 
as  to  receiver  (probably  payee.)  If  this  testimony  was 
not  material  to  the  defendant,  it  does  seem  to  be  quite 
material  to  the  plaintiff' s  case.  It  was  evidence  of  the 
defendant's  habit,  not  only  of  signing  notes  with  Nash, 
upon  request,  but  notes  in  blank,  in  part,  to  be  filled  up 
by  Nash.  And  inasmuch  as  it  was  the  theory  of  the 
plaintiff  that  the  defendant  had  signed  more  than  one 
note  with  the  name  of  Nash  on  it,  to  Stickney,  the  iden- 
tification of  this  note  was  material  to  that  theory.  In  a 
later  stage  of  the  trial  it  appears  that  the  plaintiff  re- 
called the  defendant,  and  proved  by  him  that  Hull, 
Nash  and  himself,  did  give  another  note  to  Stickney.  I 
am  not  therefore  able  to  see  that  the  note  marked  "  S" 
was  improperly  admitted  in  evidence ;  and  it  was  the 
conceded,  uncontradicted,  genuine  signature  of  the  de- 
fendant. This  being  so,  all  the  three  notes  given  to  the 
jury  were  properly  in  evidence  for  other  purposes  than 
for  mere  comparison.  And,  within  the  case  of  Van  Wyck 
V.  Mcintosh^  the  signatures  of  the  said  two  genuine  notes 
might  be  compared  by  the  jury  with  the  signature  of 
the  note  in  suit.  In  the  case  of  Hmoland  v.  WiUetiSy 
(9  If.  F.  175,)  it  was  said  by  Mason,  J.,  and  concurred 
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in  by  a  majority  of  the  court,  as  follows :  "I  have  ex- 
amined with  some  care  the  reports  of  Westminster  Hall, 
as  well  as  of  this  state,  and  have  not  been  able  to  find 
a  case  where  the  courts  have  set  aside  a  verdict  when 
the  jury  have,  by  direction  of  the  court,  been  permitted 
to  take  to  their  room  a  paper  which  had  been  given  in 
evidence  in  the  cause."  This  case  has  some  sharp 
points,  but  upon  the  whole  view,  I  cannot  find  a  good 
reason  for  a  reversal  of  tlie  judgment. 


Pabker,  J.,  concurred. 
Miller,  J.,  dissented. 


Judgment  affirmed. 


[Third  Depaetment,  General  Term,  Albany,  March  6,  1878.    MUler,  P. 
Potter  and  Parker,  Jnsticee.] 
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The  mle  is  finnly  established  that  when  the  evidence,  as  to  the  existence  of  an 
alleged  fact,  is  conflicting,  the  finding  of  the  referee  npon  the  question  con- 
dudes  the  parties. 

In  such  a  case,  the  findings  of  the  referee  will  be  reversed  or  overruled,  on 
appeal,  only  when  clearly  unsupported  by,  or  when  against,  the  evidence. 

The  defence  that  the  contract  sued  on  is  void  because  against  public  policy  and 
contrary  to  good  morals,  need  not  be  set 'up  in  the  pleadings.  Before  a 
recovery  can  be  had  by  the  plaintiff,  he  is  bound  to  prove  a  valid,  binding 
contract.  Such  proof  is  indispensable  to  a  right  of  action ;  and  the  immo- 
rality of  the  alleged  agreement  can  be  insisted  on  under  an  answer  contain- 
ing a  general  denial. 

In  an  action  to  recover  for  services  alleged  to  have  been  rendered  by  the  plain- 
tiff for  the  defendant,  under  an  agreement,  the  referee  found  that  the  defen- 
dant employed  the  plaintiff  to  act  as  his  agent,  and  to  give  his  attention  and 
services  in  and  about  making,  preparing  and  prosecuting  a  certiun  claim 
which  the  defendant  had  against  the  state,  before  the  legislature,  and  in  pre- 
paring and  perfecting  a  biH  to  be  prosecuted  before  said  legislature,  for  the 
settling  and  paying  of  such  claim,  and  ascertaining  the  amount.  That  the 
plaintiff  should  make  tiic  necessary  statements  of  the  facts  nnd  nttetid  befoVe 
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the  proper  oommitteeB  of  either  or  both  houses,  prepared  to  argue  the  atme, 
if  necessary ;  and  that  he  should  do  all  that  was  necessary  and  proper  to  be 
done  to  ensure  its  passage  ;  and  that  for  such  services,  the  defendant  prom- 
ised and  agreed  to  pay  the  plaintiff  the  sum  of  $1,600,  out  of  the  first 
moneys  he  should  receire  on  account  of  the  daun.  Hdd  that  there  was 
nothing  of  an  illegal  character  expressly  stipulated  .for,  in  the  agreement; 
and  that  the  contract  as  proved  and  found  was  not,  of  itself^  and  by  Us  t&*nis, 
necessarily  Illegal  and  void. 

Held,  also,  that  the  legal  presumption  waS  in  favor  of  its  validity;  that  it  might 
or  might  not  cover  an  illegal  consideration.  Hence  it  fall  within  the  prov- 
ince of  the  referee  to  determine,  from  the  whole  case,  whether  illegal  ser- 
vices were  in  the  contemplation  of  the  contracting  parties. 

And  the  referee  having,  upon  conflicting  evidence,  found,  in  effect,  that  none 
but  legal  services  were  stipulated  for  or  contemplated,  by  the  parties ;  it  was 
held  that  the  court  was  not  at  liberty  to  say  that  he  had  found  erroneously, 
or  erroneously  refused  to  find  as  requested. 

One  who  has  a  claim  against  the  state  may  employ  competent  persons  to  aid 
him  in  obtaining  appropriate  legislation,  to  the  end  that  his  clium  may  be 
recognized  and  satisfied. 

APPEAL  by  the  defendant  from  a  judgment  entered 
upon  the  report  of  a  referee.    The  action  was 
brought  upon  a  contract. 

James  Oibson,  for  the  appellant. 

C^  L.  AUen  and  John  McFarland^  for  the  respondent. 

BocKES,  J.  In  1859  the  defendant  was  the  owner  of 
an  interest  in  certain  property  and  real  estate  situated 
in  northern  New  York,  known  as  the  Averill  Ore  Bed, 
and  of  a  claim  against  the  state  for  its  use  and  occupa- 
'tion  and  for  alleged  injuries  thereto,  in  r^ard  to  which 
claim  legislation  was  necessary,  to  answer  the  wishes 
and  purposes  of  the  owner. 

The  complaint  charges  that  the  defendant,  in  January 
of  that  year,  employed  the  plaintiff  to  act  as  his  coun- 
sel and  to  bestow  his  attention  and  services  in  and  about 
maturing,  preparing  and  prosecutipg  such  claim  before 
the  legislature  of  the  state,  and  in  preparing  and  per- 
fecting a  bill  to  be  presented  to  the  legislature  settling 
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and  paying  the  same,  and  to  that  end  to  attend  and 
make  the  necessary  statements  of  fact  before  the  proper 
committees  of  both  houses ;  for  which  service  the  defen- 
dant agreed  to  pay  the  plaintiff  the  sum  of  $1,500  as 
soon  as  any  moneys  were  received  by  him  on  account 
of  the  claim,  if  the  bill  should  become  a  law.  It  was 
further  alleged  that  the  plaintiff  p^ormed  the  agree- 
ment on  his  part,  and  that  the  bill  in  contemplation  of 
the  parties  passed  the  legislature  and  became  a  law ; 
and  further,  that  the  defendant  received  on  his  claim, 
pursuant  to  the  provisions  of  such  law,  the  sum  of  $13, 126. 

The  defendant,  by  his  answer,  denied  making  such 
contract  in  tola;  and  averred,  on  information  and  be- 
lief, that  one  J.  D.  Kingsland  employed  the  plaintiff  to 
perform  the  service  on  his  own  account,  said  Kingsland 
having  a  contract  with  the  defendant  and  his  associates 
in  regard  to  the  aforesaid  claim  against  the  state. 

The  action  was  tried  before  a  referee,  who,  on  the  evi- 
dence adduced  before  him,  found  and  decided,  in  sub- 
stance, that  the  facts  stated  in  the  complaint  were  true, 
and  directed  judgment  against  the  defendant  for  $1,500 
and  interest.  From  the  judgment  entered  pursuant  to 
such  direction  the  defendant  appealed  to  the  General 
Term. 

The  counsel  for  the  appellant  in  his  brief  and  points 
asks  a  reversal  of  the  judgment  on  three  points: 
First.  That  no  such  agreement  as  that  set  out  in  the 
complaint  and  found  by  the  referee  was  established  by 
the  evidence.  Second.  That  the  contract  proved,  if  any 
waB  established,  was  void  because  against  public  policy, 
contrary  to  good  morals  and  necessarily  tended  to  im- 
pede and  impair  sound  legislation ;  and,  Third.  That 
the  referee  erred  both  in  his  findings  of  fact  and  law, 
and  in  his  refusal  to  find  as  requested. 

The  questions  thus  presented  vrill  be  examined  in  the 
order  in  which  they  are  submitted  for  our  examination. 

As  regards  the  first  point,  we  are  concluded  by  the 
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finding  of  the  referee,  according  to  numeroua  decisions 
both  in  this  court  and  in  the  Court  of  Appeals.  The 
rule  is  firmly  established  that  when  the  evidence  as  to 
the  existence  of  an  alleged  fact  is  conflicting,  the  finding 
of  the  referee  upon  the  question  concludes  the  parties. 
{Ball  V.  Loomis^  29  i\r.  T.  412.  Merrill  v.  OrinneUy 
30  id.  694.  Woodruff"  v.  McOrath,  32  id.  265.  Dams  v. 
AUm,  3  id.  168.  Westerlo  v.  De  Witt,  36  id.  340.  Br<ywn 
V.  Brovm,  34  Barh.  633-637.  Dunning  v.  Roberts,  36 
id.  463-468.  Sinclair  v.  TaUraadge,  36  lU  602.  Woodin 
V.  Foster,  16  fd.  146.  ViiTi  Steenburgli  v.  Hoffraan,  16 
ie^.  28.  Colwell  v.  Latorence,  24  j5(>io.  324.  StriMmacher 
V.  Salina,  &c.,  Plarik  Road  Co.,  34  id.  74.  Artisans^ 
Barik  v.  Backtbs,  31  id.  264.) 

In  several  of  these  cases  the  Court  of  Appeals  reversed 
the  decision  of  the  Supreme  Court,  because  the  latter 
court  interfered  with  the  findings  of  the  referee  on  ques- 
tions of  fact  as  to  which  there  was  a  confiict  of  evidence. 
It  is  undoubtedly  the  duty  of  this  court  to  review  the 
findings  of  the  referee  on  the  facts,  as  provided  in  sec- 
tions 272  and  268  of  the  Code.  Still  his  findings  will  be 
reversed  or  overruled,  on  appeal,  only  when  clearly  un- 
supported by,  or  when  against,  the  evidence.  Such  is 
not  this  case.  The  agreement  counted  on  and  found  by 
the  referee  is  distinctly  sworn  to  by  the  plaintiff,  and  he 
is  corroborated  to  a  considerable  extent  by  several  wit- 
nesses. It  is  true  the  defendant  denies  that  such  or  any 
agreement  whatever  was  made  between  him  and  the 
plaintiff,  and  there  are  some  facts  and  circumstances  in 
corroboration  of,  or  tending  to  corroborate,  his  denial. 
The  case  was  therefore  a  proper  one  for  determination 
by  the  referee  on  full  and  careful  consideration  of  all 
the  evidence,  and  his  findings  must  be  accepted  as  con- 
clusive on  this  appeal,  to  the  extent  that  a  contract  in 
terms  substantially  as  stated  in  the  complaint  was  en- 
tered into  by  and  between  the  parties. 

Second,  Was  the  contract  void  because  against  public 
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policy,  contrary  to  good  morals,  and  necessarily  tend- 
ing to  impede  and  impair  sound  legislation  1 

It  is  suggested  in  answer  to  this  point  that  this  defence 
was  not  set  up  in  the  pleadings.  This,  however,  was 
unnecessary.  Before  a  recovery  could  be  had  by  the 
plaintiff  he  was  bound  to  prove  a  valid,  binding  con- 
tract. Such  proof  was  indispensable  to  a  right  of  action ; 
and  the  immorality  of  the  alleged  agreement  could  be 
insisted  on  under  an  answer  containing  a  general  de- 
nial. If  the  agreement  was  immoral  and  against  public 
policy,  the  plaintiff  showed  no  right  of  recovery,  and 
the  objection  would  be  taken  by  the  court,  even  if  not 
urged  by  the  party.  In  Lyon  v.  Mitchellj  (36  iT.  T. 
235, )  the  invalidity  of  the  contract  was  not  pleaded,  but 
the  court  held  that  the  question  of  its  invalidity  was 
nevertheless  a  subject  for  its  consideration.  Indeed  this 
was  the  only  subject  of  any  importance  discussed  in  the 
court.  The  question  then  is,  was  the  contract  found  by 
the  referee  in  the  case  in  hand  against  public  policy  and 
void }  If,  as  is  charged  against  it,  the  contract  was  for 
"lobby  services"  in  the  legislature,  it  was  corrupt  and 
void.  Such  contracts  ever  have  received,  and  it  is  to  be 
hoped  ever  will  receive,  ready  denunciation  from  the 
courts.  Their  tendency  is  to  mislead  and  corrupt  pub- 
lic officers  in  the  exercise  of  their  duties,  and  being 
repugnant  to  justice  and  contrary  to  good  morals,  they 
are  void.  The  cases  holding  this  doctrine  are  too  numer- 
ous to  require  more  than  general  citation.  The  follow- 
ing are  sufficient.  (36  iV.  T.  235.  10  Barb.  489.  21  id. 
361.  34  id.  633.  36  id.  474.)  But  it  is  also  decided, 
and  it  is  undoubtedly  sound  law,  that  one  who  has  a 
claim  against  the  state  may  employ  competent  persons 
to  aid  him  in  obtaining  appropriate  legislation,  to  the 
end  that  his  claim  may  be  recognized  and  satisfied. 
Judge  Selden  says,  in  Sedgwick  v.  Stanton^  (14  N.  Y. 
289-294,)  that  persons  may  no  doubt  be  employed  to 
conduct  an  application  to  the  legislature  as  well  as  to 
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conduct  a  suit  at  law,  and  may  contract  for  and  receive 
pay  lor  their  services  in  preparing  documents,  collecting 
evidence,  making  statements  of  facts,  or  preparing  and 
making  oral  or  written  arguments,  provided  all  these 
are  used  or  designed  to  be  used  before  the  legislature 
itself,  or  some  committee  thereof,  as  a  body ;  but  they 
cannot  with  propriety  be  employed  to  exert  their  per- 
sonal influence  with  individual  members  out  of  the  legis- 
lative halls.  The  learned  judge  ftdds:  "Whatever  is 
laid  before  the  legislature  in  writing,  or  spoken  openly 
or  publicly  in  its  presence  or  that  of  a  committee,  if 
false  in  fact,  may  be  disproved,  or  if  wrong  in  argument, 
may  be  refuted,  but  that  which  is  whispered  into  the 
private  ear  of  individual  members  is  frequently  beyond 
the  reach  of  correction."  And  the  learned  judge  fur- 
ther adds:  "The  point  of  the  objection  in  this  class  of 
cases  is,  the  personal  and  private  nature  of  the  services 
to  be  rendered.'* 

These  views  of  Judge  Selden  received  the  sanction,  or 
are  in  strict  conformity  with  the  decision,  in  JerUcins  v. 
Hooker^  (19  Barh.  438.)  In  that  case  Jenkins  was  em- 
ployed by  Hooker  to  prosecute  his  claim  for  an  increased 
pension,  the  latter  agreeing  to  give  the  former,  in  case 
of  success,  one-third  of  the  increase  which  should  be 
obtained.  Jenkins  had  a  recovery,  and  the  Supreme 
Court,  on  appeal,  affirmed  the  judgment,  holding  that 
the  services  agreed  to  be  rendered  were  legal  services. 
In  Marsholl  v.  The  BaUimore  and  Ohio  B.  H.  (16  Sow. 
U.  S.  814,)  it  is  laid  down  that  a  contract  for  secret  in- 
fluence  with  a  view  to  aflfect  legislation  is  void.  The 
secret  and  personal  character  of  the  service  was  here 
also  recognized  as  the  point  of  objection.  See  also  Nor- 
ris  V.  Un.  Tool  Co.  (2  Wallace^  43.)  It  was  said  in 
Lyon  V.  Mitchell,  (36  N.  T.  236-241,)  per  Hunt,  J.: 
''It  is  allowable  to  employ  counsel  to  appear  before  a 
legislative  committee,  or  before  the  legislature  itself,  to 
advocate  or  oppose  a  measure  in  which  the  individual 
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has  an  interest."  The  learned  judge  adds:  Vfor  an 
honest  purpose  avowed  to  the  body  before  which  the 
appearance  is  made,  and  by  the  use  of  just  arguments 
and  sound  reasoning,  this  is  lawful."  Brown,  J.,  says, 
in  Mills  V.  MillSy  (36  Barb.  481,)  that  a  person  may  be  law- 
fully employed  ^^  to -prooecxxtei  a  private  claim  *  *  with- 
out a  breach  of  moral  duty,  to  collect  information, 
prepare  statements  and  furnish  arguments,  freely  and 
openly,  to  a  legislative  committee  in  favor  of  any  public 
measure  which  might  inddentaUy  benefit  individals." 
Now,  in  the  light  of  these  authorities,  let  us  turn  our 
attention  to  the  contract  proved  and  certified  by  the 
referee  in  this  .case  at  bar. 

The  referee  finds  that  the  defendant  agreed  with  and 
employed  the  plaintiff  to  act  as  his  agent,  and  to  give  his 
attention  and  services  in  and  about  making,  preparing 
and  prosecuting  his,  defendant's,  claim  before  the  legis- 
lature of  the  state,  and  in  preparing  and  perfecting  a 
certain  bill  to  be  prosecuted  before  said  legislature  for 
the  settling  and  paying  the  said  claim  of  the  defendant 
and  his  associates,  and  ascertaining  the  amount  to  which 
they  were  entitled.  And  it  was  agreed  that  the  plaintiff 
should  make  the  necessary  statements  of  the  facts  of 
the  case  and  attend  before  the  proper  committees  of 
either  or  both  houses  of  said  legislature,  prepared  to 
argue  the  same,  if  necessary;  and  that  he  should  do 
all  that  was  necessary  and  proper  to  be  done  to  insure 
its  passage  ;  and  for  such  services  the  defendant  prom- 
ised and  agreed  to  pay  the  plaintiff  the  sum  of  $1,600, 
out  of  the  first  money  he  should  receive  on  account  of 
the  claim.  Most  clearly  there  was  nothing  of  an  illegal 
character  expressly  stipulated  for  in  this  agreement ; 
no  secret  service  was  promised,  nor  can  we  see  that  per- 
sonal solicitation  of  members  of  the  legislature  was  in 
fact  intended.  The  agreement  contained  no  stipulation 
for  service  of  a  personal  or  private  nature,  which,  as 
Judge  Selden  remarks,  is  the  point  of  objection  in  this 
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class  of  cases.  On  the  contrary,  the  contract  by  its 
terms  was  for  open  public  services  all  legal  in  character, 
according  to  the  cases  above  cited.  In  those  cases  the 
law  is  declared  to  be  that  a  person  may  be  legally  em- 
ployed to  appear  and  urge  the  claim  of  another  before 
the  legislature  or  before  committees  pf  either  house, 
may  be  employed  to  prepare  documents,  collect  evidence, 
make  statements  of  facts  and  openly  and  publicly  argue 
the  case  before  the  appropriate  body  having  the  matter 
in  charge.  The  contract  between  the  ])arties,  as  found 
by  the  referee,  proposed  in  terms  nothing  more  than 
this ;  and  was  not  therefore  of  necessity  immoral  or 
prejudicial  to  %8ound  legislation.  But  it  is,  urged  that 
the  parties  intended  the  performance  of  "lobby  ser- 
vices," and  in  fact  bargained  for  them,  hence  that  the 
referee  erred  in  holding  that  such  services  were  not  in 
contemplation  of  the  agreement.  So  it  is  insisted, 
thirdly^  that  the  referee  erred  in  his  finding  of  fact  and 
law  and  in  his  refusal  to  find  as  requested.  These  al- 
leged errors  consist  in  this :  that  the  referee  found  the 
contract  valid,  instead  of  finding  that  it  was  for  "lobby 
services,"  or  contemplated  "lobby  services,"  as  re- 
quested, and  in  awarding  judgment  against  the  defen- 
dant instead  of  dismissing  the  complaint. 

Under  this  point  it  is  insisted  that  the  agreement  was 
proven,  even  according  to  the  evidence  of  the  plaintiif 
himself,  to  embrace  or  contemplate  "lobby  services." 
And  in  support  of  this  position  we  are  referred  to  va- 
rious passages  in  the  testimony  which,  as  is  claimed, 
prove  this  beyond  controversy.  It  was  proved  that  the 
plaintiff  was  employed  to  take  charge  of  the  bill,  and  to 
urge  its  passage ;  that  he  was  urged  to  drive  it,  and 
spare  nothing  that  was  necessary  to  get  it  through. 

The  plaintiff  testified  that  the  defendant  wanted  him 
to  "take  charge  of  the  matter  and  not  neglect  it,  and  do 
everything  that  was  necessary  to  insure  the  success  of 
the  application ;"  thjit  he  promised  to  take  charge  of 
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the  matter ;  '  ^  that  he  promised  to  do  everything  neces- 
sary to  secure  its  passage."  There  are  also  other  clauses 
in  his  testimony,  of  similar  import.  But  neither  singly 
nor  considered  together  do  these  passages  by  necessary 
implication  carry  the  idea  that  the  plaintiff  was  to  act 
improperly  or  unlawfully  in  the  matter.  In  terms,  as 
found,  the  contract  does  not  embrace  or  even  hint  at 
illegal  services,  and  when  read  with  the  other  evidence 
bearing  directly  on  the  subject  of  the  contract,  they  are 
certainly  susceptible  of  an  entirely  innocent  construction. 

To  adopt  the  language  of  Judge  Hogeboom,  in  sub- 
stance, in  Brovm  v.  Brovm,  (34  Barb.  533,  536,)  the 
contract  as  proved  and  found  is  not  of  itself,  and  by  its 
terms,  necessarily  illegal  and  void.  The  legal  presump- 
tion is  in  favor  of  its  validity.  It  may  or  may  not  cover 
an  illegal  consideration.  Thus  it  fell  within  the  prov- 
ince of  the  referee  to  determine  from  the  whole  case 
whether  illegal  services  were  in  the  contemplation  of  the 
contracting  parties.  It  is  urged  here,  as  it  ought  to  be, 
and  undoubtedly  was,  before  the  referee,  that  the  plain- 
tiff did  in  fact  perform  ''  lobby  services,"  and  thus  gave 
the  agreement  an  emphatic  and  practical  construction. 
One  witness  spoke  to  this  point.  He  says:  ^^Mr.  Bus- 
sell  talked  Vith  individual  members  of  the  committee — 
did  not  know  all  he  said — this  was  after  the  committee 
adjourned — heard  him  urge  the  passage  of  the  bill  to 
individual  members  of  the  committee  and  to  the  com- 
mittee together — saw  him  talking  with  members  of  the 
house ;  he  advocated  the  bill  before  the  committee — ^and 
before  individual  members  of  the  legislature  ;  he  button- 
holed the  members,  and  buzzed  in  their  ears." 

These  services  were  doubtless  "  lobby  services."  But 
were  they  in  contemplation  of  the  parties,  when  the 
contract  was  made?  Were  they  services  beyond  and 
outside  the  contract — ^gratuitous?  From  the  fact  that 
they  were  performed  in  furtherance  of  the  general  object 
of  the  contract,  it  would  not  be  unfair,  perhaps,  to  infer 
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that  the  parties  understood  and  expected  that  they 
were  covered  by  its  provisions ;  and  had  the  referee  so 
found,  and  held  the  contract  immoral  and  invalid  in 
consequence,  his  decision  would  doubtless  have  been 
allowed  to  stand. 

But  this  question  was  for  him  on  all  the  evidence,  and 
he  has  found,  in  effect,  that  none  but  legal  services  were 
stipulated  for  or  contemplated  by  the  parties.  Con- 
tracts like  the  one  under  consideration  are  open  to  the 
severest  criticism — the  gravest  suspicion.  Their  ten- 
dency is  corrupting,  and  too  often  a  vicious  purpose  is 
veiled  by  the  fairest  words.  So,  also,  when  entered 
into  with  the  utmost  integrity  of  purpose,  they  place 
the  employed  under  strong  temptations.  His  recom- 
pense is  made  to  depend  on  success.  There  exists  a 
powerful  inducement  for  the  exercise  of  secret  and  im- 
proper influence  to  be  exerted  upon  those  whose  i)ower 
of  resistance  is,  as  has  been  often  found,  inadequate  for 
the  occasion.  These  agreements  are  frequently,  indeed 
it  may  be  safely  said  are  generally,  corrupt.  They  are 
always  corrupting  in  tendency.  Yet  they  may  have  an 
honest  conception,  and  may  be  fairly  and  honorably 
performed.  If  made  with  a  view  to  open  public  services 
in  aid  of  a  just  purpose,  the  contract  is  neither  immoral 
nor  illegal.  And  when,  as  in  the  case  at  bar,  the  contract 
is  not  illegal  in  any  of  its  provisions,  invalidity  becomes 
a  question  of  fact,  on  the  evidence.  As  the  case  comes 
before  us,  therefore,  we  must  hold  that  it  was  the 
province  of  the  referee  to  determine  in  that  regard,  as  a 
question  of  feet  or  evidence  which  it  was  his  duty  to 
weigh  and  consider ;  hence  we  are  not  at  liberty  to  say 
that  he  has  found  erroneously,  or  erroneously  refused 
to  find  as  requested. 

As  to  the  numerous  rulings  of  the  referee  in  admit- 
ting and  rejecting  evidence,  to  which  exceptions  were 
interposed,  no  suggestion  of  error  is  made  by  the  appel- 
lant's  counsel,  in  his  brief  and  points.    Our  conclusion 
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therefore  is,  after  a  careful  conaideration  of  the  case, 
that  the  judgment  must  be  affirmed. 

Jakes,  J.,  concurred. 

BoBEKBA^s  and  Potteb,  JJ.  We  concur  in  the 
above  opinion.  It  is  unnecessary  to  say  what  our  views 
of  the  case  might  be  if  we  had  the  power  to  review  the 
facts.  The  Court  of  Appeals  has  held  that  we  have  not 
that  power,  in  a  case  when  there  is  a  conflict  of  evidence. 

Judgment  affirmed. 

[St.  Law&kncb  Gknxeal  Tkbm,  October  1, 1867.  Boeka,  Jamet,  Boieknmi 
and  PotteTf  JoBtices.] 
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Henbt  Habbison  and  Thomas  Cash  vs.  John  J. 

Bockee,  Jun. 

Where  the  findings  of  fact  of  a  referee  are  quite  material  and  largely  aileot  the 
question  of  damages,  and  they  are  clearly  unsustained  by  the  eridenoe,  the 
court  will  reverse  the  judgment  entered  upon  his  report  and  grant  a 
new  trial 

APPEAL  from  a  judgment  entered  upon  the  report 
of  a  referee,  in  an  action  upon  a  contract. 

By  the  Courts  E.  Dabwin  Smith,  J.  The  judgment 
in  this  case  was  clearly  based  upon  the  findings  of  fact 
in  the  referee's  report  in  respect  to  the  terms  of  the  con- 
tract made  by  C.  H.  Schofield  &  Co.  and  the  defendant. 
The  report  of  the  referee  states  that  he  "finds  and  de- 
cides, as  matter  of  fact,  that  the  statement  of  the  com- 
plaint in  respect  to  the  terms  of  the  contract  entered  into 
by  the  defendant,  and  in  respect  to  the  changes  of  in- 
terest therein  prior  to  the  commencement  of  the  suit, 
and  in  resp<^ct.to  the  performance  of  those  tlfings  which 
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were  to  be  done  by  the  parties  who  contracted  with  the 
defendant  whereby  the  plaintiff  became  entitled  to  de- 
mand and  have  performance  thereof  from  the  defendant, 
are  true,  in  manner  and  form  as  the  same  are  alleged  in 
the  complaint." 

And  in  the  said  report  the  referee  further  finds: 
^^that  if  the  said  velocipede  toys  had  been  manufac- 
tured by  the  defendant  according  to  the  terms  of  the 
contract,  and  delivered  to  the  plaintiffs  at  the  times  and 
in  the  manner  required  by  the  contract,  the  said  toys 
could  have  been  sold  and  disposed  of  by  the  plaintiffs 
before  the  middle  of  November  in  the  year  1869,  at  an 
average  profit  of  sixty  cents  per  dozen,  amounting  in 
the  aggregate  to  a  profit  of  five  thousand  five  hundred 
doUars." 

These  findings  refer  to  and  adopt  the  allegations  of 
the  complaint  in  respect  to  the  terms  of  the  contract  be- 
tween the  parties. 

The  allegations  of  the  complaint,  among  others  that 
are  thus  adopted  and  affirmed  to  be  true,  are  as  follows : 
"That  on  or  about  the  20th  day  of  June,  1869,  said  de- 
fendant for  and  in  consideration  of  the  agreement  made 
by  the  plaintiffs  hereinafter  mentioned,  agreed  to  and 
with  the  said  C.  H.  Schofield  &  Company  to  manufac- 
ture and  deliver  to  them  at  the  city  of  New  York  the 
said  patent  toys,  to  the  number  of  one  hundred  thou- 
sand, said  toys  to  be  manufactured  in  good  and  work- 
manlike manner,  equal  in  every  respect  to  the  sample 
furnished  the  defendant  by  said  C.  H.  Schofield  &  Com- 
pany. Said  defendant  agreed  to  deliver  some  of  said 
toys  to  said  C.  H.  Schofield  &  Company  on  or  before 
the  5th  day  of  July,  1869,  and  to  manufacture  and  de- 
liver to  said  C.  H.  Schofield  &  Company  the  remainder 
of  said  one  hundred  thousand  toys  after  the  first  deliv- 
ery, daily,  at  the  rate  of  one  thousand  to  three  thousand 
toys  per  day." 

The  reft^ee  finds  these  allegations  of  the  complaint 
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true.  This  finding  makes  it  the  duty  of  the  defendant, 
in  the  performance  of  said  contract,  to  commence  the 
delivery  of  said  toys  on  or  before  the  5th  day  of  July, 
1869,  and  to  deliver  such  toys  thereafter  at  the  rate  of 
one  thousand  to  three  thousand  toys  per  day.  At  least 
the  defendant  was  bound,  upon  this  construction  of  the 
contract,  to  deliver  upon  an  average  one  thousand  toys 
per  day  after  the  5th  of  July,  and  this  would  have  re- 
quired pretty  much  all  the  months  of  July,  August  and 
September  to  deliver  said  one  hundred  iJiousand  toys. 
And  the  proofs  show  that  it  was  quite  indispensable,  to 
effect  the  sales  of  said  toys,  to  enable  the  plaintiffs  to 
make  the  profits  expected,  and  which  the  referee  finds 
would  have  been  realized  if  said  toys  had  been  delivered 
'^at  the  time  and  in  the  manner  required  by  the  con- 
tract,'' that  said  toys  be  delivered  within  the  time  above 
specified. 

Upon  the  question  of  f^ct  that  by  the  terms  of  said 
contract  the  defendant  was  thus  bound  to  commence 
the  delivery  of  said  toys  on  the  5th  day  of  July,  and 
deliver  them  at  the  rate  of  one  to  three  thousand  a  day 
thereafter,  till  the  full  number  of  one  hundred  thousand 
was  delivered  as  alleged  in  the  complaint  and  found  by 
the  referee,  I  think  the  learned  referee  is  mistaken  in 
such  finding,  and  that  there  is  not  sufficient  proof  in  the 
case  to  sustain  the  same. 

The  defendant  expressly  denies  that  such  was  the  con- 
tract, and  he  testifies  that  he  expressly  refused  to  agree 
to  deliver  the  toys  at  the  time  and  manner  stated  in  the 
complaint. 

There  was  produced  by  him,  and  proved  by  his  testi- 
mony and  that  of  one  of  the  plaintiffs — Harrison — a 
written  memorandum  of  the  contract  made  in  New  York 
when  the  contract  was  confessedly  concluded  between 
the  plaintiff  and  said  Harrison,  which  contains  no  such 
provision  in  regard  to  the  delivery  of  the  toys.  The  de- 
fendant testified  that  he  then  expressly  refused,  as  he 
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did  at  all  times,  to  fix  a  time  for  the  first  delivery  or  for 
the  deliyerj  of  any  specific  number,  except  that  he 
would  do  the  best  he  could.  Neither  the  testimony  of 
the  plaintiffs  nor  that  of  either  of  the  parties  contradicts 
this,  but  I  think  corroborates  it.  The  defendant' s  testi- 
mony on  this  point,  it  seems  to  me,  contains  the  true 
agreement,  so  far  as  any  was  made,  in  respect  to  the 
time  and  manner  of  the  delivery  of  the  toys  as  derived 
from  aU  the  testimony  on  the  subjept. 

The  plaintiff  Harrison  testified  on  the  subject  as  fol- 
lows :  ''I  recollect  at  Utica  the  defendant  said  he  could 
not  tell  what  he  could  do,  or  how  many  he  could 
make  in  a  day,  till  he  got  men  to  work ;  something  of 
the  kind." 

The  plaintiff  Cash  testified:  '^he  did  not  remember 
any  thing  said  to  defendant  at  Utica  that  jyerhaps  they 
would  want  one  thousand  per  day."  He  further  said : 
**I  don't  remember  that  the.  defendant  said  he  would 
make  one  thousand  per  day  provided  the  machinery  we 
should  furnish  him  would  make  them."  On  cross-ex- 
amination he  said :  '^  I  don't  think  he  could  have  said 
any  such  thing  without  my  recollecting  it.  I  think  he 
said  he  could  not  tell  the  exact  number  he  could  make 
until  he  got  going." 

As  the  findings  of  the  referee  on  this  part  of  the  case 
are  quite  material  and  largely  affect  the  question  of 
damages,  and  are  clearly  unsustained  by  the  evidence, 
I  do  not  see  any  other  result  than  that  we  must  reverse 
the  judgment,  and  grant  a  new  trial,  with  costs  to  abide 
the  event,  (a) 

New  trial  granted. 

[FouftTH  DvPAKTMBRT,  GcNBEAL  TiKic,  at  Rochester,  April  1, 1873.  MuUin, 
TalooU  and  K  J>,  Sniih,  Jnatices.] 

(a)  Affirmed  by  Ck>iirt  of  Appeals.     {See  66  JV.  T.  668.) 


» 
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A  jtidgment  in  a  partitioii  suit  settled  the  rights  of  the  parties  in  the  premises, 
holdiDg  that  they  were  tenants  in  common,  and  that  the  defendant  had  re- 
ceived the  rents  and  profits  of  said  premises  to  his  own  use.  As  conclusions 
of  law,  it  adjudged  the  rights  as  thus  stated,  and  directed  that  partition  be 
made  according  to  the  rights  so  found;  that  thred  reputable  freeholders  be 
appointed  commissioners  to  make  such  partition ;  that  the  defendant  render 
an  account  of  the  rents  and  profits  of  said  premises,  and  of  the  timber  cut; 
and  that  a  referee  be  i^pointed  to  take  and  state  such  account;  and  it  or- 
dered judgment  accordingly,  with  costs.  Then  followed  this  proTision:  "  All 
other  questions,  except  the  appointment  of  commissioners  and  the  referee, 
are  hereby  reserved  until  the  coming  in  of  the  report  of  the  commissioners 
and  referee." 

Eeid,  1.  Tliat  the  judgment  detennined  that  the  rights  of  the  parties  were  as 
stated;  that  partition  should  be  made,  by  commissioners,  of  said  premises, 
and  that  the  defendant  account  for  the  rents  and  profits  since  the  4th  of 
April,  1841. 

2.  That  the  judgment  thus  rendered  decided  the  whole  issue  between  the  par- 
ties, and  left  iiothing  open  and  reserved,  except  matters  of  detail  in  carrying 
out  such  judgment. 

5.  That  the  question  of  the  defendant's  liability  to  account  for  the  rents  and 
profits  since  the  4th  of  April,  1841,  was  not  an  open  question  for  review,  on 
appeal  from  a  subsequent  order ;  the  defendant's  remedy  being  by  appeal  from 
the  judgment. 

4.  That  the'  court,  at  spedal  term,  in  confirming  the  report  of  the  referee 
made  in  conformity  with  the  judgment,  had  simply  ^ven  effect  to  such  judg- 
ment, and  the  order  of  confirmation  was  not  erroneous. 

6.  That  if  the  defendant's  liability  to  account  was  limited  to  six  years  before  the 
commencement  of  the  suit,  that  question  should  have  been  raised  at  the  trial ; 
that  it  could  be  raised  at  the  general  term  only  on  appeal  from  the  judgment. 

APPEAL  by  the  defendant  from  an  order  made  at  a 
Special  Term  confirming  the  report  of  a  referee,  in 

a  partition  suit. 

• 

E.  Dabwin  Smith,  J.  We  think  in  this  case  the  or- 
der of  the  Special  Term  is  not  erroneous. 

The  original  decree  settled  the  rights  of  the  parties  in 
the  premises,  holding  that  they  were  tenants  in  com- 
mon, and  that  defendant  had  received  the  rents  and 
profits  of  said  premises  to  his  own  use.  As  conclusions 
of  law  it  adjudged  the  rights  as  thus  stated,  and  di- 
rected that  partition  be  ma<Je  according  to  the  rights  so 
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found ;  that  three  reputable  freeholders  be  appointed 
commissioners  to  make  such  partition ;  that  the  defen- 
dant render  an  account  of  the  rents  and  profits  of  said 
premises,  and  of  the  timber  cut ;  that  a  referee  be  ap- 
pointed to  take  and  state  such  account  according  to  the 
course  and  practice  of  the  court,  and  ordered  judgment 
accordingly,  with  costs.  Then  follows  this  provision  in 
the  decree:  ^^ All  other  questions,  except  the  appoint- 
ment of  commissioners  and  the  referee,  are  hereby 
reserved  until  the  coming  in  of  the  report  of  the  com- 
missioners and  referee." 

The  Judgment,  we  think,  determines  that  the  rights  of 
the  parties  were  as  stated;  that  partition  should  be 
made,  by  commissioners,  of  said  premises,  and  that  the 
defendant  account  for  the  rents  and  profits  since  the  4th 
of  April,  1841.  The  judgment  thus  rendered  decided 
the  whole  issue  between  the  parties,  and  leaves  nothing 
open  and  reserved,  except  matter  of  detail  in  carrying 
out  such  judgment.  The  commissioner^  to  be  appointed 
were  to  make  partition.  This  was  decided.  The  ques- 
tion of  confirmation,  and  the  equities  arising  upon  the 
report  of  the  commissioners,  were  reserved ;  so  were 
the  details  and  equities  arising  upon  the  report  of  the 
referee.  This  report  was  to  be  made,  but  it  must  be 
confirmed,  and  that  question  is  reserved  ;  but  the  ques- 
tion of  the  defendant's  liability  to  account  for  the  rents 
and  profits  since  the  4th  of  April,  1841,  the  time  fixed 
in  the  decree,  is  not  an  open  question,  now,  for  review. 
The  defendant  should  have  appealed  from  the  decree  to 
raise  that  question  if  he  wished  to  review  it. 

As  the  report  of  the  referee  is  in  conformity  with  the 
decision  and  interlocutory  judgment  made  at  the  trial, 
and  the  court,  at  Special  Term,  in  confirming  such  re- 
port, had  simply  given  effect  to  such  decision,  we  think 
the  order  must  be  aflBlrmed.  The  question  of  the  defen- 
dant's  liability  to  account  for  the  rents  and  profits,  we 
think,  depends  upon   the  fact  that  the  plaintiff  was 
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ousted  of  Ids  rights  as  a  tenant  in  common.  The  defen- 
dant denied  and  contested  his  right  as  tenant  in  com- 
mon, and  claimed  in  his  answer  to  hold  adversely.  In 
such  a  case  a  tenant  in  common  is  liable  to  account.  It 
is  like  the  cases  of  the  conversion  of  personal  property 
by  one  tenant  in  common^  or  its  destruction  or  the  abso- 
lute denial  of  the  right  of  the  co-tenant.  In  such  a  case 
a  tenant  in  common  can  maintain  an  action  at  law  to  re- 
cover for  his  share  of  the  property.  If  the  liability  to 
account,  in  this  case,  corresponding  with  the  right  to 
recover  mesne  profits  after  ejectment,  was  limited  to  six 
years  before  the  commencement  of  the  suit,  this  ques- 
tion should  have  been  raised  on  the  trial,  and  could 
only  be  raised  here  on  appeal,  upon  a  review  of  the  in- 
terlocutory judgment. 

The  order  of  the  Special  Term  must  therefore  be  af- 
firmed with  costs. 

MuLLrN*,  T.  J.,  concurred. 

Taloott,  J.,  dissented,  being  of  opinion  that  the  lia- 
bility to  account  was  reserved,  &c.,  in  the  judgment. 

Order  afllrmed. 

[FouBTH  DsPA&TMXNT,  OiMSBAL  Tbkm,  at  Bochester,  April  1, 1873.    MuUin, 
TalooU  and  B.  D.  Smith,  Justices.] 
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Henry  F.  Smith  vs.  The  Glens  Palls  Insurance 

Company. 

In  an  action  upon  a  policy  of  insnraace,  (he  proofe  showed  that  after  the  fire, 
L.  the  defendants*  president  came  to  the  place  to  adjust  the  loss ;  that  he 
and  H.  the  agent  of  the  defendants  saw  W.  the  party  insured,  the  three  as- 
certained the  amount  of  the  loss  and  adjusted  and  liquidated  the  same,  and 
L.  promised  to  send  a  check  or  draft  to  W.  for  the  amount  MM  that  upon 
this  promise  a  new  right  of  action  arose,  as  upon  a  new  agreement;  and 
that  the  e^dence  would  hare  warranted  the  jury  in  finding  a  new  agree- 
ment, independent  of  the  policy. 

ffM,  aim),  that  the  case  should  have  heen  submitted  to  the  jury,  on  the  ques- 
tion of  a  new  promise,  express  or  arising  by  implication  from  the  liquidation 
of  the  amount  due  for  the  loss  and  an  admission  of  indebtedness  to  that 
amount;  and  that  the  judge  erred  in  taUng  it  from  thenu 

By  the  present  practice,  when  proof  is  given  sufficient  to  sustain  a  cause  of  ac- 
tion, in  substance  as  stated  in  the  complaint,  the  court  should  allow  the  jury 
to  pass  upon  the  evidence,  and  amend  the  pleadings  to  sustain  a  verdict,  if 
need  be,  if  no  substantial  injustice  will  be  done  thereby. 

APPEAL  from  a  judgment  of  nonsuit,  ordered  at  the 
circuit,  in  an  action  upon  a  policy  of  insurance. 

By  the  Courij  E.  Darwin  Smith,  J.  The  circuit  judge 
erred,  we  think,  in  taking  this  case  from  the  jury.  There 
was  evidence  which  would  have  warranted  the  jury  in 
finding  a  new  agreement  independent  of  the  policy.  The 
defendants'  president,  Mr.  little,  after  the  fire,  came  to 
the  place  where  it  occurred,  to  adjust  the  loss.  The 
proofs  clearly  show  that  he  and  Hill,  the  agent  of  the 
defendants,  went  to  see  Mr.  White,  the  party  insured,  to 
ascertain  the  amount  of  the  loss  and  adjust  the  same ; 
that  the  parties  met  and  liquidated  the  loss,  and  Mr. 
Little  promised  to  send  a  check  or  draft  to  Mr.  White 
for  the  amount.  Upon  this  promise  a  new  right  of  ac- 
tion arose,  as  upon  a  new  agreement.  If  the  complaint 
had  contained  a  count  upon  an  account  stated,  the  plain- 
tiflf  would  have  been  entitled  to  recover,  on  the  proof 
made,  upon  such  count.  The  amount  was  liquidated. 
Both  th(*  witnesses,  Hill  and  Baily,  so  testified,  and  that 
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Mr.  Hill  promised  to  pay  it.  Upon  this  evidence  I  think 
the  case  should  have  been  submitted  to  the  jury,  on  the 
question  of  a  new  promise,  express  or  arising  by  impli- 
cation from  the  liquidation  of  the  amount  due  for  the 
loss  and  an  admission  of  '^  indebtedness"  to  that  amount. 
A  new  promise  should  or  may  be  implied. in  such  a  case, 
without  proof  of  any  express  promise. 

The  stating  of  an  account;  is  in  the  nature  of  a  new 
promise.  {Holmes  v.  UfCamp^  1  John.  34.  CUiitty  on 
CcmtracU^  648.)  It  is  sufficient  to  sustaiQ  an  action  upon 
an  account  stated  to  prove  that  the  defendant  expressly 
admitted  to  the  plaintiff  that  a  certain  sum  was  due  from 
him.  (1  ChUty*s  PL  371.)  When  proof  is  given  suffi- 
cient to  sustain  a  cause  of  action,  in  substance  as  stated 
in  the  complaint,  it  is  the  practice,  now,  to  allow  the 
jury  to  pass  upon  the  evidence,  and  amend  the  pleadings 
to  sustain  a  verdict,  if  need  be,  if  no  substantial  injus- 
tice will  be  done  thereby. 

A  new  trial  should  therefore  be  granted,  with  costs  to 
abide  the  event. 

New  trial  granted. 

[FouBTH  Departmint,  Gensbal  Tsem,  at  Rocbeeter,  April  1,  1873.    Mul- 
Un,  Taicott  and  S.  D,  Smith,  Jostices.] 


Simmons  vs.  Lee. 

A  referee  found  that  in  the  spring  of  1869  the  plaintiff  agreed  with  the  defen- 
dant to  purchase,  and  the  defendant  to  sell,  a  certain  quantity  of  shingles  then 
manufactured,  and  all  the  shingles  of  the  same  description  which  the  defen- 
dant should  manufacture  during  the  season  which  would  end  about  the  18tb 
of  NoTember  following.  That  the  plaintiff  advanced,  upon  such  contract, 
from  time  to  time,  $3,698.98,  and  received  shingles  to  the  amount  of  $3,178. 1 2. 
That  on  the  7th  of  September  the  plaintiff  notified  the  defendant  that  he 
would  not  take  any  more  shingles.  That  the  defendant  manufactured 
225,000  shingles  that  year  of  the  description  the  plaintiff  was  bound  to  take, 
which  he  sold  to  other  persons,  at  a  loss  of  $1 12.60.    That  there  was  an  ex* 
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C688  of  money  in  the  defendant's  handa  of  $620,  From  that  smn  the  referee 
dedaoted  said  sum  of  1112.60,  and  ordered  judgment  for  the  plaintiff  for  the 
balance,  ffeid,  that  the  referee's  oonclnsion  of  law,  from  the  facts  found,  was 
correct. 

APPEAL  from  a  judgment  entered  on  the  report  of 
a  referee.    The  &cts  are  stated  in  the  opinion. 

By  the  Oourtj  E.  Darwin  Smith,  J.  This  case  comes 
before  us  upon  appeal  from  a  judgment  rendered  upon 
the  report  of  a  referee.  The  appeal  is  based  upon  the 
record,  and  brings  up  for  review  only  the  questions  of 
law  stated  or  found  in  .the  referee's  report,  the  case  con- 
taining exceptions  to  the  report,  but  none  of  the  evi- 
dence received  on  the  trial.  The  referee  finds  that  in 
the  spring  of  1869  the  plaintiff  agreed  with  the  defen- 
dant to  purchase,  and  the  defendant  to  sell,  a  certain 
quantity  of  shingles  then  manufactured,  and  all  the 
shingles  of  the  same  description  which  the  defendant 
should  manufacture  during  the  season  which  terminated 
about  the  18th  of  November  following.  That  the  plain- 
tiff advanced  upon  such  contract,  from  time  to  time,  the 
sum  of  $3,698.98,  and  received  shingles,  amounting  in 
all,  at  the  price  agreed  upon,  to  the  sum  of  $3,178.12. 
That  on  the  7th  of  September  the  plaintiff  notified  the 
defendant  that  he  would  not  take  any  more  shingles ; 
and  that  the  defendant  manufactured  225,000  shingles 
that  year,  which  were  of  the  description  the  plaintiff 
was  bound  to  take,  which  he  sold  to  other  persons  at  a 
loss  of  $112.50.  That  there  was  an  excess  of  money  in 
the  defendant' s  hands  of  $520,  from  which  he  deducted 
said  sum  of  $112.50  loss  so  sustained  by  defendant  by 
reason  of  the  refusal  of  the  plaintiff  to  receive  all  the 
shingles  manufactured. 

I  do  not  see  why  the  referee's  conclusion  from  these 
facts  found  by  him  is  not  correct.  He  charges  the 
plaintiff,  practically,  with  all  the  shingles  manufactured 
by  the  defendant  and  deliverable  under  the  contract ; 
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allows  him  to  apply  upon  the  contract  price  the  proceeds 
of  the  sale  of  such  shingles ;  and  charges  him  with  the 
loss  sustained  by  the  defendant  by  his  non-fulfilment 
of  the  contract,  and  gives  judgment  for  the  excess  of 
moneys  in  the  hands  of  the  defendant,  to  which  clearly 
he  had  no  legal  title. 
The  judgment  should  be  affirmed,  (a) 

[Fourth  Departicent,  Oknkral  Term,  at  Rochester,  April  1,  1878.    MuUin, 
TaleoU  and  M,  D,  Smith,  Justices.] 

(a)  Affirmed  by  the  Court  of  Appeals.    {See  56  y,  T.  676.) 


^- 


Hacker  vs.  Ferrill. 

An  appeal  will  not  lie  from  a  judgment  rendered  on  the  report  of  a  referee, 
in  an  action  pending  in  a  comity  court,  upon  a  case  and  exceptions  settled 
by  such  referee,  where  it  does  not  appear  that  any  motion  for  a  new  trial 
was  made  in  the  county  court,  upon  the  exceptions,  or  that  the  decision  of 
the  referee,  on  the  trial,  or  in  his  report,  has  ever  been  reviewed  in  the 
county  court. 

By  the  Courts  E.  Darwin  Smith,  J.  This  is  an  ap- 
peal from  a  judgment  rendered  upon  the  report  of  a 
referee,  in  an  action  pending  in  the  county  court  of 
Cayuga  county.  The  case  comes  here  upon  a  case  and 
exceptions  settled  by  such  referee.  It  does  not  appear 
that  any  motion  for  a  new  trial  was  made  in  the  county 
court  upon  said  bill  of  exceptions,  or  that  the  decision 
of  the  referee  on  the  trial,  or  in  his  report,  has  ever 
been  reviewed  in  the  county  court.  Section  344  of  the 
Code  gives  appeals  from  judgments  rendered  in  the 
county  court,  but  I  think  it  never  was  intended  to  give 
such  review  upon  cases  and  judgments  not  rendered  or 
reviewed  and  affirmed  by  the  county  court.  This  court 
has  held  that  motions  for  new  trials  must  be  first  made 
and  decided  in  the  county  court,  before  it  will  entertain 
an  appeal  to  review  the  decisions  of  such  court. 
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This  decision  applies,  I  think,  in  principle,  to  judg- 
ments rendered  by  referees  in  that  court,  as  well  as  to 
judgments  rendered  by  the  court  itself. 

The  appeal  in  this  case  should,  for  this  reason,  be  dis^ 
missed,  with  costs  of  the  appeal. 

Appeal  dismissed; 

[Fourth  OKPARnarar,  Gbitz&al  Tbrm,  at  Rochester,  April  1»  1878.    Mulim, 
TalooU  and  £.  D.  Smith,  JnstloeB.] 


<••»» 


SWIKEHARD  VS.  BuSSELL. 

In  an  action  upon  a  promissory  note,  tl^e  answer  alleged  a  want  of  conaider*- 
tion  for  the  note,  and  that  it  was  procured  by  fraudulent  representations  on 
the  part  of  the  plaintiff.  The  consideration  of  the  note  was  the  sale  or 
assignment,  by  the  plaintiff  to  the  defendant^  of  an  Interest  in  n  receipt  for 
duUUer't  ffeatt,  owned  by  the  plaintiff.  The  representations  alleged  and 
proved  to  be  false  were,  that  the  receipt  was  a  duHlier't  receipt,  which  the 
plaintiff  had  obtained  from  a  German  distiller ;  that  it  was  yalnable  as  a 
receipt  for  distilling  yeast ;  and  that  the  plaintiff  had  tried  it,  and  found  it 
to  work  admirably,  Ac. ;  whereas  the  yeast  made  from  it  was  simply  n  yeast 
for  making  bread,  and  was  practically  useless  and  worthless.  Held,  that  the 
representation  that  the  receipt  was  a  diaHUa't  receipt^  and  had  been  used  by 
a  German  distiller,  was  material,  in  view  of  the  purpose  for  which  the  defen- 
dant wanted  it,-  and  the  use  which  the  plaintiff  well  knew  he  designed  to 
make  of  it. 

Held,  ai»o,  that  it  was  a  question  for  the  jury  whether  the  representation  tended 
to  enhance  the  value  of  the  receipt^  and  induced  the  contract  between  the 
parties.  And  that  it  was  erroneous  to  charge  that  "  there  was  no  proof  of 
the  falsity  of  any  of  the  material  representations  made  by  the  plaintiff." 

Hdd,  further,  that  it  was  error  to  take  the  case  from  the  jury  on  the  ground  that 
the  yeast  made  from  the  receipt  was  tested,  by  the  defendant,  in  his  distillery, 
before  the  agreement  was  made ;  it  being  a  question  of  fact  whether  he  made 
the  purchase  upon  his  own  judgment  in  respect  to  the  qualities  of  the  yeast, 
or  in  relianoe,  in  whole  or  in  part,  upon  the  representations  proved. 

That  the  defendant,  by  experimenting  with  the  receipt  after  being  informed  of 
the  falsity  of  th»  representations,  did  not  waive  the  defence  set  up  in 'his 
answer. 

APPEAL,  by  the  defendant,  from  a  judgment  en- 
tered upon  a  verdict. 
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By  the  Courts  E.  Darwik  Smith,  J.  This  is  an  ap- 
peal from  a  judgment  entered  on  the  verdict  of  a  jury, 
rendered  at  the  circuit  under  the  directions  of  the  judge. 
The  action  was  on  a  promissory  note  given  by  the  de- 
fendant, Calvin  Russell,  to  the  plaintiff,  George  B. 
Swikehard,  the  consideration  for  which  was  the  sale  or 
assignment  by  the  plaintiff  to  the  defendant  of  an  inter- 
est in  a  receipt  for  distiUefs  yeast,  pwned  by  plaintiff. 
The  answer  alleges  a  want  of  consideration  for  said  note, 
and  also  that  the  same  was  procured  by  fraudulent  rep- 
resentations on  the  part  of  the  plaintiff  in  regard  to  the 
value  and  origin  of  said  receipt.  As  the  action  is  be- 
tween the  original  parties,  the  note  is  subject  to  all  equi- 
ties between  them.  It  appears  by  the  testimony  of  the 
defendant,  which  is  not  controverted,  that  a  short  time 
previous  to  the  giving  of  said  note  and  the  assignment 
or  sale  of  said  receipt,  the  plaintiff  represented  to  the 
defendant  that  he,  the  said  plaintiff,  was  the  owner  of  a 
distiller's  receipt,  which  he  had  obtained  from  a  German 
distiller,  in  Rochester,  and  which  he  considered  valuable 
as  a  receipt  for  distiller's  yeast;  that  this  distiller  of 
whom  he  obtained  it  claimed  that  it  was  a  receipt  that 
had  been  in  his  family  for  years,  and  that  he  had  never 
given  it  to  any  other  person  than  the  plaintiff,  and  that 
the  plaintiff  had  tried  and  found  it  to  work  admirably ; 
that  the  plaintiff  proposed  to  the  defendant  to  try  the 
yeast,  in  the  defendant's  distillery,  and  if  it  succeeded 
he  would  give  the  defendant  a  receipt  for  the  same. 
The  defendant  tried  it,  with  varying  success,  before  the 
giving  of  the  note,  the  plaintiff  accounting  for  its  partial 
failure  by  alleging  mistakes  in  the  manufacture  of  the 
yeast,  but  claiming  it  would  do  better,  if  properly  made. 
On  the  21st  of  April,  1870,  the  plaintiff  and  defendant 
met,  and  then  the  plaintiff  proposed  to  sell  the  defen- 
dant an  interest  of  one  half  in  the  receipt,  and  said  to 
the  defendant  that  then  he  would  come  and  "show  me 
up  and  get  a  perfect  use  of  it,  use  it  jointly,  introduce 
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it  into  other  distilleries,"  &c.;  said  "  there  was  a  good 
deal  of  talk  about  it,  other  parties  wanted  to  buy  it,"  &c. 
At  this  time  the  note,  and  the  assignment  of  one  half  of 
the  receipt  were  given.  Afler  the  giting  of  the  same, 
the  plaintiff  informed  the  defendant  that  he  had  deceived 
the  defendant,  saying:  **The  truth  is  I  lied  to  you 
about  the  Rochester  affair — ^this  Rochester  man ;  this 
yeast  is  simply  a  yeast  we  have  had  and  used  in  the 
house  for  Tndking  breads  for  a  long  time,"  &c.  The 
representation  that  the  receipt  was  a  distiller*  a  receipt 
and  had  been  used  by  a  German  distiller  was  primarily, 
I  think,  a  very  material  representation,  in  view  of  the 
purpose  for  which  the  defendant  wanted  to  procure  it, 
and  the  use  which  the  plaintiff  well  knew  he  designed 
to  make  of  it.  It  was  evidence  to  the  defendant  that  a 
practical  distiller  had  tested  the  yeast  and  found  it  val- 
uable, and  from  the  secrecy  with  which  the  materials  of 
its  composition  were  kept  he  might  be  induced  to  believe 
it  of  great  value.  A  receipt  for  producing  a  greater  quan- 
tity of  high  wines  from  grain  than  was  produced  by  the 
ordinary  process  would  probably  be  of  great  value,  and 
would  enable  its  possessor  to  realize  a  larger  profit  from 
the  same  amount  of  grain  than  one  not  possessed  of  it 
There  is,  I  should  think,  no  probability  that  the  defen- 
dant would  have  purchased  and  agreed  to  pay  $500  for 
an  ordinary  receipt  for  making  housewife  yeast  It 
was  a  question  for  the  jury  whether  the  representations 
to  the  defendant  in  Respect  to  this  receipt  for  yeast  *'  that 
it  was  a  German  distiller*  s  yeast,  and  had  been  used  by 
him  for  years"  did  tend  to  enhance  the  value  of  the  re- 
ceipt, and  did  induce  the  contract  between  the  parties. 
But  it  is  urged  that  the  defendant,  by  experimenting 
with  the  receipt  after  being  informed  of  the  falsity  of 
the  representations,  waived  this  defence.  I  think  not. 
He  had  already  given  the  note.  He  wa^  willing  to  try 
the  receipt  and  see  whether  it  was  of  value ;  and  the 
mere  fact  that  •he  tried  to  make  the  best  of  a  bad  bar- 
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gain  did  not;  I  think,  waive  his  right  to  set  np  the 
fraudulent  representation  made  to  him  before  and  at 
the  time  of  incurring  the  liability,  as  a  defence  to  the 
note.  The  plaintiflE  had  furnished  him  with  yeast  pre- 
vious to  giving  him  the  note,  but  claimed  that  it  was  not 
properly  made,  and  that  if  so  made,  as  he  agreed  to 
make  it,  it  would  produce  the  desired  result.  The  de- 
fendant tried  the  yeast,  at  intervals,  until  June  3d,  1870, 
and  then  abandoned  it  as  useless.  The  defendant,  at 
the  time  of  giving  the  note,  was  ignorant  of  the  ingredi- 
ents of  the  yeast.  Its  composition  was  kept  a  secret 
from  him,  and  an  air  of  mystery  thrown  around  it.  He 
was  led  to  believe  that  it  was  of  great  value,  its  compo- 
sition unknown  except  to  a  few,  and  its  results  in  distil- 
lation superior  to  other  yeasts ;  and  the  statement  that 
it  was  lised  by  a  German  distiller  was  calculated  to  cause 
him  to  believe  that  the  receipt  was  a  scientific  discovery 
which  had  been  tested  by  a  practical  man.  After  his 
discovery  of  the  falsity  of  these  representations  he  did 
nothing  to  affirm  the  contract  or  deprive  him  of  the 
right  to  avoid  the  contract  for  fraud,  if  such  defence 
was  otherwise  available.  If  the  representations  made 
before  the  sale  were  maierial^  as  I  think  they  were,  the 
defendant  was  entitled  to  have  the  jury  pass  upon  the 
question  whether  they  formed  the  basis  of  the  contract, 
or  induced  it.  In  this  view  I  think  the  first  part  of  the 
charge  of  the  court,  "that  there  was  no  proof  of  the 
falsity  of  any  of  the  material  representations  made  by 
the  plaintiflE"  was  not  correct,  and  the  exception  to  such 
charge  well  taken.  I  think  also  it  was  error  to  take  the 
case  from  the  jury^on  the  ground  that  this  yeast  was 
tested  .by  the  defendant  in  his  distillery  before  the  agree- 
ment was  made.  The  defendant,  it  is  true,  made  certain 
tests  of  the  yeast,  as  shown  in  the  proof.  But  the  evi- 
dence on  this  point  should  have  been  submitted  to  the 
jury.  It  was  a  question  of  fact,  whether  he  made  the 
purchase  upon  his  own  judgment  in  respect  to  the  qual- 
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ities  of  the  yeast,  or  in  reliance  in  whole  or  in  part  upon 
the  representations  proved.  Whether,  in  making  sale 
of  a  thing  that  was  practically  useless  and  worthless,  as 
the  proof  stands,  and  getting  the  defendant's  note  for 
$600  upon  such  sale,  the  plaintiff  perpetrated  a  purposed 
fraud  and  deceit  upon  the  defendant,  or  the  latter  was 
the  victim  of  his  own  folly  and,  misjudgment  in  making 
such  trade,  were  questions  which  I  think,  upon  the  whole 
case,  belonged  to,  and  should  have  been  submitted  to, 
the  jury.  The  judgment  should  therefore  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

New  trial  granted. 

[FouftTB  DxpABTniiT,  OsHKRAL  Tkrii»  at  RochesteT,  September  10,  1878* 
MuUin,  Taleott  and  B,  L.  SmiA,  Justices.] 
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The  converrion,  by  one  tenant  in  common,  of  the  whole  pn^)erty  to  his  own 
use,  or  the  sale  or  destruction  thereof,  in  defiance  and  denial  of  the  rights  of 
his  co-tenant,  is  such  a  conyersion  as  will  sustain  an  action  in  the  nature  of 
trover. 

A  referee  found  that  the  plaintiff  and  the  defendant  and  his  partner  purchased 
a  quantity  of  skins  together,  with  money  borrowed  on  their  joint  credit, 
npon  notes  discounted  at  the  bank,  and  upon  an  agreement  that  each  was  to 
pay  one-half  the  amount  of  such  notes,  and  each  was  to  haye  one-half  of  the 
skins;  that  the  defendant  and  his  partner  were  to  take  the  skins,  and  were  to 
be  paid  by  the  plaintiff  fifteen  cents  per  pound  for  tanning  his  half;  and 
that  each  took,  and  drew  one-half  of  the  skins  to  the  defendant's  tannery ;  so 
that  there  was,  in  fiict,  upon  the  purchase,  a  several  delivery  of  one-half  the 
number  of  skins  to  each  party.  And  the  referee  found,  In  effect,  that  the 
parties  were  tenants  in  common  of  the  skins  and'leather. 

Ueld^  I.  That  the  plaintiff  having  failed  to  make  payment  of  his  part  of  the 
bank  notes,  at  maturity,  and  the  defendant  and  his  partner  having  paid  and 
taken  up  said  notes,  with  their  own  funds,  with  his  assent,  the  plaintiff's  in- 
terest in  the  skins  was  properly  held  by  the  defendant's  firm  as  a  security  for 
their  advance  for  the  plaintiff  towards  the  purchase  thereof,  as  well  as  for  the 
expense  and  labor  in  tanning  the  same. 

2.  That  having  thus  the  lawful  possession  of  the  skins,  and  having  by  their  labor 
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and' services  in  tanning  the  same  fitted  them  for  market,  the  defendant's  firm 
had  a  clear  right  to  sell  the  same  for  their  reimbursement  for  the  moneys  in- 
vested and  advanced,  and  for  the  labor  by  them  bestowed  upon  said  skins. 
And  that  a  sale  thereof  in  the  market,  by  the  defendants  firm,  was  in  accord- 
ance with  the  understanding  of  the  parties  and  the  assent  of  the  plaintiff. 

8.  That  such  sale  waa  not,  of  itself,  a  conversion  of  the  skins  and  leather.  But 
that  the  refusal  of  the  defendant's  firm,  upon  the  demand  of  the  plaintiff, 
after  such  sale,  to  account  to  him  for  the  same  or  his  share  thereof,  and  their 
denial  of  his  interest  therein,  and  their  refasal  to  recognize  any  rights  on  his 
part,  in  respect  to  such  skins  and  leather  or  the  proceeds  thereof,  together 
¥rith  their  exclusive  appropriation  of  the  whole  of  such  proceeds  to  their  own 
use,  was  a  clear  conversion,  on  their  part,  of  the  plaintiff's  share  or  interest 
in  said  skins  and  leather,  and  entitled  the  plidntiff  to  maintain  an  action 
therefor ;  and  the  refasal  of  the  referee  to  nonsuit  him  was  right. 

The  rule  of  damages,  in  such  an  action.  , 

APPEAL,  by  the  defendant  (who  was  sned  as  survivor 
of  the  firm  of  Jacob  Edick  &  Son,)  from  a  judg- 
ment entered  upon  the  report  of  a  referee. 

By  the  Courts  E.  Darwin  Smith,  J.  The  referee  has 
in  effect  found  that  the  plaintiff  and  the  defendant  and 
his  deceased  partner  are  tenants  in  common  of  the  skins 
and  leather  in  controversy  in  this  suit.  He  finds  that* 
they  purchased  the  skins  together,  with  money  bor- 
rowed upon  their  joint  credit,  upon  notes  discounted  at 
bank,  and  upon  an  agreement  that  each  was  to  pay  half 
the  amount  of  such  notes,  and  each  was  to  have  half 
the  skins  ;  that  the  defendant  and  his  partner  were  to 
take  the  skins,  and  were  to  be  paid  by  the  plaintiff  fif- 
teen centg  per  pound  for  tanning  his  half ;  and  that  each 
took  and  drew  one- half  of  the  skins  to  the  defendants' 
tannery ;  so  that  there  was,  in  fact,  upon  the  purchase, 
a  several  delivery  of  one  half  the  number  of  the  skins 
to  each  party.  Upon  this  finding  It  is  clear  that  if  the 
plaintiff  had  paid  his  half  of  said  note,  at  maturity,  or, 
at  any  time  before  the  said  skins  had  been  sold  by  the 
defendants,  had  paid  or  tendered  to  the  defendant  his 
proportion  of  the  purchase  money  paid  for  said  skins 
and  fifteen  cents  per  pound  for  tanning  the  same,  ho 
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would  have  been  entitled  to  a  delivery  of  one-half  in 
the  number  or  weight  of  said  skins  tanned  and  ready 
for  use  or  sale  at  the  defendants'  tannery. 

The  plaintiff  having  failed  to  make  payment  of  his 
part  of  the  said  promissory  notes  at  their  maturity,  and 
the  defendant  and  his  partner  having  taken  up  and  paid 
said  notes  with  their  own  funds,  with  his  assent,  the 
plaintiff's  interest  in  said  skins  was  properly  held  by 
the  defendant's  firm  as  a  security  for  their  advance  for 
the  plaintiff  towards  the  purchase  thereof,  as  well  as  for 
the  expense  and  labor  in  tanning  the  same.  Having 
thus  the  lawful  possession  of  the  said  skins,  and  hav- 
ing ty  their  labor  and  services  in  tanning  the  same 
fitted  them  for  market,  the  defendant's  firm,  I  think, 
had  a  clear  right  to  sell  the  same  for  their  reimburse- 
ment for  the  moneys  thus  invested  and  advanced,  and 
for  the  labor  by  them  bestowed  upon  said  skins. 

It  is  apparent,  I  think,  from  the  facts  found  by  the 
referee  and  the  conduct  and  acts  of  the  parties  disclosed 
in  the  evidence,  that  these  skins  were  purchased  and 
tanned  upon  the  joint  venture  of  the  parties  and  in  expec- 
tation to  sell  the  same  as  soon  as  they  were  ready  for  the 
market,  for  their  common  benefit;  and  that  the  sale 
by  the  defendant's  firm  of  the  said  skins  after  they 
were  so  prepared  for  market,  in  the  city  of  Boston, 
was  in  accordance  with  the  understanding  of  the  parties 
and  the  assent  of  the  plaintiff. 

The  sale  o|  said  skins  as  made  by  Edick  *  4^  Son,  as 
found  by  the  referee,  was  not  of  itself  a  conversion  of 
the  same.  But  the  refusal  of  said  Edick  &  Son  upon 
the  demand  of  the  plaintiff,  after  the  sale  of  said  skins, 
to  account  to  him  for  the  same  or  his  share  thereof,  and 
their  denial  of  his  interest  therein,  and  their  refusal  to 
recognize  any  rights  on  his  part  to  the  said  skins  or  the 
proceeds  thereof,  and  their  exclusive  appropriation  of 
the  whole  proceeds  of  such  skins  to  their  own  use,  was 
a  clear  conversion,  on  their  part,  of  the  plaintiff's  share 
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or  interest  in  said  skins  as  found  by  the  referee,  and 
entitled  the  plaintiff  to  maintain  this  action.  The  re- 
fusal of  the  referee  to  nonsuit  the  plaintiff  was  right, 
and  the  defendant's  exception  thereto  not  well  taken. 
The  conversion  by  one  tenant  in  common  of  the  whole 
property  to  his  own  use,  or  the  sale  or  destruction 
thereof,  in  defiance  and  denial  of  the  rights  of  his  co- 
tenant,  is  such  a  conversion  as  will  sustain  an  action  in 
the  nature  of  trover.  (Tanner  v.  HiUs^  44  Barb.  428. 
Binehart  v.  Wilson^  15  id.  595.  LohddZ  v.  Stowellj 
37  How.  88.    I^owlm  v.  CoUy  6  MU,  461.) 

The  only  question  remaining  arises  upon  the  question 
of  damages.  The  referee  finds  that  the  skins  were  sold, 
and  the  proceeds  appropriated  by  Edick  &  Son  be- 
tween the  7th  of  January  and  the  2d  day  of  April,  1869, 
and  that  the  average  weight  of  the  entire  lot  of  2,440  of 
such  skins  thus  sold  was  2^  pounds  per  skin,  and  the 
fair  market  value  thereof  85  cents  per  pound.  The 
whole  proceeds  of  such  skins,  at  this  valuation,  he  charges 
to  the  defendant,  being  $4,760,  from  which  he  deducts  the 
amount  of  the  two  notes  paid  by  Edick  &  Son,  and  inter- 
est, allows  the  defendant  fifteen  cents  per  pound  on  one- 
half  the  skins,  for  tanning  the  same,  $429,  making  the 
whole  amount  of  the  deductions  $3,877.20  and  leaving  the 
net  profit  upon  the  said  skins,  $882.89,  with  which  he  held 
the  defendant  chargeable  ;  one-half  of  which  amount  he 
held  belonged  to  the  plaintiff,  with  interest  from  March 
1,  1869. 

In  this  process  of  ascertaining  the  net  profit  upon  the 
skins  the  referee  clearly  erred  in  charging  the  defen- 
dant with  the  entire  proceeds  of  such  skins,  which  in- 
cluded of  course  their  value  as  leather  after  they  had 
been  tanned  by  the  defendant,  and  included  the  whole  ex- 
pense, service  and  labor  in  tanning  the  same,  and  deduct- 
ing from  such  account  only  one-half  of  the  amount  of  the 
cost  of  such  tanning,  assuming  that  fifteen  cents  a  pound 
was  the  fair  cost  or  compensation  for  such  tanning  for  the 
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entire  quantity.  The  further  sum  of  $429  should  have 
been  deducted  for  tanning  the  defendant's  half  of  such 
skins.  Otherwise  the  referee' s  finding  in  respect  to  the 
amount  of  the  plaintiff's  interest  in  the  skins  was  cor- 
rect upon  the  assumption  or  ground  upon  which  it  was 
put  by  the  referee.  The  $100  paid  by  the  plaintiff  to 
Edick  &  Son  was  properly  included  in  the  plaintiffs 
damages.  It  was  so  much  paid  by  him  to  Edick  &  Son 
and  received  by  them  to  apply  upon  the  fifteen  cents 
per  pound  for  the  tanning  of  his  half  of  said  skins. 

The  defendant' s  counsel  insists  that  the  referee  also 
erred  in  his  assessment  of  damages,  in  disallowing  all 
claims  for  freight  and  commissions  on  sales.  The  valu- 
ation fixed  upon  the  skins  was  doubtless  based  upon 
the  testimony  of  the  witness  Sanders,  who  testified  that 
he  had  sold  600  skins  of  the  same  class  and  description 
in  the  Boston  market  at  from  83  to  85  cents  per  pound. 
The  defendant  was  charged  with  the  value  of  the  skins 
in  the  Boston  market,  and  nothing  was  allowed  him  by 
the  referee  by  way  of  deduction  from  the  amount  of 
such  valuation  for  transportation  of  the  skins  to  Boston, 
or  for  expenses  and  commissions  upon  sales  there.  This 
would  be  clear  error  if  there  was  any  sufficient  and  sat- 
isfactory evidence  in  the  case  of  the  amounts  so  paid 
by  the  defendant's  firm  for  freight  and  commissions. 

The  only  evidence  I  have  found  on  the  subject  and 
referred  to  in  the  points  of  the  counsel  for  the  defen- 
dant, is  contained  in  four  exhibits  annexed  to  the  case 
numbered  3,  4, .  5  and  6,  purporting  to  be  account  of 
sales  from  three  different  houses  in  Boston  of  calf- skins 
and  other  leather  on  account  of  Edick  &  Son,  in  the 
winter  of  1869.  The  referee  has  obviously  considered 
and  impliedly  held  that  these  bills  or  accounts  of  sales 
did  not  contain  any  reliable  evidence  of  the  amount 
paid  by  the  defendant  for  freight  and  commissions  on 
the  sales  of  such  leather. 

The  question  is  whether  he  clearly  erred  on  this  point 
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and  his  finding  is  against  the  clear  weight  of  the  evi- 
dence. -The  fact  how  mnch,  if  anything,  was  paid  by 
the  defendant's  firm  for  freight  and  commissions  was 
for  the  defendant  to  establish.  He  was  bound  to  make 
clear  and  satisfactory  proof  of  such  amount.  He  was 
himself  a  witness,  and  knew  the  facts,  and  could  easily 
have  shown  by  his  own  and  other  clear  proof  the  net 
proceeds  of  the  sale  of  said  leather  and  the  amount 
actually  received  by  his  firm  from  the  sale  thereof,  and 
the  amount  actually  allowed  and  paid  for  freight  and 
commissions,  fie  was  sworn  as  a  witness,  and  testified 
that  ''he  took  the  skins  from  the  tannery  after  they  had 
been  prepared  for  market,  and  addressed  and  shipped 
them  to  Boston  as  addressed ;"  but  he  did  not  testify 
that  the  skins,  or  any  part  of  them,  were  shipped  or 
sent  to  either  of  the  houses  or  firms  named  in  said  bills 
or  in  either  of  said  accounts  of  sales.  The  bills  or  ac- 
counts of  sales  were  no  evidence,  of  themselves,  as 
against  the  plaintiff.  They  were  the  acts  of  third  persons, 
and  were  not  verified  as  correct  by  any  person  knowing 
the  facts.  They  did  not  contain  any  certain  description 
of  the  property  sold,  and  there  is  and  was  no  certainty 
as  exhibited  by  said  bills  that  the  calf-skins  purporting 
to  be  sold  by  the  parties  making  such  account  of  sales 
were  those  in  which  the  plaintiff  was  interested.  The 
said  firm  of  Edick  &  Son  had  other  skins  tanned  that 
year  and  sold  in  the  Boston  market.  The  proof  was  in 
the  hands  of  the  defendant,  and  it  was  clearly  compe- 
tent for  him  to  follow  and  identify  the  skins  in  question, 
and  show  who  sold  them,  and  for  what  they  sold,  and 
what  expenses  and  commissions  were  actually  paid 
thereupon.  He  failed  to  make  such  proof  to  the  satis- 
faction of  the  referee,  and  we  cannot  see  that  he  com- 
mitted a  clear  error  in  holding,  in  effect,  that  no  account 
of  charges  for  freight  and  commission  was  satisfactorily 
proved. 
The  referee  found  that  the  net  profits  upon  said  skins 
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was  $882.89.  Deducting  from  thisr  amonnt  the  sum  of 
$429  for  one-half  the  expense  of  tanning  said  skins,  be- 
ing for  the  defendant's  part  thereof,  and  it  leaves  the  net 
profits  $453.89,  one-half  of  which  snm  $226.94  was  the 
plaintiff's  share  of  such  profits,  instead  of  $441.40  found 
by  the  referee.  The  difference,  which  is  $214.46  with 
interest  from  March  1,  1869,  should  be  deducted  from 
said  judgment.  On  the  plaintiff  giving  a  stipulation  to 
reduce  the  judgment  accordingly,  the  same  should  be 
afilrmed ;  otherwise  it  should  be  reversed,  and  a  new 
tVial  granted. 

Judgment  accordingly. 

p^ouKTH  Departmeiit,  Qknxral  Teem,  at  Rochester,  April  1,  1873.    MuUUn, 
Taleott  and  K  D,  Smith,  Jostloes.] 


The  People  ex  rel.  Hiram  G.  Mace  vs.  Andrew  A. 
Oliver,  County  Judge  of  Yates  county. 

A  county  judge  acquires  jnrifldiction,  in  proceedings  supplementary  to  execution, 
when  an  affidavit  is  presented  to  him  setting  fortli  the  recovery  of  a  judgment 
before  a  justice  of  the  peace,  for  $25  or  upwards,  the  filing  of  a  transcript  in 
the  county  clerk's  office,  the  issuing  of  an  execution  to  the  sheriff  of  the 
county  where  the  debtor  resides,  and  its  return  unsatisfied  in  whole  or  in 
part 

When  the  affidavit  to  procure  an  order  for  the  debtor  to  appear  and  be  exam- 
ined concerning  his  property  is  made,  the  judgment  is  a  judgment  of  the 
county  court ;  and  all  proceedings  in  reference  thereto  must  be  entitled  in 
that  court. 

Hence,  it  is  irregular  to  entitle  the  papers  "  In  justice's  court"  But  the  irregu- 
larity does  not  render  the  proceedings  void.  The  debtor  should  apply  to  set 
aside  the  proceedings  because  of  the  irregularity. 

The  jurisdiction  of  the  court  by  which  a  judgment  was  rendered,  and  the  regu- 
larity of  its  proceedings,  cannot  be  assailed  in  proceedings  supplementary  to 
executioa 

A  judgment  being  docketed,  and  being  fur  a  sum  larger  than  $25  and  the  ordi- 
nary costs  in  a  justice's  court,  it  will  be  presumed  that  such  judgment  was 
for  an  amount  which  authorized  it  to  be  docketed ;  especially  as  no  provisiod 
is  made  for  trying  that  question  in  the  su])plementar}'  proceedings. 
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If  the  transcript  was  improperly  filed,  it  is  the  duty  of  the  debtor  to  moye,  in 
the  comity  court,  for  relief  against  it. 

It  is  not  necessary  that  the  order  for  a  debtor  to  appear  to  be  examined,  in  sup- 
plementary proceedings,  should  recite  the  fEicts  requisite  to  confer  jurisdiction  i 
and  tiie  omission  of  such  a  recital  does  not  impair  the  yalidity  of  the  order. 

A  fine  can  be  imposed  on  a  debtor  found  guilty  of  a  contempt,  in  supplementary 
proceedings,  although  the  court  does  not  adjudge  that  the  misconduct  of  the 
debtor  has  produced  actual  loss  or  injury  to  the  creditor,  or  was  calculated 
to,  or  actuary  did,  defeat,  impair,  impede  or  prejudice  his  rights  or  remedies. 
But  when  such  an  adjudication  is  not  made,  the  fine  is  limited  to  the  costs 
and  expenses.  • 

CERTIORARI  to  remove  proceedings  upon  an  at- 
tachment for  a  contempt,  issued  in  proceedings 
supplementary  to  execution  and  all  orders  and  papers 
on  which  the  same  was  founded. 

On  the  13th  December,  1871,  an  affidavit  was  presented 
to  William  S.  Briggs,  then  county  judge  of  Yates  county, 
made  by  Alexander  F.  Whittaker,  entitled  as  follows : 

"In  Justice's  Court. 


Alexander  F.  Whittaker 

vs. 
Hiram  G.  Jlace." 


Setting  forth,  amongst  other  things,  the  recovery  by 
the  plaintiff  of  a  judgment  against  said  Mace  in  a  jus- 
tice' s  court,  held  by  one  John  L.  Lewis,  in  said  county 
for  the  sum  of  $41.20,  on  the  22d  Aug.,  1871 ;  that  a 
transcript  of  said  judgment  was  filed  and  judgment  duly 
docketed  in  the  office  of  the  clerk  of  said  county ;  that 
the  defendant  resided  in  said  county,  and  that  an  execu- 
tion against  the  property  of  said  debtor  had  been  duly 
issued  to  the  sheriff  of  said  county,  and  it  was  returned 
wholly  unsatisfied.  The  affidavit  contained,  besides, 
the  matters  required  by  section  292  of  the  Code,   • 

The  county  judge  made  an  order  reciting  the  facts 
stated  in  the  affidavit,  and  requiring  the  debtor  to  ap- 
pear before  him  at  his  office  in  Penn  Yan,  on  the  14th 
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December,   1871, .  at  ten  o'clock  in  the  forenoon,  to 
answer  concerning  his  property. 

This  order  was  duly  served  on  the  debtor,  and  at  the 
time  and  place  designated  in  said  order  he  appeared 
before  said  county  judge.  The  county  judge,  by  an' 
qrder  then  and  there  made,  referred  it  to  John  T.  Knox 
to  take  the  examination  of  said  debtor.  The  referee 
proceeded  and  took  such  examination  in  part,  and  at 
the  request  of  the  plaintiff's  attorney,  and  with  the 
assent  of  the  defendant,  further  examination  of  the  de- 
fendant was  adjourned  until  the  16th  December,  1871, 
at  ten  o'clock  a.m.  On  the  16th  December  the  defen- 
dant did  not  appear,  to  be  further  examined,  but  made 
default.  Whereupon  the  referee  reported  the  facts,  and 
the  default,  to  Andrew  A.  Oliver,  Esq.,  who  had  been 
elected  judge  of  said  county  of  Yates,  in  the  place  of 
said  William  S.  Briggs.  The  said  county  judge  there- 
upon made  an  order,  reciting  the  facts  aforesaid,  and 
diriBcting  that  an  attachment  issue  against  the  said  debtor, 
as  for  a  contempt,  returnable  before  him  at  his  office  in 
Penn  Yan.  An  attachment  issued,  and  the  debtor  was 
arrested  by  virtue  of  it  and  brought  before  the  county 
judge.  Interrogatories  were  filed,  and  the  debtor  put  in 
answers  thereto,  and  affidavits  were  put  in  in  reply  on 
the  part  of  the  plaintiff  in  the  judgment ;  and  after  due 
deliberation  being  had,  the  county  judge  adjudged  the 
debtor  to  have  been  guilty  of  a  contempt  in  not  appear- 
ing before  the  referee  in  obedience  to  the  order  requiring 
such  appearance,  and  he  imposed  upon  the  debtor  a  fine 
qt  $40,  to  be  paid  to  the  said  plaintiff,  for  his  costs  and 
expenses  in  conducting  said  proceedings,  and  orderiug 
him  to  be  committed  to  the  county  jail,  there  to  remain 
until  he  should  appear  before  the  referee  to  answer  con- 
Ci^rning  his  property. 

The  debtor  procured  to  be  issued  a  common  law  cer- 
tiorari, directed  to  the  county  judge,  requiring  him  to 
return  to  this  court  his  proceedings  upon  said  attach- 
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ment,  and  all  orders  and  papers  on  which  the  same  was 
founded  and  relating  thereto. 

The  county  judge  made  return  to  this  writ^  setting 
forth  the  facts  above  recited. 

Jiidd  <fe  Dams^  for  the  relator,  cited  People  ex  rel. 
WiUiams  v.  HurThwrt^  (5  H(m,  Pr.  AATl ;)  Mills  v.  Mar- 
viiiy  (19  John.  83;)  Loomis  v.  Bowers^  (22  How.  Pr. 
364 ;)  WiUimas  v.  BarTwman,  (28  id.  66 ;)  Code,  %  63 ; 
SkvUz  V.  Jvdges  of  Yates  County,  (3  Cowen,  506 ;)  Dix 
V.  Briggs,  (9  Paige,  697 ;)  Conway  v.  Hitchins,  (9  J5ar  J. 
378,  382 ;)  5t*7i^  v.  Butcher,  (13  fiiwo.  Pr.  538 ;)  Law* 
of  1866,  cA.  692,  §  2 ;  1  Oen.  Stat.  804 ;  J^Mt^^  v.  Jones, 
(32  iKM<>.  Pr.  191 ;)  Bingham  v.  DisbT<yw,  (14  A5J.  261 ;) 
PoZfon  V.  Jacks,  (6  PoJ.  166,  190 ;)  2  Olotoen  <fe  H.  Notes, 
1016,  1017 ;  Be  Witt  v.  Bennis,  (30  ^cw.  133 ;)  2  P.  8. 
638,  §§  20,  21 ;  Rugg  v.  Spmcer,  (69  Pari.  383,  400 ;) 
Clwfe,  §  318 ;  Laws  of  185^,  ch.  270,  p.  692,  §  3. 

Ralph  T.  Wood,  for  the  respondent,  cited  Seeley  v. 
Black,  (36  How.  369;)  Coefe,  §§  176,  406;  Whitlock's 
case,  (1  Abb.  320 ;)  PaArer  v.  StepJiens,  (10  AJ6.  iT.  8. 1 ;) 
Arctic  Ins.  Co.  v.  Hicks,  (7  -4.65.  204 ;)  Pt^i)^^)^  v.  Spencer, 
(69  Par  J.  383 ;)  ^o«  v.  Burfee,  {Id.  390,  Tiofc;)  People 
ex  rel.  Kearney  v.  Kelly,  (22  PJwo.  309.) 

By  the  Court,  Mullin,  P.  J.  The  justice's  judg- 
ment and  the  papers  relating  thereto  were  not  before  the 
county  judge,  nor  was  the  transcript  before  him.  He 
could  not  therefore  return  them  ;  and  in  the  absence  of 
those  documents  it  is  impossible  to  pass  upon  the  va- 
lidity of  either  the  judgment  or  the  transcript. 

The  county  judge  acquires  jurisdiction  when  an  affi- 
davit is  presented  to  him  setting  forth  the  recovery  of  a 
judgment  before  a  justice  of  the  peace  for  $26  or  up- 
wards, the  filing  of  a  transcript  in  the  county  clerk's 
office,  the  issuing  of  an  execution  to  the  sheriff  of  the 
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county  where  the  debtor  resides,  and  its  return  unsatis- 
fied in  whole  or  in  part.  The  affidavit  contains  these 
facts,  and  is  sufficient  to  confer  jurisdiction,  unless  en- 
titling the  affidavit  and  subsequent  proceedings  "in 
justice's  court"  renders  them  void. 

When  the  affidavit  to  procure  the  order  for  the  debtor 
to  appear  was  made,  the  judgment  was  a  judgment  of 
the  county  court,  and  all  proceedings  in  reference  thereto 
must  have  been  entitled  in  that  court.  It  was  therefore 
irregular  to  entitle  the  papers  in  justice's  court,  but  the 
error  does  not  render  the  proceedings  void.  The  debtor 
should  have  applied  to  set  aside  the  proceedings  because 
of  the  irregularity.  He  cannot  lie  by  and  take  advan- 
tage of  it  here  for  the  first  time,  unless  he  is  prepared 
to  show  that  they  are  void  because  of  the  defect  in  their 
title. 

The  statute  does  not  require  that  the  creditor  apply- 
ing for  an  order  to  examine  his  judgment  debtor  shall 
set  out  anything  whatever  in  relation  to  the  jurisdiction 
of  the  court  by  which  the  judgment  was  rendered.  Sec- 
tion 292  proceeds  on  the  assumption  that  the  defendant 
has  availed  himself  of  all  objections  to  the  jurisdiction 
of  the  courts,  and  regularity  of  the  proceedings ;  and 
they  cannot  be  assailed  in  supplementary  proceedings. 

The  judgment  being  docketed,  and  being  for  a  sum 
larger  than  $25  and  the  ordinary  costs  in  the  justice's 
court,  it  will  be  presumed  that  the  judgment  was  for  an 
amount  which  authorized  it  to  be  docketed ;  especially 
as  no  provision  is  made  for  trying  that  question  in  the 
supplementary  proceedings.  If  the  transcript  was  im- 
properly filed,  it  was  the  duty  of  the  debtor  to  move  in 
the  county  court  for  relief  against  it. 

The  relator's  counsel  is  mistaken  in  saying  that  it 

does  not  appear  that  any  execution  was  issued  against 

the  debtor's  property  after  the  transcript  was  filed.    It 

does  appear  that  the  execution  was  duly  issued  to  the 

'  sheriff  of  Yates;  as  an  execution  from  the   justice's 
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court  could  not  go  to  the  sheri^Ey  and  there  was  no  other 
court  from  which  it  could  issue  ;  and  it  could  not  duly 
issue  until  after  filing  the  transcript  and  docketing  the 
judgment  in  the  clerk's  office. 

The  affidavit  of  the  creditor,  fairly  construed,  is  that 
the  execution  was  issued  to  the  sheriff  of  the  county  in 
which  the  defendant  resided  when  it  issued.  It  was  in- 
tended so  to  say,  and  it  was  so  understood  by  those 
called  upon  to  act  upon  it.  It  is  true  the  word  "re- 
sides" is  used,  being  in  the  present  tense,  instead  of  the 
past  tense.  But  I  apprehend  that  such  is  the  form  of 
nearly  all  the  affidavits  used  in  supplementary  pro- 
ceedings. 

The  counsel  finds  fault  with  the  recital,  in  the  order, 
that  execution  had  been  issued  ^^an  the  Jttdgment 
Tiereiny  He  says,  it  is  not  true.  I  am  unable  to  dis- 
cover the  falsity  of  it.  The  creditor's  affidavit  is  that 
execution  had  been  issued  on  the  judgment  rendered  by 
the  justice,  and  which  had  been  docketed  in  the  clerk's 
office.  This  is  the  judgment  the  order  designates  as 
"the  judgment  herein."  There  is  no  room  tdt  cavil  on 
the  subject. 

If  a  recital  of  the  facts  necessary  to  confer  jurisdic- 
tion were  required  to  be  set  out  in  the  order  requiring 
the  debtor  to  appear,  they  are  folly  and  correctly  re- 
cited in  the  order  in  question.  But  no  such  recital  is 
necessary,  in  such  an  order.  Section  292  of  the  Code 
declares  what  the  order  shall  contain.  And  although 
the  recitals  of  the  contents  of  the  affidavit  of  the  cred- 
itor are  uniformly  set  out  in  the  order  it  is  not  neces- 
sary that  they  should  be.  They  may  be  useful  to  the 
officer,  but  their  omission  does  not  impair  the  validity 
of  the  order. 

The  day  on  which  the  debtor  should  appear  the  second 
time  before  the  referee,  was  agreed  upon  between  the 
creditor's  counsel,  the  debtor  and  the  referee.  Such  an 
arrangement  by  parol  is  valid. 
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A  contempt  was  clearly  proved.  The  agreement,  that 
the  farther  examination  of  the  debtor  should  be  post- 
poned until  the  16th  of  December  was  denied  by  the 
debtor,  but  sworn  to  in  positive  terms  by  the  creditor's 
attorney  and  the  referee. 

The  relator's  counsel  is  mistaken  in  saying  that  no 
fine  could  be  imposed  on  the  debtor  found  guilty  of  a 
contempt,  unless  the  court  should  adjudge  that  the  mis- 
conduct of  the  debtor  had  produced  actual  loss  or  in- 
jury to  the  creditor,  or  was  calculated  to,  or  actually 
did,  defeat,  impair,  impede  or  prejudice  the  rights  or 
remedies  of  the  creditor.  When  such  an  adjudication 
is  not  made,  the  fine  is  limited  to  the  costs  and  expenses, 
{The  People  v.  Comptoriy  1  J>uery  612.) 

The  proceedings  before  the  county  judge  must  be  af- 
firmed and  the  certiorari  quashed,  with  costs  to  be  paid 
by  relator. 

Judgment  accordingly. 

[Fov&TH  Dkpartxknt,  Gbnxral  Term,  at  Rochester,  April  1,  1878.    JM- 
Un,  TaleoU  and  JS,  D,  Smith,  Justices.] 


Majob  vs.  Spies. 


In  siyaction  to  recover  for  work  and  labor  of  the  plaintiff  as  a  carpenter  snd 
Joiner,  a  witness  testified  that  he  was  a  carpenter  and  joiner,  of  thirty  years' 
experience,  and  had  resided  in  the  place  where  the  labor  was  performed,  for 
six  or  seven  years.  Being  asked  what  the  services  of  good  carpenters  and 
joiners  were  worth,  at  the  place  and.  time  of  performing  the  work,  the  ques- 
tion was  objected  to,  and  overruled  and  exception  taken.  The  witnees,  after 
stating  the  vfdue  of  such  work  at  the  time  and  place,  testified  that  the  plain- 
tiff had  worked  for,  and  with  him,  and  that  he  considered  the  plaintiff  a 
good  and  fast  workman.  A  motion  to  strike  out  this  statement  was 
denied,  and  exception  taken.  Bdd  that  there  was  no  error  in  the  rulings 
excepted  to. 

That  in  the  absence  of  any  special  agreement,  the  plaintiff  was  presumptively 
entitied  to  recover  according  to  the  ruling  price  of  wages,  at  the  time  and 
place,  for  workmen  of  like  character ;  and  the  evidence  was  competent,  aa 
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tencUng  to  fix  the  amoant  which  the  plidntiff  was  entitled  to  reooyer  on  a 
quaniwn  nurmt,  though  not  condosiYe. 
The  defendant,  being  a  witness  in  liis  own  behalf,  claimed  that  the  work  done 
by  the  plaintiff  after  a  certain  date  was  not  done  for  the  defendant,  bat  on 
the  employment  and  behalf  of  another  person,  who  had  taken  the  job,  or  in 
partnership  with  such  person.  He  was  asked,  "  Did  the  plaintiff  know  you 
had  nothing  to  do  with  the  labor  on  the  bmlding,  after  October  last  V  Held 
that  this  eyidence  was  properly  exclnded ;  on  the  ground  that  it  was  compe- 
tent for  the  defendant  only  to  state  declarations,  acts  or  circumstances  tend- 
ing to  show  that  the  plaintiff  had  notice. 

APPEAL,  by  the  defendant,  from  a  judgment  on 
the  report  of  a  referee. 

W.  C.  Thompson^  for  the  appellant. 

Anson  B.  Moore,  for  the  respondent. 

a 

By  the  Court,  Taloott,  J.  This  is  an  action  to  re- 
cover for  work,  labor  and  services  of  the  plaintiff  as  a 
carpenter  and  joiner.  No  price  for  the  labor  appears  to 
have  been  agreed  on,  and  the  plaintiff  sought  to  prove 
the  amount  he  was  entitled  to  recover  in  various  ways. 
The  case  shows  two  exceptions  to  the  admission  of  the 
evidence.  A  witness  was  called  who  stated  that  he  was 
a  carpenter  and  joiner  of  thirty  years'  experience,  and 
had  resided  in  the  place  where  the  labor  was  performed 
for  six  or  seven  years.  He  was  then  asked  by  the  coun- 
sel for  the  plaintiff  what  the -services  of  good  carpenters 
and  joiners  were  worth  at  that  place  in  the  fall  of  1871, 
when  the  work  was  performed.  The  question  was  ob- 
jected to  as  irrelevant  and  immaterial.  The  objection 
was  overruled  and  an  exception  taken  by  the  defendant. 
The  witness,  after  stating  the  value  of  carpenter  and 
joiner's  work  at  the  time  and  place,  further  went  on  to 
state  that  the  plaintiff  had  worked  for  him  and  with  him, 
and  that  he  considered  the  plaintiff  a  good  and  fast 
workman.  This  statement  the  defendant's  counsel 
moved  to  have  striken  out.     The  motion  was  denied. 
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and  exception  taken.  The  defendant,  being  a  witness 
in  his  own  behalf,  claimed  that  the  work  done  by  the 
plaintiflf  after  a  certain  date  was  not  done  for  the  defen- 
dant, but  that  although  the  building  on  which  the  work 
was  done  belonged  to  him,  he  had  employed  another 
person  to  finish  the  work  by  the  job,  and  that  the  labor 
performed  by  the  plaintiff,  after  the  specified  date,  was 
in  fact  done  on  the  employment  and  in  behalf  of  the 
party  who  had  taken  the  job,  or  in  copartnership  with 
him.  In  the  course  of  his  examination  he  was  asked, 
"Did  Major,  the  plaintiff,  know  you  had  nothing  to  do 
with  the  labor  on  the  building  after  October  last?" 
This  question  was  objected  to,  on  the  ground,  substan- 
tially, that  it  called  upon  the  witness  to  speak  as  to 
plaintiff's  knowledge,  and  not  for  declarations,  acts,  or 
other  evidence  t-ending  to  show  such  knowledge  or  no- 
tice. The  objection  was  sustained  and  the  defendant 
excepted.  We  perceive  no  error  in  the  rulings  excepted 
to.^  In  the  absence  of  any  special  agreement  the  plain- 
tiff was  presumptively  entitled  to  recover  according  to 
the  ruling  price  of  wages,  at  the  time  and  place,  for 
workmen  of  like  character,  and  the  evidence  was  com- 
petent, as  tending  to  fix  the  amount  which  the  plaintiff 
was  entitled  to  recover  on  a  quantum  meruit^  though 
not  conclusive. 

The  exclusion  of  the  question  put  to  the  defendant, 
upon  the  ground  that  he  could  not  tell  what  the  state 
of  the  plaintiff*  s  mind  was,  that  he  was  only  competent  to 
state  declarations,  acts,  or  circumstances  having  a  ten- 
dency to  show  that  the  plaintiff  had  notice  of  the  alleged 
change  in  regard  to  the  manner  of  doing  the  work 
claimed  by  the  defendant,  was  also  correct.  The  defen- 
dant also  excepts  because  the  referee  did  not  sustain  his 
claim  that  on  the  21st  of  October  the  responsibility  for 
the  work  thereafter  to  be  done  became  shifted  from  the 
defendant  to  his  foreman,  by  means  of  the  alleged  con- 
tract to  do  the  work  by  the  job.     We  are  inclined  to 
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think  that  the  referee  came  to  the  correct  conclusion  on 
this  controverted  question.  However  that  may  be,  the 
evidence  was  conflicting.  The  referee  was  enabled  to 
judge  better  than  we  can  be  of  the  credit  to  be  given  to 
the  respective  witnesses. 

Judgment  aflirmed. 

[Fourth  Dbpastveztt,  Gkkx&al  Tum,  at  Rochester,  April  1,   1878.    Mvl- 
Urn,  Thleottuid  S.  D.  Smith,  Justices.] 


Allgoever  t8.  Edmukds. 

Under  section  111  of  the  Code,  which  authorizes  an  action  to  be  brought  in  the 
name  of  the  real  party  in  interest^  a  party  can  maintain  an  action  on  a  promis- 
sory note  not  negotiable  but  of  which  he  is  the  real  owner. 

The  defendant  and  U.  being  partners,  a  note,  made  by  the  defendant  and  in- 
dorsed by  U.,  but  given  for  matters  unconnected  with  the  partnership,  was 
sold  to  the  plaintiff.  Payments  were  made  to  the  plaintiff  by  the  defendant, 
at  the  request  and  for  the  benefit  of  U.,  but  upon  an  agreement  between  U. 
and  the  defendant  that  they  should  not  be  applied  on  the  note,  but  should  be 
charged  to  U.  and  credited  to  the  defendant,  on  the  books  of  the  partnership; 
which  was  done.  Hdd  that  the  referee  was  right  in  refusing  to  allow  these 
payments  as  a  set-off  against  the  note. 

After  the  assignment  of  the  note  to  the  plaintiff,  a  settiement  of  the  partnership 
transactions  between  the  defendant  and  U.  was  had,  and  U.  was  found  in- 
debted to  the  defendant,  on  that  account;  but  such  indebtedness  was  unliqui- 
dated at  the  time  of  the  purchase  of  the  note  by  the  plaintiff,  and  it  required 
an  accounting  to  liquidate  it  Hdd  that  the  amount  of  this  indebtedness 
could  not  be  set  off,  in  an  action  upon  the  note. 

APPEAL  from  a  judgment  rendered  in  the  county 
court  of  Lewis  county,  and  from  an  order  denying 
a  new  trial  on  the  report  of  a  referee. 

Henry  E.  Turner^  for  the  appellant 

C,  jE.  Stephens^  for  the  respondent. 

By  the  Courty  Talcott,  J.    The  case  and  exceptions 
presented  in  this  case  are  not  very  intelligible  for  the 
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purpose  of  presenting  any  questions  of  law,  consisting 
as  they  do  of  a  mere  and  literal  transcript,,  apparently, 
of  the  attorney's  or  referee's  minutes  of  the  evidence, 
and  full  of  objections  and  exceptions  on  both  sides. 
The  action  was  originally  commenced  in  a  justice's  court, 
to  recover  a  balance  due  on  a  note  made  by  the  defen- 
,dant  and  payable  to  the  order  of  one  Underwood.  The 
plaintiflE  recovered,  before  the  justice.  The  defendant 
appealed  to  the  county  court  from  the  judgment  ren- 
dered by  the  justice.  In  the  county  court  the  action 
was  referred  to  a  referee,  who  reported  in  favor  of  the 
plaintiff,  and  a  motion  for  a  new  trial  on  the  case  and 
exceptions  was  denied  by  the  county  court.  The  fol- 
lowing observations  seem  to  cover  all  the  questions 
affecting  the  merits  of  the  recovery. 

1.  The  indorsement  of  the  note  by  Underwood,  the 
payee,  was  not  proved,  but  it  was  shown  that  the  plain- . 
tiff  purchased  the  note  of  Underwood.  This  transferred 
the  equitable  right,  and  would  have  authorised  the 
plaintiff,  before  the  Code,  to  maintain  an  action  on  the 
note  in  the  name  of  Underwood.  Since  the  Code,  which 
authorizes  the  action  to  be  brought  in  the  nkme  of  the 
real  party  in  interest,  the  plaintiff  can  maintain  an  action 
in  his  own  name  on  a  note  not  negotiable  but  of  which 
he  is  the  real  owner.  {Savage  v.  Bevier^  12  JSow.  Pr. 
166.    Brotm  v.  RichardsoUy  20  N.  T.  472.) 

2.  The  defendant  claimed  that  the  words  "with  use," 
had  been  inserted  in  the  note  after  the  defendant  signed 
the  same,  but  were  subsequently  erased.  The  defendant 
claimed  that  this  avoided  the  note.  But  the  evidence 
subsequently  introduced  showed  that  these  words  were 
inserted  at  the  time  the  note  was  made,  and  were  erased 
on  the  objection  of  the  defendant  that  the  note  was  not 
to  bear  interest.  The  erasure  was  made  in  his  presence 
and  with  his  consent,  and  did  not  avoid  the  note. 

8.  The  defendant  and  Underwood  were  partners  in  a 
certain  enterprise,  but  the  note  was  given  for  matters 
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unconnected  with  the  partnership.  The  note  was  sold 
to  the  plaintiff  while  this  partnership  continued.  Sun- 
dry payments  had  been  expressly  made  and  indorsed 
on  the  note.  These  were  allowed.  Two  or  three  pay- 
ments had  been  made  by  the  defendant  at  the  request 
and  for  the  sole  benefit  of  Underwood,  but  as  the  evi- 
dence tended  to  show,  and  it  must  be  assumed  the  ref- 
eree has  found,  upon  an  agreement  between  Underwood 
and  the  defendant  that  these  sums  should  not  be  applied 
on  the  note,  but  should  be  charged  to  Underwood  and 
credited  to  the  defendant  on  the  books  of  the  partner- 
ship, which  was  done.  The  referee  refused  to  allow 
these  payments  by  way  of  set-off.  This  was  correct,  be- 
cause by  the  agreement  of  the  parties  these  advances 
had  been  taken  out  of  the  category  of  individual  trans- 
actions, and  had  entered  into  the  accounts  of  the  copart- 
nership. 

The  defendant  also  claimed  that  after  the  assignment 
of  the  note  to  the  plaintiff  a  settlement  had  been  had  of 
the  partnership  transactions  between  the  defendant  and 
Underwood,  and  that  Underwood  was  found  indebted  to 
the  defendant  on  that  account,  and  the  defendant  claimed 
to  set  off  this  indebtedness  against  the  note.  This  the 
referee  rejected.  The  ruling  was  correct.  At  the  time 
of  the  purchase  of  the  note  by  the  plaintiff  the  demand, 
if  any,  was  unliquidated,  and  it  required  an  accounting 
to  liquidate  it.  The  defendant  could  not  have  main- 
tained an  action  at  law  for  the  recovery  of  the  balance 
which  might  possibly  have  been  due  to  him  as  ascer- 
tained by  an  accounting.  {Cumings  v.  Morris^  3 
Bosw.  560.) 

If  there  are  any  facts  in  addition  to  these,  material  to 
be  noticed,  or  if  there  was  any  testimony  varying  these, 
the  appellant  has  neglected  to  call  our  attention  to 
them.  He  has  not  complied  with  the  rule  which  requires 
him  to  prefix  a  statement  of  the  facts  of  his  case  with 
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a  reference  to  the  folios  where  the  evidence  may  be  f onnd 
which  establishes  them. 

There  were  no  errors  of  any  importance  in  the  admis- 
sion or  exclusion  of  evidence,  and  the  judgment  and 
order  appealed  from  should  be  aflirmed. 

Judgment  and  order  affirmed. 

[FouKTH  Dkpartmbmt,  Gkcual  Txem,  at  RoeheBter,  April  1, 1878.  MuBin, 
TalaM  and  K  2>.  Smiih,  Jiuticea.] 


-•♦-•- 


Merrill  and  others  vs.  Green  and  others. 

Inpeoember,  1867,  a  partnership  between  R.  «fc  G.  was  dissolved  by  R.  sdling 
his  interest  therein  to  G.,  who  assumed  the  payment  of  the  partnership  debts, 
and  gave  a  bond  with  N.  as  surety,  to  R.,  to  secure  such  payment.  At  the 
date  of  said  bond,  the  firm  was  indebted  to  the  plaintiffs,  in  the  sum  of 
$191.75.  O.  then  held  R's  promissory  note  for  $184.97,  on  which  $34  had 
been  paid;  such  note  being  then  past  due.  In  September,  1868,  G.  sold 
said  note  to  N.  for  $80,  N.  knowing  of  said  bond,  at  the  time,  and  that  the 
claims  secured  by  it  were  not  all  paid.  In  an  action  against  G.  A  N.,  upon 
the  bond,  brought  by  the  plaintifis  as  assignees  thereof: 

Held,  1.  That  had  the  plaintiffs  treated  the  bond  as  a  promise  by  the  defendants 
to  R.  to  pay  their  debt,  and  brought  the  action  on  that  promise,  they  might 
possibly  have  recovered  the  amount  due,  without  any  deduction  on  account 
of  the  note ;  but  that  having  sued  as  assignees  of  the  bond,  they  could  only 
recover  what  was  justly  due  thereon,  after  deducting  all  sums  that  were 
allowable  against  R.,  the  assignor. 

2.  That  G.  A  N.  being  jointly  and  severally  liable  upon  the  bond,  In  an  action 
against  them  both  a  separate  judgment  might  be  entered  agiunst  either  of 
them ;  and  hence  the  amount  due  on  the  note  was  a  defence,  pro  ianto,  in 
favor  of  N.,  against  the  pliuntiffig. 

8.  That  the  note  was  neither  a  setoff,  nor  a  counter  claim,  against  the  claim  of 
the  plaintiffs. 

4.  Tliat  the  note  was  available  to  the  defendants  only  as  an  equitable  defence 
to  the  action  upon  the  bond.  That  it  was  thus  available  on  the  principle 
that  the  plaintiffis  took  said  bond  subject  to  all  the  equities  existing  in  favor 
of  the  obligors.  And  that  equity  was,  to  be  allowed,  as  payment  thereon,  all 
sums  justly  due  to  them  by  the  plaintiffs*  assignor,  at  the  time  of  the  assign- 
ment. 
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6.  That  the  note  being  due  at  the  time  the  bond  was  given,  the  referee  was 
right  in  deducting,  from  the  amount  due  on  the  bond,  the  balance  due  on 
the  note. 

APPEAL,  by  the  plaintijGfs,  from  a  judgment  entered 
on  the  report  of  a  referee. 

The  plaintiffs  were  partners  residing  in  the  city  of 
New  York,  and  Roberts  &  Green  were  partners  residing 
and  doing  business  as  merchant  tailors  in  Auburn,  Cay- 
uga county.  The  plaintiffs  sold  and  delivered  goods  to 
Roberts  &  Green  and  advanced  them  money,  to  the 
amount  of  $390.27,  for  which  they  were  indebted  to  the 
plaintiffs  in  October,  1867.  Roberts  &  Green  were  also 
indebted  to  divers  other  persons  in  about  the  sum  of 
$2,600. 

The  firm  of  Roberts  &  Green  was  dissolved  on  or  about 
the  18th  of  December,  1867,  by  Roberts  selling  his  inter- 
est in  the  partnership  effects  to  Green,  and  Green  as- 
suming the  payment  of  the  partnership  debts.  It  was 
a  condition  of  the  sale  to  Green  that  he  should  give  to 
Roberts  a  bond  with  a  surety,  conditioned  for  the  pay- 
ment of  said  indebtedness.  A  bond  was  executed  by 
said  Green  and  the  defendant  Nichols  to  Roberts,  bear- 
ing date  the  18th  of  December,  1867,  in  the  penal  sum 
of  $2,600,  with  the  condition  that  if  Green  should  pay 
or  cause  to  be  paid  said  indebtedness  of  the  firm  of  Rob- 
erts &  Green  due  and  owing  at  the  date  of  said  bond, 
withoufc  fraud  or  delay,  then  said  obligation  to  be  void, 
otherwise  to  remain  in  full  force.  At  the  date  of  the 
bond,  there  was  due  the  plaintiffs  from  said  firm  the 
sum  of  $191.76.  On  the  19th  of  March,  1867,  Roberts 
gave  to  Green  his  promissory  note  for  $184.97,  payable 
one  month  after  date,  to  the  order  of  said  Green,  with 
use.  There  was  paid  on  tliis  note  on  the  19th  of  Decem- 
ber, 1867,  and  while  Green  held  it,  the  sura  of  $34. 

In  June,  1868,  the  defendant  Nichols  was  liable  as 
surety  for  Green,  on  the  bond  above  mentioned,  in  about 
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$300,  and  was  also  liable  as  his  accommodation  indorser, 
amounting  in  all  to  about  $2,800. 

To  secure  Nichols  against  these  liabilities,  Green  exe- 
cuted and  delivered  to  Nichols,  under  his  hand  and  seal, 
an  instrument  in  the  nature  of  a  chattel  mortgage,  by 
which  he  conveyed  to  Nichols  personal  property  of  the 
value  of  $3,200.  It  was  further  provided. that  whatever 
o£  the  property  so  conveyed  should  remain,  after  pay- 
ing the  indebtedness,  should  revert  to  said  Green. 

Green  sold  part  of  the  property  as  agent  for  Nichols, 
and  Nichols  sold  a  part  himself,  but  how  much  was  re- 
alized from  it  was  not  proved. 

On  the  26th  of  September,  1868,  Green  sold  to  Nich- 
ols the  above  mentioned  note  for  $184.97,  given  by 
Broberts  to  Green,  for  $30.  Nichols  knew  of  the  bond 
when  he  bought  the  note,  and  that  the  claims  secured 
by  it  were  not  all  paid.  He  bought  th^  note  by  the  ad- 
vice of  counsel,  to  protect  himself  against  anything  that 
miglit  come  up. 

The  bond  was  assigned  by  Roberts  to  the  plaintiffs, 
and  this  action  was  brought  by  them  upon  such  bond, 
as  assignees  thereof. 

The  referee  allowed  the  note  as  a  counter  claim  in  fa- 
vor of  defendants,  against  the  plaintiffs,  to  the  amount 
of  $196.83,  and  ordered  judgment  in  favor  of  the  plain- 
tiffs for  the  balance  found  due  on  the  bond,  $30.83 ;  and 
from  that  judgment  the  plaintiffs  appealed. 

• 

By  the  Courts  Mulun,  P.  J.  Had  the  plaintiffs 
treated  the  .bond  as  a  promise  by  the  defendants  to 
Roberts  to  pay  their  debt,  and  brought  the  action  on 
that  promise,  it  is  possible  they  could  have  recovered 
the  amount  due,  without  any  deduction  on  account  of 
the  note.  {Lawrence  v.  FoXy  20  N.  Y.  268.)  But,  hav- 
ing sued  as  assignees  of  the  bond,  the  plaintiffs  can 
only  recover  whatever  was  justly  due  thereon  after 
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deducting  all  sums  that  were  allowable  against  the 
assignors. 

The  defendants  are  jointly  and  severally  liable  on  the 
bond.  In  an  action  against  both  obligors,  a  separate 
judgment  may  be  entered  for  or  against  either  of  them, 
and  hence  the  amount  due  from  Broberts  on  the  note  was 
a  defence,  pro  tantOj  in  favor  of  Nichols,  against  the 
plaintiflfs.    {Code,  §§  120,  274.) 

The  note  is  neither  a  set-off,  nor  a  counter  claim  against 
the  claim  of  the  plaintiffs.  It  is  not  a  set-off,  because 
it  is  not  a  demand  existing  against  the  plaintiffs,  nor  is  it 
due  to  all  the  defendants  jointly.  (2  Stai.  at  Large,  365, 
§  18,  subd.  6,  7.) 

It  is  not  a  counter  claim  as  defined  by  §§  149,  150  of 
the  Code,  because  it  is  not  one  existing  in  favor  of  the 
defendants  and  against  the  plaintiffs.  {Mcllvaine  v. 
Egerton,  2  Rob.  422,  and  cases  cited.) 

The  note  is  available  to  the  defendants  only  as  an 
equitable  defence  to  the  action  on  the  bond,  on  the  prin- 
ciple that  the  plaintiff  took  the  bond  subject  to  all  the 
equities  existing  in  favor  of  the  obligors.  And  that  equity 
is,  to  be  allowed,  as  payment  thereon,  all  sums  justly 
due  to  them  by  the  plaintiffs'  assignor,  at  the  time  of  the 
assignment.     {Bti^k  v.  Lathroj^,  22  JV.  T.  636,  489.) 

The  evidence  is  that  the  note  was  due  at  the  time  the 
bond  was  given.  It  would  seem  to  follow  that  the  ref- 
eree was  right  in  deducting  from  the  amount  due  on  the 
bond  the  balance  due  on  Roberts'  note. 

It  is  well  settled  that  when  a  surety  is  provided  by  his 
principal  with  a  fund,  or  with  collateral  security,  for  the 
debt  for  which  he  has  become  bound,  the  creditor  is  in 
equity  entitled  to  have  it  applied  to  the  satisfaction  of 
his  debt.    {PraU  v.  Adams,  7  Paige,  616.) 

The  plaintiffs  would  seem  to  have  an  ample  remedy  for 
the  collection  of  their  debt  without  recourse  to  the  bond. 
But  they  have  not  seen  fit  to  resort  to  it,  but  to  an  ac- 
tion on  the  bond  ;  and  so  long  as  thoy  stand  upon  that, 
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they  mast  be  satisfied  to  rest  under  the  responsibilities 
of  their  assignor. 
The  judgment  mnst  be  affirmed. (a) 

[Fourth  Dkpaetmxnt,  Gkmkral  Term,  at  Rochester,  April  1, 1873.     MuDm^ 
TakoU  and  K  D,  Smith,  JusticeB.] 

(a)  Affirmed  by  Court  of  Appeals.    {See  M  y,  F.  270.) 


Benoni  Partridge  vs.  Robert  Stokes  and  others. 

—  _     • 

^h  47nl  ^  ^'^  Rction  in  the  natore  of  a  creditor's  bill,  to  enforce  a  judgement  against  the 

property  of  the  debtor's  wife,  on  the  gronnd  that  such  property  was  held  by 
her  in  fraud  of  his  creditors,  the  husband  testified  that  he  gave  his  wife  some 
$500,  during  a  certidn  period,  but  was  uncertain  as  to  the  amount  The  wife 
testified  that  she  never  had  any  money  given  her  during  that  period,  except 
about  $500  from  her  husband.  During  the  war,  there  was  deposited  to  her 
credit,  in  a  savings  bank,  upwards  of  $8,100,  and  it  appeared  that  the  hus- 
band received  about  that  amount  Held  that  the  burthen  of  proving  exactly 
how  much  was  received  by  the  wife  was  thrown  upon  the  defendants.  And 
that  in  the  absence  of  such  proof,  the  presumption  legitimately  arose  that  she 
received  at  least  the  $600. 

A  conveyance  executed  with  intent  to  defraud  creditors  is  void  not  only  as  to 
existing,  but  as  to  future,  creditors. 

Although  parties  are  illiterate,  they  cannot  be  relieved,  altogether,  from  the 
duty  of  showing,  with  reasonable  certainty,  the  precise  nature  and  extent  of 
their  dealings,  when  such  dealings  are  the  subject  of  investigation. 

APPEAL,  by  the  plaintiff,  from  a  judgment  entered 
upon  the  report  of  a  referee. 
The  action  is  in  the  nature  of  a  creditor's  bill,  to  en- 
force a  judgment  for  $168.50,  damages  and  costs,  recov- 
ered by  the  plaintiff  against  Robert  Stokes,  in  this  court, 
on  the  24th  September,  1868,  against  the  property  of  Jane 
Stokes  the  wife  of  said  judgment  debtor,  after  execution 
returned  wholly  unsatisfied. 

Irving  O.  Vann,  for  the  appellant,  cited  2  JR.  8.  135, 
§  1 ;  Id.  139, 142, 143 ;  Reade  v.  Livingston^  (3  John.  Oh. 
481,  497,  fT)}d  cdfi^st  therein  rifed :)  I^rd »Townshend  v. 
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Windham^  (2  Vesey^  1 ;)  Taylor  v.  Jones^  (2  Atk.  600 ;) 
Kirig^  <6c.,  v.  Wilcox^  <6a,  {\1  Paigey  589;)  1  Story*  8 
Eq.  352,  §  361 ;  1  i>a7ia'*  5ep.  533 ;  2  Pick.  All ;  Pai!w. 
-B6p.  415;  4  Day^s  Rep,  284;)  Mason  v.  HugerSj  (1 
jRooVsBep.  324;)  Carpenter  v.  5o«,  (10  iT.  F.  227;) 
Seward  v.  Ja^kson^  (8  Cowen^  406 ;)  Jackson  v.  Po^^, 
(15  ir^TwZ.  588 ;)  Babcock  v.  JgfcArZer,  (24  iV.  F.  623 ;) 
Dygert  v.  Remerschnidery  (32  tA  629 ;)  Ciwe  v.  Phelps^ 
<faj.,  (39  ieZ.  164;)  Bakeman  v.  ^Bo^e,  (18  TFi?7Ki.  151 ;) 
J'Ae  FuUon  Bank  v.  Benedict,  (1  HaVUs  Rep.  558;) 
Thompson  v.  Menck^  (22  -HJwo.  431,  435 ;)  StrittmacTier 
V.  Salina^  <fec.,  Plank  Road  Co.,  (34  -Hbt^.  74;)  Mason 
V.  Zore«,  (40  iV.  T.  477 ;)  Z^  v.  i^YeZd,  (50  J5ar6. 
407 ;)  Scranton  v.  Baxter,  (4  >8te/wZ.  5 ;)  Burhans  v.  Fa/i 
^aTwW,  (7  5ar6.  91.)  . 

Py  ^Ae  Court,  MuLLiN,  P.  J.  I  do  not  propose  to 
examine  any  of  the  evidence  in  the  case,  except  what 
related  to  an  amount  of  money  which  Stokes  made 
daring  the  rebellion,  in  procuring  volunteers  for  the 
army. 

Stokes  admits  that  he  received,  during  the  last  two 
years  of  the  war,  between  $2,000  and  $3,000,  in  the  busi- 
ness of  obtaining  volunteers,  and  of  this,  some  $500  was 
given  by  him  to  his  wife  and  was  used  by  her  in  her 
business,  or  in  erecting  houses  on  lands  owned  by  her 
in  the  city  of  Syracuse.  He  says:  *'I  think  I  might 
have  given  her  $500  of  it,  perhaps  a  little  more  or  a  lit- 
tle less ;  it  may  have  been  a  good  deal  more  or  a  little 
less.  She  may  have  paid  it  towards  the  houses  she 
owns." 

The  wife  testifies,  "I  never  had  any  other  money 
given  me  except  about  $500  at  the  time  of  the  war,  when 
he  (her  husband)  was  putting  in  substitutes  *  *  * 
my  husband  may  have  given  me  more  than  $500 ;  he 
never  kept  any  accounts." 

Stokes  also  says  he  kept  no  account  of  what  he  gave 
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hifl  wife ;  may  have  given  her  over  $500 ;  cannot  tell  the 
amount  he  let  her  have. 

The  treasarey  of  the  Syracuse  Savings  Institution  tes- 
tified that  on  the  11th  of  February,  1864,  there  was  de- 
posited to  Mrs.  Stokes'  credit  $1,700,  and  on  the  24th  of 
March  $1,400.  There  were  deposited  after  that,  sums 
varying  from  $100  to  $800.  The  last  entry  was  the  11th 
of  June,  1869. 

It  does  not  follow  that  the  $1,700  and  $1,400  above 
mentioned  came  from  Stokes ;  but  when  the  i)arties  who 
received  and  paid  the  money,  and  who  were  in  moderate 
circumstances,  are  wholly  unable  to  specify  the  amount 
received  by  the  wife,  and  it  appears  that  Stokes  received 
about  the  amount  so  deposited,  it  throws  upon  the  de- 
fendants the  burthen  of  proving  how  much  was  received 
by  the  wife,  or  the  presumption  legitimately  arises  that 
she  received  at  least  the  $500. 

When  Mrs.  Stokes  received  the  money,  her  husband 
was  indebted  to  divers  persons  in  small  sums,  but  not  to 
the  plaintiff.  The  statute  declares  the  gift  to  the  wife 
fraudulent  as  against  those  creditors. 

The  fraudulent  intent  was  proved  by  seveml  witnesses, 
one  of  whom,  only,  was  impeached  or  contradicted. 

It  is  well  settled  that  when  a  conveyance  is  executed 
with  intent  to  defraud  creditors,  it  is  void,  not  only  as 
to  existing,  but  as  to  future,  creditors.  {King  v.  WU- 
cox,  11  Paige,  689.  1  Story's  Eq.,  §  361.  Case  v. 
Phelps,  39  N.  T,  164.) 

The  referee  was  wrong  in  holding  the  dealings  between 
husband  and  wife  not  fraudulent  unless  the  money  was 
paid  to  her  by  way  of  loan  and  it  has  been  since  repaid 
by  her.  A  loan  is  not  pretended.  It  was  a  gift,  pure 
and  simple.  Although  it  was  a  gift,  a  redelivery  of  the 
money  to  the  husband  would  probably  relieve  her  from 
the  imputation  of  fraud  under  which  she  would  other- 
wise rest,  and  for  which  fraud  she  would  be  liable  to  her 
husbaiuVs  cn»ditors. 
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But  there  is  no  evidence  that  any  such  thing  was 
done,  or  intended  to  be  done.  Both  say  she  has  paid 
jili  fines,  &€.,  for  him  as  much  as  she  reoeived,  but  they 
have  kept  no  account  of  what  was  thus  paid,  if  the  pay- 
ment could  be  applied  as  a  return  of  the  gift. 

It  will  not  do  to.  allow  such  loose  and  unsatisfactory 
evidence  to  cover  up  the  dealings  between  parties  en- 
gaged in  defrauding  of  either  or  both. 

It  cannot  be  said  with  any  degree  of  certainty  that 
the  wife  was  actually  paid  back  $100. 

Although  these  parties  are  illiterate  they  cannot  be 
relieved,  altogether,  from  the  duty  of  showing,  with 
reasonable  certainty,  the  precise  extent  and  nature  of 
their  dealings,  when  such  dealings  are  the  subject  of  in- 
vestigation. 

It  would  not  be  tolerated,  when  a  debtor  intending  to 
defraud  ];iis  creditors  sells  his  property  to  another,  that 
payment  of  the  purchase  money  could  be  proved  by 
such  evidence  as  was  given  in  this  case.  For  the  pur- 
chaser to  say  I  paid  the  price,  but  I  cannot  tell  when  or 
how,  nor  in  what  sums,  would  not  be  received  as  evi- 
dence which  would  justify  a  court  or  jury  to  find  the 
fact  of  payment. 

On  Another  trial  mora  reliable  evidence  may  be  given 
that  will  relieve  the  defence  from  the  suspicion  that  is 
cast  upon  it  by  the  testimony  of  the  defendants. 

The  judgment  is  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event,  and  order  of  reference 
vacated. 

[FousTH  Dbpasthgit,  Gxkkbal  Tbem,  at  Rochester,  April  1, 1878.  MvUin, 
Talcott  and  E.  D.  Smiih,  Jostiees.] 
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Where  one  pays  money  to  another,  in  the  absence  of  any  ezphmation  as  to  the 
cause  of  the  payment,  the  presumptfon  is  that  it  was  paid  because  it  was 
dae,  and  not  by  way  of  a  loan. 

The  plaintiff  testified,  "The  defendant  requested  me  to  send  him  $18.  I  sent 
it,  and  he  has  not  paid  me  the  same,  or  any  part  of  it."  There  was  no  testi- 
mony tending  to  show  the  purpose  or  consideAtion  of  the  remittance. 
^  Held  that  the  testimony  did  not  famish  legal  evidence  that  the  money  was 

advanced  as  a  loan. 

APPEAL  by  the  defendant,  from  a  judgment  of  the 
county  court  of  Oneida,  affirming  a  judgment  for 
the  plaintiff,  rendered  by  a  justice  of  the  peace.  The 
facts  appear  in  the  opinion. 

Cromwdl  &  Cardan^  for  the  appelBtnt. 

Barnett  &  Sayles^  for  the  respondent. 

By  (he  Courts  Talcott,  J.  This  was  an  action  for 
money  lent.  The  plaintiff  is.a  lawyer  residing  at  Lee 
Centre,  and  the  defendant  a  merchant,  residing  at  Cam- 
den. The  only  testimony  was  that  given  by  the  parties 
themselves,  each  being  examined  as  a  witness  in  his  own 
behalf.  The  testimony  of  the  plaintiff  was  as  follows : 
"I  know  the  defendant;  on  or  about  the  25th  of  April, 
1868,  the  defendant  requested  me  to  send  hinf  $18; 
I  sent  it,  and  he  has  not  paid  me  the  same  or  any  part 
of  it."  The  plaintiff  did  not  produce  the  letter  calling 
for  the  remittance,  or  give  any  further  account  of  it  or 
its  contents.  The  testimony  of  the  defendant  only 
tended  to  throw  doubt  upon  the  question  as  to  whether 
he  had  received  any  money  from  the  plaintiff,  and  no 
evidence  tended  in  any  way  to  explain  the  purpose  or 
consideration  for  or  upon  which  the  remittance  was  re- 
quested or  made.  There  is  no  principle  better  settled 
than  that  where  one  pays  money  to  another,  in  the  ab- 
sence of  any  explanation  as  to  the  cause  of  the  payment, 
the  presumption  is  that  it  was  paid  because  it  was  due, 
and  not  by  way  of  a  loan. 
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The  plaintiflf  proved  nothing  more  than  he  would 
have  proved  by  the  production  of  a  draft  drawn  by  the 
defendant  on  him,  and  proving  that  he  (the  plaintiflf) 
had  paid  the  draft.  On  such  evidence  he  could  not 
recover,  against  the  drawer  of  the  draft.  Prima  facie 
the  acceptor  and  payer  of  a  draft  is  the  party  primarily 
liable.  It  is  presumptively  drawn  against  funds  in  the 
hands  of  the  drawee. 

In  the  case  of  Morse  v.  Bogert^  (4  Denio^  108 ;  /SI  C, 
1  Camst  377,)  the  evidence  was,  by  a  witness'  testimony, 
that  at  the  request  of  the  plaintiflf  he  asked  the  defen- 
dant if  he  had  had  any  money  of  the  plaintiflf ;  to  which 
the  defendant  responded  that  he  had  had  $20  of  the 
plaintiflf.  The  witness  then  told  the  defendant  that 
Morse  had  told  the  witness  to  speak  to  him  (the  defen- 
dant) aboilt  it ;  to  this  the  defendant  made  no  reply, 
but  turned  and  walked  away.  On  this  evidence  a  ver- 
dict for  the  plaintiflf  was  sustained,  solely  on  the  ground 
that  the  act  of  the  defendant  in  turning  away  without 
reply  when  told  that  the  witness  had  been  requested  by 
Morse  to  speak  to  the  defendant  about  it,  furnished 
some  evidence  that  the  money  had  been  furnished  as  a 
loan.  The  verdict  in  that  case  was  barely  sustained. 
This  case  is  destitute  of  any  circumstance  which  can 
warrant  the  inference  that  the  money  was  advanced  as 
a  loan,  unless  the  mere  fact  of  the  payment  of  money 
by  one  party  at  the  request  of  another  is  to  be  consid- 
ered as  furnishing  legal  evidence  that  the  money  was 
advanced  as  a  loan. 

This  cannot  be  held,  without  overturning  well-sustained 
rules. 

The  judgment  of  the  county  court,  and  that  of  the 
justice,  are  reversed,  (a) 

[Fourth  Dspabtioent,  General  Term,  at  Rochester,  April  1,  1878.    MuUin, 
Talcoii  and  E.  D.  Smith,  Justices.] 

(a)  The  presumption  of  law  is,  that  money,  when  paid,  is  paid  in  liqui- 
dation of  an  antecedent  debt.    ( Welch  et  cU,  v.  Seaborn,  1  Starkie,  474,  per 
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EOenborough,  Ch.  J,)  Hence,  a  loan  of  money  by  A.  to  B.  is  not  to  be  in- 
ferred from  the  bare  fact  that  A.  delivered  a  sum  of  money  to  B.,  which 

A.  had  borrowed  from  another.  {Id.)  It  is  not  evidence,  of  itself,  to 
establish  a  loan  of  money  by  the  plaintiff  to  the  defendant,  to  prove  that 
the  latter  received  cash  for  a  draft  or  check  drawn  by  the  plaintiff  on  his 
bankers  and  payable  to  him  by  name,  oat  of  money  of  the  plaintiff's  then 
in  the  bank.  (Carey  v.  Oerriih,  4  Esp.  9.)  In  Atib&rt  v.  WaUh  et  al., 
(4  Taunt.  293.)  a  set-off  was  pleaded ;  and  to  support  it,  various  checks, 
given  by  the  defendants  to  the  plaintiff,  and  paid  by  the  bankers  to  him, 
were  proved.  There  had  been  many  transactions  between  the  parties,  to 
a  considerable  amount.  On  the  part  of  the  plaintiff  it  was  objected  that 
the  checks  were  not  sufficient  evidence  of  the  set-off,  without  proof  of  the 
circumstances  under  which  they  were  given.  The  verdict  was  for  the 
plaintiff,  disallo¥ring  the  set-off,  and  a  rule  nin  for  a  new  trial,  was  dis- 
charged, Chambre,  J.,  observing,  on  the  4>oint  as  to  the  checks :  "  All  our 
accounts  would  be  in  inextricable  confusion  if  such  evidence  were  allowed." 

In  BowoeU  v.  amiUh  et  al,  (6  Car,  d  P.  60,)  A.  had  a  claim  on  B.,  C.  &  D. 
Several  months  afterwards,  B.  signed  a  check  for  a  larger  sum,  in  the 
name  of  himself  and  C.  ft  D.  as  his  partners,  which  was  proved  to  have 
passed  through  the  hands  of  A.  and  to  have  been  appropriated  by  him  to 
his  own  purposes.  A.  died.  HM^  in  an  action  by  his  executors,  against 
the  three  partners,  for  the  original  claim,  that  the  check,  prima  fade,  was 
evidence  of  payment ;  but  there  being  other  circumstances  from  which  a 
loan  of  its  amount  might  be  inferred,  it  was  left  to  the  jury  to  say  whether 
it  was  a  loan  by  B.  alone,  or  by  the  partnership,  although  no  memorandum 
or  acknowledgment  of  any  kind  was  produced  by  which  the  executors 
could  ascertain  whether  it  was  a  loan.    Bee  also,  PaUan  v.  Ath,  7  8erg.  S 

B,  116,  125 ;  BoU&n  v.  Cope,  PeaMe  Cae,  80 ;  Gou^e  Bep,  18, 16. 


07b  30B  >♦♦- 


Howe  vs.  The  Rochester  Iron  Manufacturing 

Company. 

Although  it  is  not  unusual  to  grant  a  preliminary  injunction  to  restrain  the 
commission  of  a  mere  trespass,  continued  under  a  claim  of  right,  where  tiie 
trespass  consists  in  mining  and  removing  ores,  or  other  disturbance  of,  and 
injury  to,  the  freehold ;  yet  a  preliminary  ii\junction  is,  to  a  certain  extent, 
discretionary.  And  it  is  a  proper  exercise  of  discretion  to  refuse  to  grant 
one,  where  the  legal  right  of  the  plaintiff  is  by  no  means  clear,  and  he  has 
an  adequate  remedy  at  law. 

It  is  one  tiling  to  say  that  a  court  of  equity  will  not  reform  a  deed,  upon  the 
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ground  of  a  mistake  of  law,  and  quite  another  to  claim  that  it  should  ezer- 
cise  its  discretionary  power,  by  the  issuing  of  a  preliminary  injunction,  to 
enforce  the  dry  legal  title  notwithstanding  the  mistake.    Per  Talcott,  J. 

APPEAL  from  an  order  of  the  Monroe  Special  Term, 
denying  a  motion  for  a  preliminary  injunction. 

/.  If.  PoTneror/y  for  the  appellant. 

Rowley  &  Johnson^  f#r  the  respondent. 

By  the  Courts  Taloott,  J.  While  it  may  be  con- 
ceded that  it  is  not  nnusal  to  grant  a  preliminary  in- 
junction to  restrain  the  commission  of  a  mere  tre6i)a88, 
continued  under  a  claim  of  right,  where  the  trespass 
consists  in  mining  and  removing  ores,  or  other  disturb- 
ance of,  and  injury  to,  the  freehold,  yet  a  preliminary 
injunction  is,  to  a  certain  extent,  discretionary.  And 
we  think  the  refusal  to  grant  one  in  this  case  was  a 
proper  exercise  of  the  discretion  of  the  Special  Term. 
The  legal  right  of  the  plaintiff  is  by  no  means  clear ; 
and  his  remedy  is  adequate  at  law. 

That  it  was  the  understanding  of  the  parties  to  the 
deed  from  Powers  to  Saunders,  that  Powers  and  his 
representatives  would  have  the  right,  notwithstanding 
the  deed,  to  enter  upon  the  premises  and  mine  and  re- 
move the  ore  therefrom,  we  cannot  doubt.  If  that  right 
was  not  secured  by  the  provisions  of  the  deed,  and  if 
the  reservation  or  exception  contained  therein  is  invalid 
and  ineffectual  for  the  purpose,  the  invalidity  results 
from  a  technical  and  abstruse  rule  of  the  common  law, 
which  will  in  fact  overrule  the  intention  of  the  parties. 
The  deed  from  Saunders  to  the  plaintiff  contained  the 
same  attempt  to  except  and  reserve  the  right  to  remove 
the  ore ;  and  this  was  doubtless  considered,  in  fixing 
the  consideration  for  the  premises.  So  that  the  plain- 
tiff has  no  very  strong  claim^to  invoke  the  interposition 
of  the  extraordinary  and  discretionary  jurisdiction  of  a 
court  of  equity,  even  if  he  shall  be  able  to  maintain  his 
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legal  titie.  It  is  one  thing  to  say  that  a  court  of  equity 
will  not  reform  a  deed  upon  the  ground  of  a  mistake 
of  law,  and  quite  another  to  claim  that  it  should  exer- 
cise its  discretionary  power,  by  the  issuing  of  a  pre- 
liminary injunction,  to  enforce  the  dry  legal  title  not- 
withstanding the  mistake.  Without  expressing  any 
decisive  opinion  as  to  the  validity  or  effect  of  the  at- 
tempted reservation  or  exception,  we  think  the  Si)ecial 
Term  was  justified  in  refusing  the  preliminary  injunction. 
Order  affirmed,  with  $10  costs  of  appeal. 

[FouKTH  Dbpabtmxkt,  Gknbral  Tbbx,  at  Rochester,  April  1,  1878.    MuUm, 
TaUoU  and  E.  D,  SmUK,  JusUoes.] 


Lucr  TiMMONS  vs.  John  W.  Nelson. 

When  property  ia  sold  which,  from  its  nature,  must  be  delivered  in  parcels,  if 
the  contract  is  to  pay  on  delivery,  payment  cannot  be  demanded  until  the 
whole  is  delivered. 

The  defendant  purcliased  of  the  plidntiff  all  the  manure  that  should  be  pro- 
dnced  daring  the  ensuing  year,  upon  the  plaintiff's  place,  for  $30.  No  time 
of  pajment  was  mentioned.  After  the  defendant  had  drawn  away  seven 
loads,  the  plaintifTs  agent  forbade  him  to  take  any  more  until  he  had  paid  for 
tliat  previously  drawn,  and  upon  his  attempting  to  talce  more,  drove  him 
away  by  force.  Held  that  this  refusal  of  permission  to  the  defendant  to  carry 
away  any  more  manure  ui^til  payment  should  be  made  for  that  already  taken 
was  a  breach  of  the  contract,  and  prevented  a  recovery  by  the  pUdntiff  for 
any  part  of  the  manure. 

APPEAL,  by  the  defendant,  from  a  judgment  of  a 
county  court,  affirming  a  judgment  rendered  in  a 
justice's  court,  in  favor  of  the  plaintiff. 

By  the  Courts  Mullin,  P.  J.  In  the  fall  of  1870  the 
defendant  purchased  .of  the  plaintiff,  through  her  hus- 
band as  her  agent,  the  manure  then  on  her  place,  and 
all  that  should  be  produced  during  the  ensuing  year, 
for  $30.  No  time  of  payment  was  mentioned.  The  de- 
fendant drew  seven  loads,  and  then  the  plaintiff's  agent 
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forbade  him  to  draw  any  more  until  he  paid  for  what  he 
had  already  taken,  and  on  the  defendant  attempting  to 
take  it;  by  force  the  plaintiffs  agent  drove  him  ofif,  and 
he  has  not  had  any  more  of  the  manure. 

The  plaintiff  commenced  this  action  before  a  justice 
of  the  peace  of  Onondago  county,  to  recover*" for  a 
quantity  of  manure,"  and  claimed  $15  damages. 

The  defences  were :  1st,  a  general  denial ;  2d,  a  for- 
mer suit  in  bar ;  and  8d,  that  the  manure  was  obtained 
under  a  special  contract,  which  had  been  violated  by 
the  plaintiff  to  the  defendant's  damage,  $55. 

The  sale  being  of  the  whole  manure  made  for  the 
year,  the  price  could  not  be  recovered  until  the  end  of 
the  year,  unless  there  was  an  agreement  on  the  part  of 
the  purchaser  to  pay  at  an  earlier  day.  No  such  agree- 
ment is  pretended. 

When  property  is  sold  which  from  its  nature  must  be 
delivered  in  parcels,  if  the  contract  is  to  pay  on  delivery 
payment  cannot  be  demanded  until  the  whole  is  deliv- 
ered. {Mead  v.  Degolyer^  16  Wend.  632.  Paige  v.  Ott^ 
B  Denio^  406.  Soloman  v.  Neidig^  1  Daly^  200.  Lees  v. 
BicJuiTdson^  2  HiU.  164.  Baker  v.  Higgins^  21  N.  T. 
397.     "Williams  v.  Sherman^  48  Barb.  402.) 

The  evidence  of  the  plaintiff's  agent  shows  that  it  was 
the  understanding  of  the  parties  to  the  contract  that  the 
manure  should  be  removed  from  time  to  time  as  it  ac- 
cumulated. He  went  to  the  defendant's  house  and  left 
word  with  his  wife  that  he  (the  agent)  desired  him  to  go 
to  the  plaintiffs  and  remove  the  manure;  and  the 
agent,  in  one  conversation  with  the  defendant,  desired  it 
to  be  removed  from  under  the  bam. 

The  refusal  of  the  agent  to  allow  the  defendant  to 
carry  off  the  manure  unless  he  paid  for  the  seven  loads 
previously  taken,  was  a  breach  of  the  contract,  and  pre- 
vented a  recovery  for  any  part  of  the  manure. 

The  former  action  brought  by  the  plaintiff  before  the 
justice,  to  recover  for  the  wrongful  conversion  of  a  part 
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of  the  manure,  was  not  a  bar  to  an  action  for  the  price, 
if  such  action  conld  otherwise  be  maintained. 

The  defendant  was  entitled  to  the  mannre  by  virtue 
of  his  contract,  and  could  not  be  converted  into  a  wrong- 
doer for  taking  it.  The  plaintiff  was  properly  defeated 
in  that  action  ;  but  that  judgment  is  no  bar  to  the  main- 
tenance of  this  action. 

This  action  was  commenced  after  the  year  expired  in 
which  the  defendant  was  entitled  to  the  manure  made 
on  the  plaintifiTs  premises.  The  question  now  is,  can 
the  plaintiff,  on  the  proofs  before  the  justice,  recover 
for  the  whole  or  any  part  of  the  manure  ? 

The  defendant,  by  his  agreement,  was  entitled  to  go 
to  the  plaintiff's  premises  and  take  away  the  manure. 
The  plaintiff  had  nothing  to  do  toward  making  a  deliv- 
ery. If  nothing  was  done  to  prevent  the  defendant 
from  removing  it,  it  was  the. defendant's  fault  that  it 
was  not  taken,  and  he  would  be  liable  for  the  whole  price 
agreed  to  be  paid. 

But  the  plaintiff  or  her  agent  prevented  the  defendant 
from  removing  it.  She  cannot  recover  for  all,  or  any 
part  of  the  manure.  The  plaintiffs  agent  swears,  that 
he  not  only  forbade  the  defendant  to  take  any  more 
manure,  but  drove  him  away,  when  he  attempted  to 
take  it  forcibly. 

The  effect  of  this  violation  of  the  contract  is  attempted 
to  be  avoided  by  the  agent,  who  says  that  about  the 
time  the  year  was  up  he  spoke  to  the  defendant  about 
the  manure,  and  the  defendant  told  him  the  manure  was 
his,  and  he  (the  agent)  had  better  not  touch  it.  Nothing 
was  said  about  paying. 

This  evidence  does  not  prove  that  the  prohibition 
against  taking  the  manure  until  the  seven  loads  were 
paid  for  was  removed,  or  that  he  could  take  another 
load  of  it.  Until  this  was  done  the  defendant  had  the 
right  to  consider  the  contract  as  broken  on  the  part  of 
the  plaintiff,  and  that  he  could  take  no  more  manure. 
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This  agent,  after  selling  the  manure  on  the  plaintiff'  a 
premises  at  the  time  the  contract  was  made,  refused  to 
allow  defendant  to  take  what  was  under  or  behind  the 
barn.  The  defendant,  by  the  contract,  was  entitled  to 
the  whole.  Instead  of  the  plaintiff's  allowing  the  de- 
fendant to  get  it,  her  tenant  sold  what  was  under  the 
barn  to  one  Alvord ;  so  that  in  no  contingency  can  the 
defendant  get  the  whole  of  the  manure  he  bought.  If 
I  understand  the  evidence,  such  would  seem  to  be  its 
substance,  and  under  it  the  plaintiff  could  not  recover. 

The  judgment  of  the  county  court,  and  that  of  the 
justice,  must  be  reversed. 

Judgment  reversed. 

[Fourth  Department,  General  Term,  at  Rochester,  April  1, 1878.  MvUin, 
Taleott  and  S,  D,  Smiih,  Justices.] 


The  Howe  Machine  Company  t>.  William  L.  Giffoed. 

A  defendant  in  an  action  is  entitled  to  have  another  person  sahstitated  in  his 
place,  as  defendant,  only  in  a  case  wherein  he  could  maintain  an  action  of  in- 
terpleader, in  equity. 

The  plaintiff,  claiming  to  own  a  proinissory  note  made  by  the  defendant  to  the 
order  of  B.,  brought  an  action  thereon.  The  assignee  in  bankruptcy  of  B., 
also  claiming  to  own  the  note,'demanded  payment  thereof  to  himself,  by  the 
defendant.  In  such  action,  the  defendant  served  an  xmyerified  answer,  which 
was  returned.  A  motion  to  compel  the  plaintiff  to  receive  such  answer  was 
denied,  and  five  days  given  the  defendant  to  put  in  a  verified  one.  The 
defendant,  without  putting  in  a  further  answer,  moved  that  the  assignee  be 
substituted  as  defendant  in  his  place,  under  g  122  of  the  Code.  Hdd  that  the 
defendant  not  having  served  any  other  answer  than  the  unverified  one,  which 
was  returned,  he  was  entitled,  under  §  122,  to  move  for  a  substitution. 

Heldy  also,  that  the  defendant  could  interplead  the  plaintiff  and  the  assignee  in 
bankruptey  of  the  payee  of  the  note,  and  was  entitled  to  an  order  for  substi- 
tution. 

APPEAL,  by  the  plaintiff,  from  an  order  made  at 
a  Special  Terra  directing  an  assignee  in  bankruptcy 
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to  be  sabstdtuted  in  the  defendant's  place,  as  defendant 
in  this  action. 


By  the  Courts  Mullik,  P.  J.  The  defendant  is  the 
maker  of  a  promissory  note  for  $100  payable  to  the  or- 
der of  E.  B.  Barber  within  nine  months  from  its  date, 
and  on  which  the  plaintiff  brought  an  action  against  the 
defendant,  claiming  to  own  the  same. 

At  some  time  after  the  making  of  said  note  Barber 
was  declared  a  bankrupt,  and  John  W.  Stebbins  was 
appointed  assignee.  The  assignee  claimed  to  own  the 
said  note,  and  demanded  payment  to  himself  by  the  de- 
fendant. Thereupon  the  defendant  moved  at  a  Special 
Term  that  said  assignee  be  substituted  in  his  (defendant' s) 
place  as  defendant  in  said  action,  under  §  122  of  the 
Code.  An  order  of  substitution  was  made,  and  from  it 
the  plaintiff  appeals. 

The  defendant,  in  his  affidavit  for  the  motion,  set 
forth  the  aforesaid  facts,  and  also  that  the  assignee  in 
bankruptcy  had  forbidden  him  (defendant)  to  pay  the 
amount  due  on  said  note,  to  the  plaintiff  ;  that  the  said 
claim  of  the  assignee  was  made  without  collusion  with 
the  defendant ;  that  he  (defendant)  was  ready  and  will- 
ing to  pay  the  amount  due  on  said  note  to  such  person 
as  the  court  should  direct,  or  to  bring  the  same  into 
court,  upon  being  discharged  from  liability  to  the  other 
claimant ;  and  that  he  was  ignorant  of  the  rights  of  the 
parties  claiming  said  note. 

It  was  shown,  on  the  part  of  the  plaintiff,  that  the  de- 
fendant had  put  in  an  answer  containing  a  general  de- 
nial, which  had  been  returned  because  it  was  not  verified. 
Defendant's  counsel  then  moved  to  compel  the  plaintiff 
to  receive  said  answer,  which  motion  was  denied,  but 
the  defendant  was  allowed  five  days  to  put  in  a  verified 
answer ;  and  that  when  this  order  was  made  the  time 
for  answering  had  expired. 

It  was  also  shown  tliat  th«»  assignee  in  bankruptcy 
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had  brought  an  action  of  trover  against  the  plaintiff, 
claiming  damages  for  the  conversion  of  said  note. 

The  plaintiff' s  attorney  in  that  action  is  the  same  i)er- 
son  who  appears  for  the  defendant  in  this  action.  An 
attachmetat  was  obtained  in  the  action  of  trover  and 
levied  on  property,  which  was  discharged  on  giving  a 
bond  as  provided  in  §  24  of  the  Code. 

Substitution  under  §  122  of  the  Code  is  a  substitute 
for  the  bill  of  interpleader  in  equity,  and  substitution 
can  only  be  granted  in  the  cases  in  which  a  biU  of  inter- 
pleader might  be  filed.  (  Wait^s  Practice,  166, 167,  arid 
cases  cited.) 

To  entitle  a  plaintiff  to  maintain  an  action  of  inter- 
pleader, 'several  things  must  concur. 

Ist.  He  must  have  no  interest  in  the  thing  claimed. 

2d.    He  must  have  no  adequate  remedy  at  law. 

3d.  He  must  be  ignorant  of  the  rights  of  the  claim- 
ants.   ( WaiVs  Pr.  167  to  172,  and  cases  cited.) 

The  defendant,  in  his  affidavit,  declares  his  readiness 
and  willingness  to  pay  to  the  claimant  designated  by 
the  court,  or  into  court  upon  substitution  of  a  defen- 
dant in  his  place  being  made.  He  alleges  his  ignorance 
of  the  rights  of  the  claimants ;  and  it  is  quite  obvious 
that  the  law  affords  him  no  other  mode  in  which  he  can 
protect  himself  against  the  risk  of  having  to  pay  the 
debt  to  both  claianants. 

These  facts  appearing  in  a  bill  of  interpleader  would 
entitle  the  plaintiff  to  relief,  unless  it  be  true  as  stated 
in  2  Barh,  Ch.  Pr,  118,  119,  that  a  person  who  has  ac- 
cepted a  bill  for  a  drawer  who  afterwards  becomes  a 
bankrupt  cannot  compel  the  bona  fide  holder  without 
notice  and  the  assignees  of  the  bankrupt  to  interplead. 
In  support  of  this  proposition  Welf.  Eq.  PI,  162  is 
cited.  I  have  not  been  able  to  refer  to  the  authority 
cited,  and  do  not  know  whether  it  is  supported  by  any 
adjudication.  If  the  meaning  of  the  author  is  that  the 
acceptor  of  a  bill  cannot  interplead  the  assignee  of  tlie 
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bankrupt  drawee  and  the  holder  of  the  bill,  it  is  not  the 
law.  Bat  if  it  means  that  the  acceptor  cannot  inter- 
plead those  parties  when  he  knows  the  holder  to  be 
such  in  good  faith,  it  is  in  accordance  with  the  well 
settled  principles  of  courts  of  equity  relating  to  inter- 
pleader. That  such  is  the  understanding  of  the  author- 
ity by  Mr.  Barbour,  is  apparent  from  the  connection  in 
which  the  language  above  quoted  is  used.  He  begins 
the  paragraph  thus :  ^^  To  maintain  a  bill  of  interpleader 
it  is  necessary  the  complainant  should  be  uncertain,  as 
to  whom  the  right  belongs,"  and  illustrates  by  the  case 
of  a  bill  by  an  acceptor  to  interplead  holder,  &c.,  and 
assignee  of  insolvent  drawers. 

If  the  plaintiff,  in  the  case  supposed,  did  not  know 
the  holder  to  be  such  in  good  faith,  the  supposed  case 
would  in  no  way  illustrate  the  principle  stated  by  the 
author.  If,  however,  the  plaintiff  showed  by  his  bill, 
or  if  it  appeared  by  the  evidence  that  he  knew  when  he 
filed  the  bill  the  holder  to  be  such  bona  flde^  he  could 
not  maintain  it,  as  a  party  cannot  interplead  when  he 
knows  which  of  the  parties  is  legally  entitled  to  the 
property  in  dispute.  A  defendant  in  an  action  is  en- 
titled to  have  a  party  substituted  in  his  place,  only  in  a 
case  in  which  he  could  maintain  an  action  of  inter- 
pleader  in  equity. 

If  I  am  right  in  supposing  that  the  <def endant  in  this 
case  could  interplead  the  plaintiff  and  the  assignee  in 
bankruptcy  of  the  payee  of  the  note,  he  was  entitled  to 
the  order  of  substitution  that  was  granted. 

The  plaintiff's  counsel  shows  by  his  affidavit  that  the 
time  for  answering  had  expired,  when  the  order  extend- 
ing the  time  to  answer  was  made  by  the  Special  Term  ; 
and  it  does  not  appear  that  any  other  answer  than  the 
unverified  one  had  been  served  before  the  motion  was 
made,  so  that  the  defendant,  not  having  answered,  was 
entitled  by  §  122  to  move  for  the  substitution. 
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The  anverified  answer  being  returned  was  not  an  an- 
swer in  the  action,  for  any  purpose. 
The  order  must  be  affirmed  with  $10  costs. 

[Fourth  Dkpartmknt,  Gsnebal  Txrm,  at  Rochester,  April  1,  1878.    MuUin, 
TokoU  And  S.  D.  SmUh,  Justices.] 


•  •• 


Sarah  M.  Durston  vs.  Alfred  H.  Butterfield. 

Where  an  agent  contracts  for  a  known  and  reeponsible  employer,  he  incors  no 
personal  responsibility,  to  third  parties;  nnless  he  makes  himself  liable  by  a 
special  agreement,  or  there  are  special  circnmstances. 

B.,  acting  as  the  agent  of  A.  A  Co.,  ordered  of  11  eight  barrels  of  petroleum 
dl,  saying  that  A.  ft  Co.  wanted  the  oU  to  sell,  and  directing  M.  to  send  it 
to  them,  and  they  would  pay  for  it.  A  written  bill  of  sale  was  made  out,  at 
the  time,  to  A.  ft  Co.  as  purchasers,  and  sent  with  the  oil,  to  the  latter,  who 
were  responsible  persons.  Sdd  that  in  the  absence  of  any  special  agreement, 
or  special  circumstances,  by  which  M.  was  authorized  to  hold  B.  liable, 
the  latter  was  not  responsible  for  the  price  of  the  goods. 

APPEAL,  by  the  defendant,  from  the  judgment  of 
the  cbnnty  coart  of  Onondaga  county,  affirming  a 
judgment  of  a  justice  of  the  peace. 

Edwin  8.  Butterfield^  for  the  appellant. 

JSugeTj  Wallace  &  Jenney^  for  the  respondent 

By  the  Courts  Talcott,  J.  This  was  an  action  to  re- 
cover the  price  of  eight  barrels  of  petroleum  oil  alleged 
to  have  been  sold  and  delivered  to  the  defendant  by  one 
D.  B.  Mills,  who  kept  a  store  in  Syracuse,  at  the  time 
of  the  sale.  The  plaintiff  claims  as  assignee  of  the 
claim.  There  was  a  question  on  the  trial  as  to  the  iden- 
tity of  the  person  who  made  the  purchase.  The  clerk 
and  book-keeper  of  Mills,  who  made  the  sale,  and  the 
plaintiff's  husband,  who  was  present  at  the  sale,  both 
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pointed  out  and  identified  a  brother  of  the  defendant  as 
the  person  who  acted  in  making  the  purchase,  but  there 
was  perhaps  some  evidence,  sufficient  to  go  to  the  jury, 
on  the  question  of  identity.  The  only  question  which 
it  will  be  necessary  to  consider  is,  whether,  by  whichever 
of  the  brothers  the  oil  was  ordered,  it  was  not  ordered 
for  the  account  and  on  the  credit  of  J.  S.  Atwell  &  Co., 
who  appear  to  have  been  merchants  at  Chittenango. 
Charles  0.  Butterfield,  who  testified  that  he  was  the  per- 
son who  ordered  and  made  the  bargain  for  the  oil,  also 
testifies  that  he  went  to  Mills'  store  and  ordered  the  oU. 
for  Atwell  &  Co.  That  he  told  Mills  that  Atwell  &  Co. 
wanted  the  oil  to  sell,  and  to  send  it  to  them,  and  they 
would  pay  for  it.  This  statement  is  not  contradicted  by 
the  clerk  and  book-keeper  of  Mills,  who  officiated  in 
making  the  sa]^,  but  on  the  contrary  his  statement  is  to 
a  great  extent  corroborative  of  that  of  Charles  O.  But- 
terfield. Nor  is  there  anywhere  in  the  evidence  any 
contradiction  of  this  on  the  part  of  the  plaintiff.  On 
the  other  hand,  as  appears  by  the  testimony  of  the  clerk 
and  book-keeper,  a  written  bill  of  sale  of  the  goods  to 
Atwell  &  Co.  as  vendees,  was  made  out  by  him  at  the 
time,  and  the  oil  was  forwarded  to  Atwell  &  Co.  and  the 
bill  of  purchase  sent  to  them.  They  received  the  oil, 
but  returned  seven  barrels  of  it,  apparently  for  the  rea- 
son that  these  seven  barrels  were  not  merchantable. 
The  oil  in  them  was  shown  by  the  inspection  and  analy- 
sis of  a  competent  person  to  be  of  a  highly  explosive 
and  dangerous  character. 

The  testimony  seems  to  be  very  clear,  and  in  the  absence 
of  all  contradiction  conclusive,  to  the  effect  that  the  oil 
was  ordered  by  Butterfield  not  on  his  own  account,  but 
for  J.  S.  Atwell  &  Co.,  who  were  disclosed  as  the  prin- 
cipals and  vendees  at  the  time.  It  is  not  pretended  but 
that  Butterfield  was  authorized  by  Atwell  &  Co.,  nor 
but  that  they  are  responsible  parties.  The  law  is  well 
settle^d  that  whcrr  nn  ag^nt  contracts  for  a  known  and 
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responsible  employer,  he  incurs  no  personal  responsi- 
bility to  third  parties.  {See  SmitKs  Merc:LaWy  3^  ed.^ 
209.)  Lord  Bacon  says  in  Owen  v.  Oooch^  (2  Esp.  568,) 
'*  whenever  an  order  is  given  by  one  person  for  another, 
and  he  informs  the  tradesman  who  the  person  is  for 
whose  use  the  goods  are  ordered,  he  thereby  declares 
himself  to  be  merely  an  agent,  and  there  is  no  founda- 
tion for  holding  him  liable." 

This  rule  was  approved  in  RaiJihon  r.  Bvdlong^  (15 
John.  1, )  and  in  several  later  cases.  That  the  person  who 
acts  as  the  agent  for  another  in  purchasing  goods  may 
make  himself  personally  liable,  is  not  doubted ;  but  this 
arises  only  by  virtue  of  some  special  agreement  or  special 
circumstances,  and  does  not  grow  out  of  the  mere  fact 
that  one  orders  goods  for  the  use  of  another,  who  is  made 
known  to  the  seller  at  the  time,  and  where  the  seller  is 
informed  that  the  party  for  whose  use  the  goods  are  or- 
dered is  the  party  to  pay  for  them.  No  special  agreement 
or  special  circumstances  by  which  the  seller  was  author- 
ized to  hold  Butterfield  liable  are  shown  in  this  case. 

On  the  contrary,  all  the  proof  tends  to  show  that  all 
parties  understood  that  Butterfield  in  ordering  the  goods 
was  acting  merely  in  behalf  of  Atwell  &  Co.,  and  that 
they  were  the  parties  to'pay  for  the  same.  This  principle 
of  law  seems  to  have  been  overlooked  by  the  court  be- 
low, as  well  as  in  the  justice's  court,  and  for  this  reason 
both  judgments  must  be  reversed. 

Judgment  of  county  court  and  that  of  the  justice  re- 
versed. 

[Fourth  Departhent,  General  Term,  at  Rochester,  April  1,  1878.    Mullin, 
TalcoU  and  JSl  2).  Smith,  Justices.] 
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Thompson  and  others  vs.  Dickhart. 

A  lease  of  a  farm  contained  a  covenant,  on  the  part  of  the  lessee,  not  to  sow 
any  mustard  seed  or  white  daisies  on  the  &nn,  daring  the  term.  In  an  ac- 
tion against  the  guarantor ,  for  a  breach  of  this  covenant,  a  witness  being 
asked  "  How  much  was  the  damage  to  that  farm,  in  consequence  of  the  daisies 
npon  itr  expressed  the  opinion  that  the  daisies  damaged  the  fium  to  the 
amotmt  of  fifty  dollars.    MM  that  the  qnestlon  was  clearly  incompetent 

APPEAL,  by  the  defendant,  from  a  judgment  en- 
tered npon  the  report  of  a  referee. 

Levi  H.  BrcmUy  for  the  appellant 

F.  W.  Hvhhard^  for  the  respondent 

By  the  Courts  Taloott,  J.  The  defendant  was  sued 
as  the  guarantor  for  the  performance  by  one  Orth  of  the 
covenants  in  a  lease  whereby  the  plaintifls  leased  a  farm 
to  said  Orth.  The  lease  contained  a  covenant  on  the 
part  of  Orth  not  to  sow  any  mustard  seed  or  white  dai- 
sies on  the  farm,  during  the  lease. 

The  referee  has  found  a  breach  of  this  covenant,  and 
that  the  plaintiffs  sustained  damages  thereby  to  the 
amount  of  fifty  dollars.  It  is  difficult  to  see  upon  what 
evidence  the  referee  found  that  Orth  had  broken  the 
covenant  in  question,  since  it  would  seem,  from  the  tes-  * 
timony,  that  the  appearance  of  mustard  and  daisies  in 
the  locality  where  they  appeared  could  scarcely  afford 
satisfactory  evidence  that  they  "had  been  sown  there  by 
the  hand  of  man.  However  this  may  be,  the  evidence 
which  the  referee  admitted,  and  apparently  acted  upon, 
on  the.  question  of  the  amount  of  damages,  was  clearly 
incompetent 

A  witness  was  asked  ''How  much  was  the  damage  to 
that  farm,  in  consequence  of  the  daisies  upon  it  ?"  This 
question  was  objected  to  by  the  defendant,  as  incompe- 
tent.    The  referee  reserved  his  decision  upon  it  until  liia 
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final  decision,  and  the  witness  expressed  the  opinion 
that  the  daisies  damaged  the  farm  to  the  amount  of  fifty 
dollars.  The  referee  finally  admitted  the  testimony, 
and  the  defendant  excepted. 

The  question  was  clearly  incompetent,  as  is  shown  by 
reported  decisions.  {Morehouse  v.  Mathews^  2  N.  T. 
614.  Chreen  v.  PlanJCy  48  id.  669.  Van  Deusen  v. 
Toung^  29  id.  9.  Teerpennmg  v.  Com  Exchange  In^. 
Co.,  43  id.  279.) 

For  this  error  the  judgment  must  be  reversed. 

Judgment  reversed,  and  new  trial  ordered ;  costs  to 
abide  the  event ;  and  a  new  referee  to  be  appointed. 

[FouxTH  Dkpartxxnt,  Qknsbal  Term,  at  Rochester,  April  1, 1878.    MuUin, 
TaleoU  and  S,  D.  SmUh,  Joatioes.] 


Raymond  vs.  Baker  and  others. 

In  an  action  brought  by  the  pUuntiiF  as  assignee  of  W.,  of  a  claim,  the  defen- 
dants pleaded  a  set-off  against  W.,  and  the  plaintiff  replied  by  a  genenii 
denial  On  the  trial  the  defendants  established  the  set-off,  and  the  plaintiff 
proved  W.*s  discharge  in  bankmptcy.  When  the  discharge  was  offered,  no 
objection  was  made  by  the  defendant^^iat  it  was  not  set  up  in  the  reply.  The 
referee  having  reported  in  favor  of  the  plaintiff:  Hdd  that  it  was  too  late,  on 
appeal  from  the  judgment,  to  object  that  the  discharge  was  not  set  up  in  the 
pleadings.  That  if  it  had  been  intended  to  rely  upon  that  objection,  atten- 
tion shonld  have  been  called  to  it  at  the  time,  in  order  that  the  referee  might 
have  allowed  an  amendment. 

APPEAL  from  a  judgment  for  the  plaintiff  entered 
on  the  report  of  a  referee. 

K.  J.  Holmes,  for  the  appellant. 

D.  C.  Hyde,  for  the  respondent. 

By  the  Court,  Talcott,  J.    This  action  was  to  recover 
damages  by  reason  of  the  breach  of  certain  contracts 
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for  the  sale  and  delivery  of  potatoes  by  the  defendants 
to  one  David  Wing.  The  plaintiff  is  the  assignee  of 
Wing,  of  the  claim,  to  recover  which  the  suit  is  brought. 
David  Wing  was  discharged  in  bankruptcy  in  July, 
1868,  from  all  debts  provable  against  him  or  his  estate 
which  existed  on  the  29th  day  of  February,  1868.  The 
dealings  and  contracts  which  are  the  subject  of  this  ac- 
tion were  had  after  that  ^ate,  and  the  referee  has  re- 
ported as  due  from  the  defendants  to  the  plaintiff,  upon 
the  causes  of  action  stated  in  the  complaint,  the  sum  of 
$314.04. 

The  defendants  in  their  answer,  by  way  of  set-off 
against  the  claim  of  the  plaintiff,  had  set  up  a  promis- 
sory note  made  by  David  Wing  in  April,  1865,  payable 
ten  days  after  date,  and  of  which  the  defendants  had 
been  the  owners  before  the  assignment  of  the  cause  of 
action  by  David  Wing  to  Jhe  plaintiff,  and  alleged  the 
same  to  be  unpaid.  The  plaintiff  replied  a  general  de- 
nial. On  the  trial  the  defendants  established  the  note, 
and  that  they  became  the  owners  of  it  before  the  assign- 
ment of  the  cause  of  action  to  the  plaintiff.  After  this 
the  plaintiff  introduced  and  proved  David  Wing's  dis- 
charge in  bankruptcy.  And  the  point  made  on  the  ap- 
peal is  that  the  discharge  n^t  having  been  set  up  in  the 
reply,  could  not  be  proved. 

When  the  discharge  was  offered  in  evidence,  the  de- 
fendant's counsel  objected  to  its  introduction,  and  stated 
the  grounds  of  his  objection  as  follows :  "1st.  It  is  in- 
competent. 2d.  He  is  estopped  by  promise  to  pay,  and 
generally  incompetent."  These  were  the  only  objections 
made,  and  neither  was  available ;  as  evidence  the  dis- 
charge was  competent,  as  to  the  subsequent  promise, 
the  referee  found  against  it  as  a  matter  of  fact.  It  is  too 
late  now  to  object  that  the  discharge  was  not  set  up  in 
the  pleadings.  If  it  had  been  intended  to  rely  upon 
that  objection,  attention  should  have  been  called  to  it  at 
the  time,  in  order  that  the  referee  might  have  allowed 
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an  amendment  upon  Bnch.  terms  as  were  just  It  is 
therefore  unnecessary  to  consider  whether  the  note  could 
have  been  a  set-off  in  this  action ;  or  whether  it  was  ne- 
cessary to  reply  the  discharge  in  bankruptcy. 

The  judgment  is  affirmed. 

[Fourth   Dbpartmbnt,  Gbnekal  Tkrm,  Rochoeter,  April  1,  1878.    MuUin, 
Taleott  and  E,  2).  Smith,  Justices.] 


Lord  vs.  Wilkinson  and  others. 

When  the  place  of  trial  is  in  a  connty  in  the  Third  Judicial  Department,  and 
on  the  trial  exceptions  are  ordered  to  he  heard  at  a  General  Term,  in  the 
first  instance,  a  General  Term  held  in  the  Fourth  Department  has  no  author- 
ity to  hear  and  determine  the  case,  unless  it  shall  have  been  ordered  there 
by  the  General  Term  of  the  Third  Department,  under  section  10  of  the  Laws 
of  1870,  ch.  408. 

In  such  a  case  a  motion  for  a  new  trial  cannot  be  made  at  a  General  Term  in 
the  Fourth  Department  on  the  ground  that  such  General  Term  is  held  in  a 
county  adjoining  the  place  of  trial. 


M 


OTION  for  a  new  trial,  on  exceptions,  ordered  to 
be  heard  at  the  General  Term. 


By  the  Courts  Taloott,  J.  This  is  a  motion  for  a 
new  trial,  on  exceptions  sent  to  the  General  Term,  in 
the  first  instance.  The  place  of  trial  in  the  action  is  the 
county  of  Cortland,  and  at  a  circuit  held  there  the  ex- 
ceptions presented  to  us  were  taken. 

The  county  of  Cortland  is  in  the  Third  Department. 
If  the  counsel  in  this  case  have  supposed  themselves 
authorized  to  make  the  motion  for  a  new  trial  at  a  Gen- 
eral Term  of  the  Fourth  Department  because  that  term 
was  held  in  a  county  adjoining  the  county  of  Cortland, 
under  section  401  of  the  Code,  they  must  have  over- 
looked the  provisions  of  section  10  of  the  act  of  1870 
establishing  the  Judicial  Departments. 
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That  section  provides  that  all  matters  proi)er  to  be 
brought  before  a  (General  Term  shall  be  heard  and  de- 
termined in  the  Department  in  which  the  matter  brought 
up  arose,  unless  two  of  the  General  Term  justices  in 
such  Department  shall  be  incapable  of  sitting  on  the 
appeal  or  acting  in  the  matter,  ^'  in  which  case  the  ap- 
peal or  other  matter  shall  be  ordered  to  be  heard  in 
some  other  Department,  and  in  that  case  such  appeal 
or  other  matter  shall  be  heard  in  the  Department  to 
which  the  same  shall  have  been  ordered  as  aforesaid." 
{Laws  of  1870,  ch.  408.)  It  is  manifest,  therefore,  that 
the  General  Term  of  this  Department  has  no  authority 
to  hear  and  determine  the  case  unless  it  shall  have  been 
ordered  here  by  the  General  Term  of  the  Third  Depart- 
ment. No  such  order  is  contained,  or  referred  to,  in 
the  case ;  nor  do  the  points  on  either  side  contain  any 
intimation  that  any  such  order  has  been  made. 

We  must  therefore  decline  to  hear  the  case. 

Ordered  accordingly. 

[FocsTH  Departuxnt,  GnnEBAL  TxBM,  at  Rochester,  April  1,  1878.    Mvl' 
Un,  TalooU  and  S,  D.  amiih,  Justices.] 


-•••- 


Fellows  and  others  vs.  Barton. 

Where  the  question  presented  turns  upon  the  credibility  of  the  conflicting 
accounts  and  statements  of  the  parties  and  their  witnesses  on  a  particular 
subject,  it  is  erroneous  to  nonsuit  the  plaintiff  upon  the  point  on  whidi  the 
evidence  conflicts,  instead  of  submitting  the  question  to  the  jury. 

■ 

APPEAL  from  a  judgment  of  nonsuit  entered  at  the 
Onondaga  circuit. 

Mr.  Kennedyj  for  the  appellant 

J.  D.  Oarfieldy  for  the  respondent. 
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Bi/  the  Courts  Talcott,  J.  This  action  was  brought 
to  recover  damages  upon  the  allegation  that  the  defen- 
dant unlawfully  entered  a  billiard  room  belonging  to  the 
plaintiffs  and  took  and  converted  their  personal  prop- 
erty therein  to  his  own  use.  The  question  litigated  on 
the  trial  was  whether  the  lease  of  the  billiard  room  and 
the  personal  property  therein  belonged  to  the  plaintiffs 
upon  an  absolute  purchase  thereof  by  them  from  the 
defendant,  or  whether  the  plaintiffs  entered  under  a 
conditional  arrangement,  either  as  partners  with  the  de- 
fendant in  the  carrying  on  of  the  billiard  room,  or  as 
conditional  purchasers.  The  plaintiffs,  upon  their  tes- 
timony, if  it  was  correct,  made  out  a  clear  case  of  an 
absolute  sale  of  the  property  to  them  for  their  own  use 
and  benefit.  The  evidence  on  the  part  of  the  defendant 
tended  strongly  to  show  that  the  nature  of  the  arrange- 
ment between  the  plaintiffs  and  defendant  was  different, 
and  that  either  at  the  commencement  of  the  business  or 
under  a  subsequent  arrangement  the  defendant  was  the 
owner  of  the  property  and  the  business  carried  on  for 
his  benefit.  All  this  the  plaintiffs  explicitly  denied.  The 
question  presented  substantially  turned  upon  the  credi- 
bility of  the  conflicting  accounts  and  statements  of  the 
parties  and  their  witnesses  on  this  subject. 

The  court  nonsuited  the  plaintiffs,  upon  the  ground 
that  they  had  not  acquired  a  legal  title  to  the  property. 
This  was  the  very  point  on  which  the  evidence  conflicted. 
The  plaintiffs  asked  to  have  the  question  submitted  to 
the  jury.  The  court  refused.  It  seems  to  us  quite  clear 
that  the  point  on  which  the  plaintiffs  were  nonsuited 
was  for  the  jury,  and  the  nonsuit  erroneous. 

Judgment  reversed  and  new  trial  ordered,  costs  to 
abide  the  event. 

[FotTBTH  Dkfaktvbnt,  Gsnseal  Tkrx,  at  Bocheeter,  April  1,   1878.    Mvl- 
Un,  TalcoUBudK  D,  Smith,  Justices.] 
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Curtis  vs.  Perkins. 

In  an  action  for  slander,  in  charging  the  plaintiff  with  having  awom  CilBely,  In 
an  action  pending  in  a  justice's  court,  upon  an  account,  in  testifying  that  the 
account  had  not  been  paid  to  him,  the  referee  found  the  truth  of  the  allega- 
tions in  the  complaint.  Jldd  that  after  this  finding,  the  defendant  could  not 
claim  that  the  charge  of  perjury,  made  by  him,  was  fully  justified  by  the 
evidence,  which  showed  that  a  part  of  the  account  had  been  paid;  especially 
as  there  was  no  issue  of  justificatfon  presented  by  the  pleadings. 

APPEAL  from  a  judgment  entered  on  the  report  of 
a  referee. 

D.  W.  CaTaeroTiy  for  the  appellant. 

H.  C.  Miner y  for  the  respondent. 

By  the  C(yiiTty  Taloott,  J.  This  is  an  action  of  slan- 
der for  charging  the  plaintiff  with  having  sworn  falsely 
in  an  action  pending  in  a  justice's  court. 

The  referee  has  found  the  truth  of  the  material  allega- 
tions in  the  complaint,  and  assessed  the  damages  of  the 
plaintiff  at  $76. 

The  action  in  the  justice's  court  was  on  an  account  for 
meat  sold,  amounting  to  $2.76. 

The  plaintiff  in  that  action  was  Asa  P.  Walley.  He 
had  authorized  the  defendant  to  pay  the  account  to  Cur- 
tis, the  present  plaintiff,  and  the  defendant  had  let  Cur- 
tis have  on  that  account  one  bushel  of  potatoes,  worth 
fifty  cents.  The  defendant  now  claims  that  the  charge 
of  perjury  was  fully  justified  by  the  evidence.  The  per- 
jury claimed  by  him  to  have  been  established  is,  that 
the  plaintiff  here  testified,  in  the  action  on  the  account, 
that  the  meat  bill  had  never  beien  paid  to  him.  This  was 
true,  upon  the  finding  of  the  referee,  on  the  evidence. 
Besides,  there  was  no  issue  of  justification  presented  by 
the  pleadings.  The  declarations  of  the  defendant  were 
not  privileged.'  They  were  not  made  as  a  witness,  on 
the  trial,  but  after  the  trial  was  over,  in  the  presence  of 
other  parties  than  the  plaintiff. 

If  the  complaint  was  not  suflSciently  speoiflo  'm  regard 
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to  time  and  place,  the  defendant  shotild  have  moved  to 
have  it  made  more  so. 

We  see  no  error  in  the  findings  of  the  referee  to  the 
prejudice  of  the  defendant,  and  the  judgment  should  be 
affirmed. 

Judgment  affirmed. 

[Fourth  Dkpartmkxt,  Gcnx&al  Tkrm,  at  Rochester,  April  1,  1878.  Mvl- 
Un,  ^Taleott  and  K  2>.  BmUh,  Justices.] 


Jane  E.  Jones  vs.  Benjamin  T.  Babbitt. 

On  a  motion  to  yacate  a  judgment  for  tiie  specific  performance  of  a  contract  of 
purchase  by  the  defendant,  it  appeared,  by  the  affidavits,  that  the  plaintiff 
concealed  from  the  defendant  that  she  had  parted  with  the  title  of  a  portion 
of  her  property  before  the  contract  was  made,  and  of  other  portions  after- 
wards ;  and  her  conduct  indicated  bad  faith,  and  she  had  volontarily  disabled 
herself  from  performing  the  contract;  and  the  plaintiffs  affidavits,  alone, 
went  very  fiur  to  prove  an  actual  rescission  of  the  contract  on  her  part  ffdd 
that  these  fetcts  clearly  entitled  the  defendant  to  relief;  and  that,  had  they 
been  proved  on  the  thai,  the  court  would  not  have  been  justified  in  decreeing 
a  specific  performance. 

APPEAL  from  an  order  made  at  a  Sj^ojal  Term,  de- 
nying a  motion  made  by  the  defendant  to  vacate 
the  judgment,  and  for  a  new  trial,  in  an  action  for  the 
8i)ecific  performance  of  a  contract. 

John  M.  ScribneTj  Jr.^  for  the  plaintiJff. 

D.  P.  Barnardy  for  the  defendant. 

By  the  Courtj  Gilbert,  J.  The  motion  to  vacate  the 
judgment  and  for  a  new.  trial,  made  on  behalf  of  the 
defendant,  should  have  been  granted.  The  facts  shown 
by  the  affidavits  clearly  entitle  him  to  that  relief.  If 
these  facts  had  been  proved  on  the  trial,  the  court 
would  not  have  been  justified  in  decreeing  a  specific  per- 
formance.   The  plaintiff  concealed  from  the  defendant 
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that  she  had  parted  with  the  title  of  a  portion  of  her 
property  before  the  contract  was  made,  and  with  other 
portions  afterwards.  Her  conduct  indicates  bad  faith, 
and  she  had  voluntarily  disabled  herself  from  perform- 
ing the  contract.  Moreover  the  affidavits  on  the  part  of 
the  plaintiff,  alone,  go  very  far  to  prove  an  actual  re- 
scission of  the  contract  on  her  part. 

The  order  denying  the  motion  must  be  reversed,  and 
an  order  must  be  entered  vacating  the  judgment  and 
granting  leave  to  the  defendant  to  put  in  a  supple- 
mental answer,  and  directing  a  new  trial  without  costs. 
And  the  appeal  from  the  judgment  is  dismissed  without 
costs  to  either  party. 

[SscoKD  DsPARTMEirr,  Gkniral  Tkem,  at  Brooldyn,  April  S,   1873.     Bar- 
nard,  OHheri  and  T<^ppetif  Justioea.] 
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McHuGU  V8.  Tu£  Boston,  Harlem  and  Erie  Eailroad 
Company,  William  T.  Haht  and  others. 

An  interiocatory  injunction  will  not  be  granted,  nnless  it  cleariy  appears  that 
•iich  a  remedy  ja  neoesaary  to  protect  the  rights  of  the  party  applying  there- 
for, pending  tlie  litigation. 

The  plaintiff,  one  of  several  bondholders,  secured  by  a  mortgage  upon  the  fran- 
chises and  other  property  of  the  Boston,  H.  and  E.  R.  R.  Co.,  sought  to 
enjoin  a  part  of  the  defendants  from  conveying  to  the  New  England  R  R  Co., 
another  defendant,  so  much  of  the  property  formerly  belonging  to  the  Bos- 
ton, H.  and  £.  R.  R.  Co.  as  was  located  within  this  statei  The  property 
consisted  of  the  franchises,  lands,  buildings,  road-bed  and  superstructure. 
The  defendant  H.  claimed  to  be  a  trustee  under  the  mortgage,  and  the  com- 
plaint alleged  that  he  was  claiming  and  acting  as  such  without  legal  author- 
ity, and  was  about  to  convey  to  the  New  England  R.  R.  Co.  the  property 
described  in  the  mortgage.  Hdd  that  there  being  nothing  that  could 
be  carried  out  of  the  state,  and  no  suggestion  that  the  defendants  intended 
to  remove  or  injure  the  property,  in  any  manner,  an  injunction  was  not 
necessary  in  order  to  have  the  property  remain  secure  to  abide  the  event  of 
the  suit. 

Hdd^  aUo,  that  it  was  unnecessary  to  determine  whether  or  not  the  mortgage 
had  been  legally  foreclosed ;  or  whether,  if  it  had  not,  a  cestui  que  trust  under 
it  could  clmllcngc  the  proceedings.     But  that,  assuming  that  the  defendants 
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« 

were  trustees,  the  nature  of  the  property  was  such  that  any  formal  transfer 
in  another  state  could  in  no  manner  injure  the  plaintiff  while  the  action  was 
pending;  inasmuch  as  the  property  would  remain  in  this  state,  subject  to 
any  decree  that  might  be  entered  in  such  action. 
Where  it  appeared  that  the  defendants,  sued  as  trustees,  were  in  office  by  vir- 
tue of  a  decree  of  the  Supreme  Court  of  Massachusetts,  and  had  acted  with 
ceal  and  fidelity,  and  it  was  not  claimed  that  they  had  been  guilty  of  any 
fraud ;  that  all  the  proceedings  charged  as  fraudulent  took  place  long  prior 
to  their  appointment,  and  they  were  in  no  way  responsible  therefor ;  and  that 
the  plaintiff  had  an  ample  remedy  against  the  former  trustees,  for  all  the 
damages  he  had  sustained  if  the  allegations  in  his  complaint  were  true; 
ffdd  that  it  was  not  a  proper  case  for  an  injunction  and  receiver. 


M 


OTION  for  an  injunction  and  a  receiver.     The 
opinion  states  the  material  facts. 


-B.  Christy^  for  the  plainMff. 


•,  for  the  defendants. 


Pratt,  J.  An  interlocutory  injunction  will  not  be 
granted,  unless  it  clearly  appears  that  such  a  remedy  is 
necessary  to  protect  the  rights  of  the  party  applying 
therefor,  pending  the  litigation.  ' 

The  plaintiff  seeks  to  enjoin  a  part  of  the  defendants 
from  conveying  to  the  New  England  Railroad  Company, 
another  defendant,  so  much  of  the  property  formerly 
belonging  to  the  Boston,  Harlem  and  Erie  Bailroad 
Company  as  is  located  within  this  state.  The  property 
consists  of  the  franchises,  lands,  buildings,  road-bed  and 
superstructure.  There  is  nothing  that  can  be  carried 
from  the  state,  and  there  is  no  suggestion  that  the  de- 
fendants intend  to  remove  or  injure  the  property  in  any 
manner.  Hence  an  injunction  is  not  necessary  in  order 
to  have  the  property  secure  to  abide  the  event  of  the 
suit. 

The  plaintiff  is  one  of  the  bondholders,  secured  by  a 
mortgage  upon  the  franchises  and  other  property  of  the 
Boston,  Harlem  and  Erie  Railroad,  known  as  the  Ber- 
dell  mortgage.     The  defendant  William  T.  Hart  claims 
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*  

to  be  a  trustee  tinder  the  mortgage,  and  the  complaint 
alleges  that  he  is  claiming  and  acting  as  snch  without 
legal  authority,  and  is  about  to  convey  to  the  New  York 
and  New  England  Railroad  Company  the  property  de- 
scribed in  said  mortgage. 

It  is  unnecessary  to  determine  here,  whether  the 
mortgage  in  question  has  been  legally  foreclosed  or  not ; 
or  whether,  if  it  has  not,  a  cestui  que  trust  under  it  can 
challenge  the  proceedings. 

If  there  has  been  no  valid  foreclosure,  then  the  equity 
of  redemption  is  in  the  assignee  in  bankruptcy,  who  can 
only  redeem  by  paying  the  mortgage  debt. 

If  the  defendants  are  not  trustees,  they  can  give  no 
title  to  the  New  York  and  New  England  Railroad  Com- 
pany, and  whoever  assumes  to  take  possession  of  the 
property  will  take  it  charged  with  all  the  trusts  therein. 

But  assuming  that  the  defendants  are  trustees,  the 
nature  of  the  property  is  such  that  any  formal  transfer 
in  another  state  can  in  no  manner  injure  the  plaintiff 
whUe  this  action  is  pending.  The  property  will  remain 
in  this  state,  subject  to  any  decree  that  may  be  entered 
herein. 

Regard  must  be  had,  in  a  case  like  this,  to  the  degree 
of  inconvenience  and  expense  to  which  continuing  the 
injunction  would  subject  the  defendants  in  the  event  of 
their  being  right,  as  well  as  the  loss  to  the  plaintiff,  if  it 
is  dissolved,  and  it  shall  turn  out  his  complaint  is 
well  founded. 

Assuming,  as  the  plaintiff  does,  that  the  New  York 
and  New  England  Railroad  Company  is  before  the 
court,  an  injunction  would  prevent  a  complete  organiza- 
tion of  the  company,  and  the  equipment  and  use  of  the 
railroad,  involving  thereby  incalculable  loss.  The  plain- 
tiff in  no  event  can  suffer  much  injury  by  a  refusal  of 
an  injunction.  But  the  New  York  and  New  England 
Railroad  Company  is  not  before  the  court,  and  no  valid 
order  can  be  made  against  that  corporation. 
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It  appears  that  the  present  trustees  are  in  office  by  a 
decree  of  the  Supreme  Court  of  the  State  of  Massachu- 
setts. It  is  not  claimed  that  they  have  been  guilty  of 
any  fraud,  or  that  they  are  unfit  persons  to  discharge 
the  duties  of  trustees.  All  of  the  extraordinary  pro- 
ceedings charged  as  fraudulent  took  place  long  prior 
to  their  appointment,  and  they  are  in  no  way  responsi- 
ble therefor ;  in  fact  so  far  as  appears  here,  the  present 
trustees  have  acted  with  the  utmost  zeal  and  fidelity. 

The  gravamen  of  the  plaintiffs  complaint  is  that  the 
present  trustees  propose  to  organize,  under  the  Berdell 
mortgage,  a  new  corporation  with  a  capital  of  120,000,000, 
in  the  state  ot  Massachusetts.  That  there  are  bonds 
that  have  never  been  legally  issued,  now  in  the  hands 
of  parties  not  entitled  to  exchange  them  for  stock  of  the 
new  corporation.  That  these  trustees  will  not  discrim- 
inate or  contest  these  fraudulent  bonds,  but  are  about 
to  issue  stock  of  the  new  corporation  in  exchange  for 
said  spurious  bonds. 

There  is  no  allegation  that  there  is  any  difference  in 
the  appearance  of  the  bonds,  except  perhaps  in  the 
numbers,  and  no  designation  as  to  what  numbers  are 
on  the  spurious  bonds.  All  are  alike  negotiable,  and 
are  presumably  in  the  hands  of  bona  fide  holders. 
Nothing  is  alleged  to  show  that  trustees  can  discrim- 
inate between  the  bonds,  or  that  any  knowledge  can  be 
obtained  relative'  thereto. 

This  claim  of  the  plaintiff  presents  no  equity  entitling 
him  to  the  special  relief  prayed  for. 

Before  the  plaintiff  can  compel  the  trustees,  contrary 
to  their  own  judgment,  to  contest  any  bonds,  he  must 
show  that  bondholders  to  the  amount  of  at  least  $60,000, 
have  requested  the  trustees  in  writing  to  litigate  the 
validity  of  such  bonds,  and  furnished  them  with  the 
necessary  funds  for  that  purpose.  This  appears  from 
the  terms  of  the  mortgage,  which  defines  the  powers  and 
duties  of  the  trustees. 
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Whatever  may  be  the  plamtifTs  interest  in  the  new 
cori)oration,  or  against  the  Boston,  Hartford  and  Erie 
Corporation,  and  the  former  trustees  under  this  mort- 
gage, it  is  plain  that  the  equities  between  the  various 
bondholders  cannot  be  adjusted  in  this  suit,  but  it  must 
be  in  a  suit  wherein  the  holders  of  the  invalid  bonds  are 
made  parties. 

The  Boston,  Hartford  and  Erie  Corporation  and  the 
former  trustees  under  the  Berdell  mortgage  undoubtedly 
agreed  that  all  the  underlying  mortgages  and  liens 
should  be  discharged  in  case  the  $20,000,000  of  bonds 
were  issued  under  the  Berdell  mortgage,  and'they  failed 
to  perform  this  stipulation.  Whether  their  failure  to 
keep  the  agreement  impressed  any  stamp  of  invalidity 
upon  any  of  the  bonds,  it  is  unnecessary  to  determine, 
upon  this  motion.  It  may  be  assumed,  however,  that 
the  plaintiff  stands  here  solely  upon  the  presumption 
of  law,  that  he  is  a  bona  fide  holder  of  a  valid  bond. 
No  fact  is  stated,  or  claim  made,  by  him  that  his  bonds 
possess  any  charm  of  validity  beyond  those  of  any  other 
holder. 

It  satisfactorily  appears  to  me,  that  Hart,  with  Oli- 
phant  and  Clark,  are  the  present  trustees  under  the 
Berdell  mortgage,  and  that  the  New  York  and  New 
England  Railroad  Company  is  a  valid  corporation  au- 
thorized to  issue  stock  for  the  bonds  described. 

Under  all  these  facts  an  injunction  could  serve  no 
purpose  except  to  harass  the  trustees  and  embarrass  the 
other  bondholders. 

The  plaintiff  has  an  ample  remedy  against  the  former 
trustees  fpr  all  the  damage  he  has  sustained,  if  the  alle- 
gations of  his  complaint  are  true. 

The  motion  for  an  injunction  and  receiver  is  denied, 
and  the  temporary  injunction  heretofore  issued  is  dis- 
solved. 

[Kings  Spsoial  Tbbm,  June  %  1878.    ProU,  Justice.] 
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Henby  Gelpoke  and  others  vs.  William  E.  Quen- 

TELL. 

On  the  24th  of  December,  1869,  Q.,  b^  ft  letter  of  credit  dftted  at  Breman,  ad- 
dressed to  the  plaintiffs,  at  New  York,  opened  an  accoont  with  the  latter  in 
favor  of  R.  <fe  Co.  of  New  Orleans,  for  |60,000,  to  be  used  by  sixty  days  sight 
drafts,  "for  advances  to  be  made  on  consignments  of  merchandise**  to  Q.'s 
address.  On  the  17th  of  January,  1860,  the  plaintiffis,  by  letter,  informed 
R.  A  Co.  that  Q.  had  opened  a  credit  with  the  plaintiffs  in  favor  of  R.  A  Co. 
for  that  amount,  to  be  used  by  the  drafts  of  R.  A  Co.  at  sixty  days  sight 
"  against  shipments  of  consignments  to  the  address  of  Q."  The  letter  con- 
firmed the  credit,  and  promised  that  the  drafts  of  R.  A  Co.  should  meet  with 
prompt  protection.  Mddf  that  the  drafts  which,  under  this  letter,  would 
£ftll  within  the  plaintifTB  promise  to  accept,  must  be  drafts  at  sixty  days' 
sight,  and  must  be  against  thipmenta  of  eontngnmerUt  to  the  address  of  Q. ; 
and  that  the  promise  to  accept  did  not  include  drafts  of  R.  A  Co.  drawn  to 
pay  their  own  previously  dishonored  drafts  upon  other  parties,  in  favor  of 
the  person  to  whom  those  last  drawn  were  delivered.  That  the  holder  of 
the  last  drafts  had  notice  that  they  were  not  drawn  within  the  instructions 
given  by  the  plaintifb. 

And  in  an  action  by  the  plaintiffs  against  Q.  for  rdmbursement  of  the  amount  of 
drafts  which  they  had  accepted  and  paid ;    Held  that  the  defendant  had  a 

^  right  to  show  that  the  drafts  were  not  of  the  kind  which  the  plaintiffs  were 
bound  to  accept. 

ffdd,  akoj  that  an  acceptance  of  a  draft  drawn  by  R.  ^  Co.,  after  a  revocation 
by  Q.  of  the  plaintifTs  authority  to  accept,  and  notice  of  sudi  revocation  to 
R.  A  Co.  could  not  stand  alone  upon  the  revoked  authority,  but  must  have, 
connected  with  it,  such  extraneous  circumstances  as  would  show  that  the 
plaintifis  had  the  right  to  charge  Q.  notwithstanding  his  recall  of  the  letter 
of  credit,  and  that  upon  that  question  the  burden  of  proof  was  upon  the  ' 
plaintiffs. 

EXCEPTIONS  directed  to  be  heard  in  the  first  in- 
stance at  General  Term. 


By  the  Courts  Davis,  P.  J.  When  this  case  was  here 
before,  the  only  question  presented  arose  upon  the  con- 
struction to  be  given  to  the  following  clauses  of  defen- 
dant's letter  of  24th  December,  1859:  ''This  credit  is 
intended  for  advances  on  consignments  of  merchandise 
to  my  address,  and  you  will  please  keep  the  same  in  force 
for  the  coming  year  1860.     It  is  not,  however,  required. 
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that  bills  of  lading  accompany  the  advice  of  the  drafts." 
The  court  held  that  the  latter  of  these  clauses  operated 
to  dispense  with  the  necessity  of  the  bills  of  lading  ac- 
companying the  drafts,  and  thereby  relieved  the  plain- 
tiffs from  the  duty  of  inquiring  whether  drafts  presented 
to  them  were  in  fact  drawn  against  consignments  of 
merchandise  to  defendant's  address. 

On  that  trial  the  court  ^'required  that  the  plaintiffs 
should  first  prove  that  the  several  bills  were  actually 
drawn  against  shipments  consigned  to  the  defendant," 
and  the  plaintiffs  not  having  given  such  proof  their 
complaint  was  dismissed.  (See  case  reported  69  Barb. 
260,  262.)  That  decision  fully,  and,  as  we  think,  cor- 
rectly, settles  the  law  of  the  case,  upon  the  question  then 
presented. 

Upon  the  trial  of  the  case  now  under  review,  it  ap- 
pears that  on  the  18th  of  January,  1860,  the  defendant 
wrote  to  the  plaintiffs,  from  Bremen,  a  letter  recalling 
his  former  letter  of  credit,  and  revoking  the  authority  of 
the  plaintiffs  to  accept  the  drafts  of  Rodewald  &  Co.,  and 
requesting  the  plaintiffs  to  communicate  to  Rodewald  & 
Co.  the  revocation.  This  letter  contains  the  following 
clauses :  * '  If ,  however,  in  the  meantime,  up  to  the  ar- 
rival of  this  letter,  acceptances  should  have  been  made 
against  it,  this,  as  a  matter  of  course,  is  for  my  account, 
and  your  drafts  for  reimbursement  will  be  promptly 
honored  on  my  part." 

The  letter  of  revocation  was  received,  it  appears,  on 
the  morning  of  the  6th  of  February,  1860,  and  on  the 
same  day  the  plaintiffs  wrote  to  Rodewald  &  Co.  in- 
forming them  that  according  to  instructions  that  morn- 
ing received  from  the  defendant,  the  credit  opened  in 
their  favor  had  been  recalled,  and  was  therefore  can- 
celled. This  letter  was  sent  on  the  same  day,  by  mail^ 
to  New  Orleans.  None  of  the  drafts  in  suit  had  at  that 
time  been  accepted  by  the  plaintiffs.  On  the  8th  of 
February,  a  draft  of  $3,000,  drawn  at  New  Orleans  on 
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the  let  of  February,  was  presented  and  accepted.  On 
the  10th  of  February  drafts  for  |5,000,  drawn  on  the 
4th  of  February,  were  presented  and  accepted,  and  on 
the  13th  of  February,  five  drafts  of  $5,000  each,  drawn 
on  the  7th  of  February,  were  presented  and  accepted. 
The  several  acceptances  were  paid  at  maturity  by  plain- 
tiffs, and  the  defendant  refused  to  refund  plaintiffs,  on 
the  ground  that  the  acceptances  were  made  after  the 
revocation  of  their  authority. 

The  recall  of  the  letter  of  credit  and  consequent  revo- 
cation of  the  authority  of  the  plaintiffs  to  accept,  was 
complete  on  the  6th  day  of  February,  at  which  time  the 
letter  of  the  defendant,  written  for  that  express  pur- 
pose, was  received.  An  acceptance  subsequent  to  such 
revocation  cannot  stand  alone  upon  the  revoked  au- 
thority, but  must  have  connected  with  it  such  extra- 
neous circumstances  as  show  that  the  plaintiff  had  the 
right  to  charge  the  defendant  by  their  acceptance,  not- 
withstanding his  recall  of  the  letter  of  credit.  When 
called  upon  to  respond  the  defendant  had  a  right  to  say 
your  acceptances  were  made  after  I  had  revoked  your 
power ;  and  to  this  there  could  be  but  one  answer : 
''We  were  bound  to  accept  because  we  had  put  our- 
selves, in  pursuance  of  your  letter  and  directions,  in  a 
position  which  was  in  law  equivalent  to  an  acceptance, 
or  which  would  subject  us  to  damages  for  refusing  to 
accept."  If  the  plaintiffs  establish  this  position  their 
right  to  be  made  good  by  defendant  is  clear ;  but  it  is 
one  upon  which,  in  my  judgment,  the  plaintiffs  hold  the 
affirmative.  They  assert  a  right  to  exercise  an  authority 
after  its  revocation,  and  must  show  the  facts  which  jus- 
tify the  assertion. 

To  do  this  it  was  necessary  to  establish  that  what  had 
taken  place  between  themselves  and  Rodewald  &  Co. 
was  of  such  a  character  that  parties  who  had  received 
the  drafts  of  the  latter  firm  upon  the  plaintiffs  had  a 
legal  right  to  insist  npon  an  acceptance,  or  to  sue  as 
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'npon  an  acceptance,  or  for  damages  for  non-acceptance. 
In  short,  it  was  their  duty  to  be  able  to  show  that  not- 
withstanding the  revocation  their  relations  of  legal 
liability  to  the  holders  of  the  several  drafts  in  question 
were  such  that  the  subsequent  accceptance  was  equiva- 
lent, in  its  operation  on  the  obligation  of  the  defendant 
towards  them,  to  one  made  before  the  recall  of  authority. 
The  court  erred  in  holding  that  the  plaintiffs  were  not 
bound  to  show  that  state  of  facts ;  but  as  this  case  is 
presented  we  may  properly  look  at  all  the  facts  proved 
or  conceded,  to  see  whether  npon  them  sufficient  ap- 
peared to  justify  the  recovery. 

It  was  ^own  that  after  receiving  the  letter  of  the  de- 
fendant by  which  the  credit  to  be  drawn  against,  was 
created  in  which  the  defendant  indicated  that  the  drafts 
were  to  be  drawn  against  consignments  of  merchandise, 
but  relieved  the  plaintiffs,  as  the  court  has  held,  from  the 
duty  of  inquiring  whether  drafts  presented  under  the 
authority  had  been  so  drawn,  the  plaintiffs  wrote  to 
Eodewald  &  Co.  advising  them  of  the  credit.  Their 
letter  is  as  follows : 

"New  York,  17th  January,  1860. 
Messrs.  Henby  Rodewald  &  Co., 

New  Orleans,  La. : 

We  hereby  have  the  pleasure  to  inform  you  that  our 
mutual  friend,  Wm.  Ed.  Quentell,  Esq.,  of  Bremen,  has 
opened  a  credit  with  us  in  your  favor,  for  the  sum  of 
$60,000 — say  fifty  thousand  dollars,  to  be  used  by  your 
drafts,  sixty  days'  sight,  against  shipments  of  consign- 
ments to  the  address  of  said  friend.  In  confirming  this 
credit,  we  hope  you  may  have  soon  occasion  to  make 
use  of  it. 

Your  drafts  will  meet  with  prompt  protection. 
Meanwhile,  we  are,  gentlemen. 

Yours  respectfully, 
Gelpcke,  Keutgen  &  Reichelt." 

This  letter,  so  far  as  the  case  discloses,  contains  the 
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only  authority  conferred  by  the  plaintiffs  on  Rodewald 
&  Co.  to  make  the  drafts  in  question,  and  in  it  is  to  be 
found  the  only  obligations  of  the  plaintiffs,  express  or 
implied,  which  Rodewald  &  Co.  as  drawers  could  com- 
municate to  parties  purchasing  or  receiving  their  drafts, 
and  upon  which  the  latter  could  claim  to  base  a  promise 
to  accept,  enforceable  against  the  plaintiffs.  It  is  essen- 
tial, therefore,  clearly  to  understand  what  drafts  drawn 
under  this  letter  would  fall  within  the  plaintiffs'  promise 
to  accept  which  the  law  will  find  in  this  letter  or  imply 
from  its  contents.  It  is  apparent,  as  it  seems  to  me,  that 
they  must  be  drafts  at  sixty  days'  sight,  and  must  be 
against  shipments  of  consignments  to  the  address  of  the 
defendant.  We  are  seeking  now  for  the  promise  of  the 
plaintiffs  made  to  Rodewald  &  Co.  and  upon  which  the 
holder  of  a  draft,  drawn  by  that  firm,  may  stand  to  en- 
force it  against  the  plaintiffs  because  of  the  promise — 
asserting  that  he  received  it  in  reliance  upon  the  promise 
and  therefore  may  legally  claim  acceptance. 

One  who  was  simply  told  by  Rodewald  &  Co.  that 
they  had  the  authority  to  draw  may  perhaps  claim  the 
benefit  of  whatever  promise  the  actual  authority  con- 
tained, although  he  did  not  in  fact  see  it ;  but  can  he 
claim  any  more  than  the  authority  would  have  disclosed 
to  him  if  shown  to  and  read  by  him  ?  The  holders  of  the 
drafts  must  be  deemed  to  have  seen  and  acted  upon  the 
letter ;  for  their  waiver  or  neglect  to  see  it  cannot  inter- 
ject another  promise  than  those  actually  contained  in  or 
implied  from  it.  When  Rodewald  &  Co.  drew  the 
drafts  for  $26,000  which  it  appears  in  the  case  were 
made  to  pay  a  like  amount  of  their  own  previously  dis- 
honored drafts  upon  other  parties  in  favor  of  the  person 
to  whom  these  were  delivered,  nothing  more  could 
be  claimed  by  that  drawee,  as  against  the  plaintiffs,  than 
that  he  saw  and  acted  in  full  reliance  on  their  letter  to 
his  drawers.  He  must  therefore  be  held  to  have  seen 
that  the  promise  of  the  plaintiffs  to  Rodewald  &  Co.  was 
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to  honor  drafts  drawn  '' against  shipments  of  consign- 
ments to  the  address"  of  the  defendant^  and  he  mast 
be  held  to  have  known  that  his  dishonored  paper  was 
not  a  shipment  of  that  character.  If  the  plaintiffs  had 
refused  to  accept  those  drafts  I  can  conceive  of  no 
gronnd  upon  which  the  holder  could  have  maintained 
his  action,  under  the  statue.  He  had  notice  that  the 
drafts  were  not  drawn  within  the  instructions  given  by 
the  plaintiffs. 

The  question  now  before  us  is  not  the  one  that  would 
have  arisen  had  the  drafts  been  accepted  by  the  plaintiffs 
prior  to  the  revocation  of  the  letter  of  credit.  In  that  case 
the  plaintiffs,  acting  in  good  faith,  could  say,  as  before  held 
by  this  court,  that  they  were  not  bound  to  inquire  whether 
the  drafts  were  drawn  against  consignments  of  merchan- 
dise to  the  defendant's  address,  because  he  had  himself 
waived  that  duty.  But  an  acceptance  after  the  author- 
ity itself  had  been  revoked  must  stand  upon  the  ground 
of  the  plaintiffs'  personal  liability  created  by  the  au- 
thority with  which  they  had  armed  the  drawers  in  New 
Orleans.  I  see  no  good  reason  why  the  plaintiffs  might 
not  have  required  the  drafts  to  be  drawn  against  con- 
signments of  merchandise  to  the  defendant  although  he 
did  not  require  them  to  have  bills  of  lading  accompany  the 
drafts  ;  nor  why  they  might  not  refuse  any  draft  not  so 
drawn,  because  not  within  their  instructions  to  Rode- 
wald  &  Co.  The  waiver  of  accompanying  bills  of  lad- 
ing was  a  personal  matter  between  the  plaintiffs  and 
defendant.  It  would  not  have  justified  the  acceptance 
of  a  dj^itkntywn  to  the  plaintiff's  not  to  be  drawn  against 
consignments.  Good  faith  was  still  required,  although 
acceptances  in  good  faith  without  certain  evidences  of 
the  character  of  the  draft,  were  to  bind  the  defendant. 
Hence  there  can  be  no  sound  reason,  as  it  seem  to  me, 
why  plaintiffs  could  not  limit  their  obligation  to  accept 
to  the  very  kind  of  drafts  which  the  defendant  advised 
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them  he  contemplated,  by  requiring  the  drafts  which 
they  would  accept  to  be  against  consignments. 

And  when  the  question  is  one  as  to  what  sort  of  prom- 
ises to  accept  the  plaintiffs  had  outstanding  at  the  time 
of  the  revocation  of  the  letter  of  credit,  which  bound 
them  to  go  on  and  accept  notwithstanding  such  revo- 
cation, that  question  is  to  be  solved  by  the  authority 
they  had  given,  and  with  reference  to  which  dealers 
with  Kodewald  &  Co.  may  be  assumed  to  have  acted. 

I  think  the  evidence  offered  by  the  defendants  should 
have  been  received,  to  show  that  the  drafts  were  not  of 
the  kind  which  the  plaintiffs  were  bound  to  accept. 
That  the  defendant  was  clearly  entitled  to  a  verdict  in 
respect  of  the  five  $5,000  drafts  drawn  on  the  7th  of 
February,  on  the  evidence  which  was  received  showing 
the  purpose  for  which  the  drafts  were  given.  There 
should  be  a  new  trial,  with  costs  to  abide  the  event. 

New  trial  granted. 

[FxftST  Depaktment,  Gsnxbal  Tkrii,  at  New  York,  November  8, 1878.  DavU 
and  /N^oAom/Justices.] 


Leverioh  vs.  The  Mayor  &c.  op  the  City  op 

New  York. 

By  a  ertatae  {Laioa  of  1868,  ch,  858,)  the  mayor,  comptroller  and  street  commis- 
sioner of  the  city  of  New  York  were  authorized  and  directed  to  employ 
suitable  persons,  by  contract  or  otherwise,  to  remove  snow  and  ice  from 
Broadway,  and  to  perform  such  cuiditumal  work  as  they  should  consider  neces- 
sary, beyond  that  required  by  existing  contracts,  to  keep  the  streets,  &c, 
of  said  city  constantly  swept ;  Held  that  this  gave  to  the  persons  named  an 
almost  unlimited  discretion  as  to  what  work  was  necessary  to  be  done  by  the 
employees,  so  as  to  keep  the  streets  and  avenues  constantly  swept.  And 
that  if,  in  order  to  do  so  it  was  necessary  to  clean  the  streets,  or  remove  any- 
thing therefrom,  it  was  within  the  authority  conferred  so  to  do. 

ffeld,  also,  that  although  the  title  of  the  act  was  *'  An  act  to  make  provision  for 
the  government  of  the  city  of  New  York,"  and  its  purpose  was,  mainly,  to 
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provide  means  to  carry  on  the  government,  yet  It  was  not  foreign  to  that 
pnrpoee  to  provide  for  the  ezpenditare  of  a  part  of  the  money  so  to  be 
raised,  in  cleaning  the  streets  and  making  them  in  a  condition  fit  for  pub- 
lic nse. 
And,  a  contract  in  writing,  afterwards  continaed  by  a  verbal  agreement,  having 
been  made,  by  the  officers  named,  with  the  plaintiff,  whereby  he  agreed  to 
remove  snow  and  ice  from  Broadway,  and  to  perform  snch  additional  work 
as  said  officers  should  require  to  be  done,  to  keep  the  streets,  <bc.,  cleanly 
swept,  during  certain  specified  months,  at  a  compensation  to  be  fixed  by  said 
officers,  or  any  two  of  them ;  Jleld  that  there  was  no  valid  objection  to  the 
mode  in  which  the  work  was  contracted  for,  or  ordered  to  be  done.  And 
that  a  certificate,  signed  by  a  majority  of  such  officers,  approving  the  plain- 
tiff's account^  was  a  ratification  and  acceptance  of  the  work  done  under  the 
contract 

APPEAL,  by  the  defendants,  from  a  judgment  en- 
tered on  the  verdict  of  a  jury. 

By  chapter  853  of  the  Laws  of  1868,  entitled  "An  act 
to  make  provision  for  the  government  of  the  city  of 
New  York,"  passed  June  8,  1868,  the  mayor,  comptrol- 
ler and  street  commissioner,  or  a  majority  of  them,  are 
authorized  and  directed  to  employ  suitable  persons,  by 
contract  or  otherwise,  to  remove  snow  and  ice  firom 
Broadway,  and  to  authorize  and  require  such  snow  and 
ice  to  be  deposited  in  the  adjacent  rivers,  and  to  perform 
such  additional  work  as  they  shall  consider  necessary 
beyond  that  required  by  the  said  existing  contract,  to 
keep  the  streets  and  avenues  and  public  places  of  said 
city  constantly  swept. 

The  act  further  limited  the  expense  to  be  incurred  for 
such  work  to  a  sum  not  exceeding  one  hundred  thousand 
dollars  in  any  one  year. 

Pusuant  to  said  statute,  on  the  28th  day  of  November, 
1868,  a  contract  was  made  by  the  officers  named,  with 
the  plaintiff,  whereby  the  latter  agreed  to  remove  snow 
and  ice  from  Broadway  and  perform  such  additional 
work  as  said  officers  should  require  to  be  done  to  keep 
the  streets,  &c.,  cleanly  swept  during  the  months  of  De- 
cember, 1868,  January,  February,  March  and  April,  1869, 
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and  to  receive  therefor  such  compensation  as  should  be 
fixed  by  said  officers,  or  any  two  of  them. 

About  December,  1870,  by  verbal  agreement  between 
the  mayor  and  comptroller  and  the  plaintiff,  it  was 
agreed  that  the  plaintiff  should  perform  similar  work 
for  1870  and  1871  upon  the  same  terms  and  conditions 
which  were  expressed  in  the  contract  of  1868.  After- 
ward, by  direction  of  the  mayor,  between  the  1st  and 
10th  of  February,  1871,  the  snow  and  ice  was  removed 
from  Broadway,  Fifth  avenue,  Cortlandt  street.  Wall 
street,  Fulton  street,  Chambers  street.  Park  place,  Mur- 
ray, Walker  and  White  streets.  Front  street.  Broad 
street  and  Water  street.  "  For  this  work  a  bill  was  ren- 
dered to  the  commissioners  and  was  certified  to  be  cor- 
rect at  $31,800,  by  the  mayor  and  commissioner  of  public 
works.  Said  bill  has  never  been  paid,  and  is  the  claim 
sued  upon  in  this  action. 

At  the  close  of  the  testimony  on  the  part  of  the  plain- 
tiff a  motion  was  made  to  dismiss  the  complaint,  which 
was  denied  and  exception  taken.  The  court  directed  a 
verdict  for  the  full  amount  claimed,  with  interest ;  to 
which  direction  an  exception  was  taken. 

No  testimony  was  introduced  by  the  def endan^ts. 

•  J3.  Delafldd  Smithy  for  the  api>ellgnts. 
John  H.  Strahan^  for  the  respondent. 

By  the  Courts  I:ngraham,  P.  J.  The  statute  under 
which  this  work  was  done,  {Chap.  863  cf  Laws  of  1868,) 
authorized  the  mayor,  comptroller  and  street  commis- 
sioner to  employ  suitable  persons  not  only  to  remove 
snow  and  ice  from  Broadway,  but  also  to  perform  such 
additional  worJc  as  tfiey  shovld  consider  necessary^  be- 
yond that  required  by  existing  contracts,  &c.  This  gave 
an  almost  unlimited  discretion  as  to  what  work  was  ne- 
cessary to  be  done  by  the  persons  so  to  be  employed,  so 

Vol.  LXVI.  40 
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as  to  keep  the  streets  and  avenues  constantly  swept 
If,  in  order  to  do  so,  it  was  necessary  to  clean  the  streets 
or  remove  anything  therefrom,  it  was  within  the  au- 
thority conferred  upon  them  so  to  do. 

It  is  urged  that  this  act,  being  an  act  to  make  provis- 
ion for  the  government  of  the  city  of  New  York,  could 
not  contain  the  section  above  referred  to.  While  the 
purpose  of  the  act  was  mainly  to  provide  means  to  carry 
on  the  government,  it  was  not  foreign  to  that  purpose 
to  provide  for  the  expenditure  of  part  of  that  money, 
so  to  be  raised,  in  cleaning  the  streets  and  making  them 
in  a  condition  fit  for  public  use. 

I  know  no  purpose  more  properly  connected  with  the 
good  government  of  a  city  than  what  is  necessary  to  be 
done  in  cleaning  and  keeping  in  order  the  streets  of  a 
city.  The  case  of  Hvber  v.  The  People^  (44  How.  Pr. 
375,)  in  nowise  interferes  with  these  views. 

Nor  is  there  any  difficulty  as  to  the  mode  in  which  the 
work  was  contracted  for  and  ordered  to  be  done.  The 
contract  was  signed  by  all  the  officers  authorized  to  make 
it,  and  was  afterwards  continued  by  the  same  officers. 
The  subsequent  certificate,  signed  by  a  majority  of  them, 
approving  the  account,  was  a  ratification  and  acceptance 
of  the  work  done  under  the  contract. 

The  value  of  the  work  done  was,  by  the  contract,  a 
just  and  fair  compensation,  to  be  fixed  by  the  parties  of 
the  first  part,  or  any  two  of  them.  This  was  done  in 
the  certificate  to  the  account,  and  entitled  the  plaintiff 
to  payment  therefor. 

We  have  looked  into  the  other  objections,  and  think 
there  is  nothing  to  warrant  a  reversal  of  the  judgment 

Judgment  affirmed. 

[FiBST  DxPARTicBNT,  GcNKKAL  Tbkm,  at  Now  York,  November  8, 1878.    Ingra- 
ham  and  Brady^  Jastices.]  * 
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By  an  agreement  between  the  parties,  the  pliuntiff  agreed  to  advance  to  the 
defendants  $2,000,  for  which  they  were  to  give  their  note,  at  six  months, 
with  interest,  and  assign  to  the  plaintiff  one-fourth  part  of  their  interest  in 
certain  mining  property.  The  money  was  advanced,  the  note  given,  and 
the  one-fonrth  of  the  interest  was  transferred.  It  was  also  agreed  that  the 
plaintiff  might  elect  to  purchase  one-fifth  of  the  defendants'  interest,  within 
five  months,  for  $5,000,  by  giving  a  written  notice  of  such  elecUon ;  and  at 
the  end  of  one  month  from  such  election,  he  was  to  surrender  the  note  and 
pay  $3,000;  on  which  payment  and  surrender,  such  interest  was  to  be 
transferred.  Held  that  the  first  transaction  was  an  advance  of  money  and 
giving  a  note  as  security  therefor ;  wliieh  was  to  be  changed  into  a  purchase, 
at  the  election  of  the  plaintiff,  within  five  months,  on  a  written  notice  and 
payment  of  the  balance. 

And  the  judge  having  found  that  there  was  no  election  by  the  plaintiff  to  pur- 
chase; Held  that  there  was  no  ground  on  which  the  court  could  hold  that 
the  original  transaction  was  changed  from  a  loan  to  a  purchase;  but  that  the 
plaintiff  was  entitled  to  recover  the  amount  of  his  advance,  with  interest. 

nnHIS  cause  was  tried  before  his  honor  Judge  Van 
JL    Brunt,  without  a  jury.    The  facts  proved  were  as 
follows : 

The  defendants  sold  to  the  plaintiff  a  quarter  of  their 
interest  in  a  gold  mine,  using  these  words:  ^^That  the 
said  parties  of  the  first  part  hereby  sell,  assign  and 
transfer  to  said  party  of  the  second  part  the  equal  un- 
divided one-fourth  part  of  their  interest,  &c.,  &c.,  upon 
the  following  conditions:"  The  plaintiff  agrees  to  ad- 
vance to  the  defendants  $2,000,  for  which  sum  the  de- 
fendants are  to  execute  and  deliver  to  the  plaintiff  their 
note,  payable  in  six  months,  with  interest.  The  plain- 
tiff is  to  have  the  right  to  purchase,  within  five  months, 
one-^i^Aof  their  interest  ''absolutely"  for  $3,000  and 
this  note.  The  defendants  are  to  have  the  right  to  take 
back  all  over  this  fifth  from  the  plaintiff  as  soon  as  he 
should  have  received  $5,000  in  dividends.  The  plaintiff 
is  to  hold  one-fourth  of  the  defendants'  shares  in  the 
projected  corporation  (which  was  to  own  these  mines) 
until  he  had  received  $6,000  in  dividends.    The  defen- 
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dants  are  to  have  the  option,  within  three  months,  of 
taking  back  from  the  plaintiff  all  but  one-tenth  of  their 
interest  on  paying  him  $6,000.  They  gave  their  note 
for  $2,000,  upon  which  the  plaintiff  sues.  The  plaintiff 
took,  in  his  own  name,  1,250  shares,  being  one-eighth  of 
the  stock  of  the  company,  which  was  organized  pur- 
suant to  the  contract,  and  paid  an  assessment  thereon  of 
$1,260,  and  became,  and  still  is,  president  of  the  com- 
pany. A  certificate  for  3,760  shares  was  made  out  to 
the  defendants,  but  never  delivered.  Nordheimer  testi- 
fied that  he  called  upon  the  plaintiff  about  December, 

1866,  an<^  asked  him  to  decide  whether  he  would  take 
the  fifth  interest  or  not,  and  the  plaintiff  said :  "It  was 
a  good  thing  and  he  would  stick  to  if  .The  plaintiff 
testified  that  he  was  in  Mexico  in  December,  1866,  but 
admits  that  he  had  several  interviews  with  Nordhdmer 
in  October  and  November,  1866 ;  and  though  he  does 
not  recollect  any  such  conversation,  yet  he  admits  that 
their  conversations  were  entirely  about  this  mining 
property,  and  he  cannot  remember  anything  that  was 
said.     He  sent  a  letter  to  the  defendants  in  October, 

1867,  demanding  payment  of  this  note,  and  stating  that 
he  would  take  the  1,260  shares  of  mining  stock  received 
by  him  under  the  agreement,  "m  paymenV^  of  the 
note.  This  letter  the  defendants  never  received.  The 
defendant  Nordheimer  swore  that  the  plaintiff  was  to 
jmy  them  $2,000  dxyam^  and  the  note  was  given  as  a 
"  sort  of  memorandum  or  receipt  for  this  sum." 

Judgment  was  rendered  for  the  plaintiff,  and  the  de- 
fendants appealed. 

Fidd  &  Shearman^  for  the  appellants. 

H.  Odelly  for  the  respondent. 

By  the  Court,  Ingraham,  P.  J.    By  the  contract  the 
plaintiff  agreed  to  advance  to  the  defendants  $2,000,  for 


NEW  YORK-NOVBMBEE,  1878.  629 

Bangs  V.  Kordheimer. 

which  they  were  to  give  their  note,  at  six  months,  with 
interest,  and  assign  to  the  plaintiff  one-fourth  part  of 
their  interest  in  certain  mining  property.  The  money 
was  advanced,  the  note  given,  and  the  one-fourth  of  the 
interest  was  transferred. 

It  was  also  agreed  that  the  plaintiff  might  elect  to  pur- 
chase one-fifth  of  the  defendants'  interest  within  five 
months,  for  $6, 000,  by  giving  a  written  notice  of  such 
election,  and  at  the  end  of  one  month  from  such  election, 
he  was  to  surrender  the'note  and  pay  $3,000. 

It  was  further  agreed  that  on  payment  of  the  $3,000, 
and  surrendering  the  note,  the  parties  of  the  first  part 
should  make  a  full  transfer  of  such  interest 

By  this  arrangement,  it  is  apparent  that  the  first 
transaction  was  an  advance  of  money  and  giving  a  note 
as  security  therefor.  This  was  to  be  changed  into  a 
purchase,  at  the  election  of  Bangs,  within  five  months, 
on  a  written  notice  and  payment  of  the  balance. 

The  defendant  relies  on  a  conversation  between  him 
and  the  plaintiff  in  which,  he  says,  the  plaintiff  said  it 
was  a  good  thing,  and  he  would  stick  to  it.  This  is  de- 
nied by  the  plaintiff,  aiid  it  became  a  question  of  fact 
to  be  decided  by  the  court,  and  as  the  finding  is  against 
the  defendants  on  this  point,  it  is  conclusive. 

There  is  also  a  finding  of  the  court  that  there  was  no 
election  to  take  the  share. 

With  these  findings,  I  see  no  ground  on  which  the  court 
could  hold  that  the  original  transaction  was  changed 
from  a  loan  to  a  purchase.  This  could  not  be,  unless 
the  plaintiff. elected  to  purchase,  either  verbally  or  in 
writing. 

The  finding  of  the  court  is  against  both,  and  the  plain- 
tiff is  entitled  to  recover  the  amount  of  his  advance,  and 
interest. 

Judgment  afBrmed,  with  costs. 

[FiBST  Department,  General  Term,  at  New  York;  November  S,  1873.  Jngror- 
ham  and  Bradyy  Justices.] 
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The  People,  ex  rel.  Charles  Gnidet,,  vs.  Andrew  H. 
Green,  Comptroller  of  the  City  of  New  York. 

A  mancbiniu  will  not  lie  to  compel  the  paymeDt  of  a  money  demand  on  con- 
tract, where  a  proper  remedy  by  action  ezista ;  especially  where  the  facts 
upon  t^hich  the  claim  is  based  are  diapnted. 

Although  there  may  be  cases  of  claims  agidnst  a  city,  where  a  mandamna  is 
proper— as  where  It  Is  asked  for  by  reason  of  the  refosal  of  some  officer  to 
do  his  part  of  the  dnfy  necessary  to  enable  the  claimant  to  obtain  his  pay, 
if  the  claim  is  not  dispoted ;  or  where  some  duty  is  to  be  performed,  other 
than  the  mere  payment  of  a  debt;  or  where  the  remedy  by  action  is  inap- 
propriate—-yet  it  will  not  be  granted  against  the  comptroller  to  compri  the 
payment  of  money  dahned  to  be  due  upon  a  contract  for  labor,  where  the 
comptroller  denies  the  yalidity  of  the  contract,  charges  that  it  was  ill^^aUy 
made,  and  that  the  prioes  charged  are  excessiye. 

APPEAL,  by  the  relator,  from  an  order  made  at  a 
Special  Term,  denying  a  motion  for  a  mandamus. 

In  1872,  an  act  passed  the  legislature,  being  chapter 
872  of  the  laws  of  that  session,  in  which  was  a  section 
in  the  following  words : 

* '  §  6.  The  commissioner  of  public  works,  in  the  city 
of  New  York,  is  hereby  authorized  and  directed  to  regu- 
late, grade,  pave,  sewer,  and  otherwise  improve  Laurens 
street  or  South  Fifth  avenue,  from  Canal  street  to 
Fourth  street,  also  that  portion  of  the  street  or  avenue 
known  as  Church  street,  from  Fulton  street  to  Morris 
street,  by  day's  work  or  by  contract,  or  in  such  manner 
as  the  commissioner  of  public  works  may  deem  expe- 
dient ;  and  the  comptroller  of  the  city  of  New  York  is 
hereby  authorized  and  directed  to  borrow,  from  time  to 
time,  in  the  name  of  the  mayor,  aldermen  and  common- 
alty of  the  city  of  New  York,  by  the  issue  of  assessment 
bonds,  bearing  such  rate  of  interest  as  he  may  deem 
proper,  not  exceeding  seven  per  cent,  per  annum,  such 
sum  as  shall  be  necessary  to  pay  all  expenses  incurred, 
or  to  be  incurred,  as  aforesaid,"  &c. 

Under  that  statute,  the  commissioner  of  public  works, 
on  the  19th  June,  1872,  made  two  contracts  with  Guidet, 
the  relator,  for  making  the  improvements  mentioned. 
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Guidet  went  on  with  the  work  and  completed  the  con- 
tracta,  so  that  on  the  18th  of  January,  1873,  there 
was  due  to  him  a  balance  on  Sonth  Fifth  avenue  of 
$53,806.16,  and  a  balance  on  Church  street  of  $56,753.46. 
The  whole  amount  of  the  work  on  South  Fifth  avenue 
was  $92,623.48,  on  which  he  was  paid  by  the  comptrol- 
ler two  sums,  viz.,  $4,497.56,  on  August  7,  1872,  and 
$32,879.10,  on  October  24,  1872.  The  whole  amount  of 
work  on  Church  street  was  $65,644.09,  on  which  he  was 
paid  by  the  comptroller  $8,335.56,  on  October  21,  1872. 
The  work  on  South  Fifth  avenue  was  duly  accepted  on 
the  21st  of  December,  1872,  and  that  on  Church  street 
was  accepted  on  the  18th  of  January,  1873,  so  that  the 
whole  of  the  above  balances  became  due  on  or  before 
the  19th  of  February,  1873.  The  comptroller  refused  to 
pay  anything  farther  on  the  work,  and  a  motion  was 
made  for  a  mandamus  to  compel  him  to  pay. 

An  alternative  writ  was  granted,  to  which  he  made 
a  return,  in  which  he  set  up,  among  other  things, 
"Fourth.  That  if  the  relator  had  any  valid  claim 
against  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York,  under  the  said  alleged  contracts,  or 
either  of  them,  said  relator  has  a  clear,  ample  and  ade- 
quate remedy  for  the  enforcement  of  said  claim,  in  an 
action  of  law  against  said  city." 

On  that  return,  a  motion  to  quash  the  return  and  for 
a  peremptory  mandamus  was  denied,  the  judge  deliver- 
ing his  decision  in  the  following  words:  "The  fourth 
paragraph  of  the  comptroller's  return  is  sustained,  and 
the  motion  to  quash  such  return,  and  for  a  peremptory 
mandamus,  notwithstanding,  is  denied,  with  $10  costs.'* 

From  that  decision  this  appeal  is  taken. 

A.  S.  Latorence,  Jun.y  for  the  appellant. 
JS,  Delqfield  Smith j  for  the  respondent. 
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Ingrahah,  p.  J.  It  has  been  the  uniform  course  of 
decision  in  this  court,  for  some  time  past,  that  a  party 
has  no  right  to  a  mandamus  to  compel  the  payment  of  a 
money  demand  on  contract,  where  a  proper  remedy  ex- 
ists by  action.  More  especially  is  such  a  rule  proper 
where  the  facts  upon  which  the  claim  is  based  are 
disputed. 

In  the  present  case  the  comptroller  denies  the  validity 
of  the  contract,  charges  that  it  was  illegally  made,  and 
that  the  prices  charged  are  excessive.  A  reference,  or 
an  issue,  would  be  necessary  to  try  these  questions,  if 
it  were  proper  to  do  so  in  this  case ;  and  they  would  be 
much  better  tried  in  an  action  against  the  city,  upon  the 
contract. 

There  are  doubtless  some  cases  of  claims  against  the 
city  where  a  mandamus  is  proper — ^as  where  it  is  asked 
by  reason  of  the  refusal  of  some  officer  to  do  his  part  of 
the  duty  necessary  to  enable  the  claimant  to  obtain  his 
pay,  if  the  claim  is  not  disputed ;  or  where  some  duty 
is  to  be  performed,  other  than  the  mere  payment  of  a 
debt ;  or  where  the  remedy  by  action  is  inappropriate. 
This  case  does  not  come  within  any  of  those  exceptions. 

The  order  should  be  affirmed. 

Brady,  J.  Tlie  specific  duty  to  be  performed  by  the 
comptroller  is  to  borrow,  from  time  to  time,  by  the  issue 
of  assessment  bonds,  such  sum  as  shall  be  necessary  to 
pay  the  expenses  incurred  by  a  contract  such  as  con- 
templated by  the  statute;  but  the  obligation  to  be 
discharged  in  the  manner  directed,  must  be  If^Uy 
incurred.  Whether  it  was  or  not  the  city  has  the  right 
to  inquire,  and  to  secure  such  an  investigation,  the  rule 
against  the  allowance  of  a  mandamus  is  invoked. 
Neither  in  England  nor  in  this  state  ha&  a  mandamus 
been  allowed  where  there  was  a  remedy  by  action  and 
a  reasonable  doubt  .as  to  the  validity  of  the  claim,  or 
any  conclusion  that  it  should  be  examined  by  due  pro- 
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C68B  of  law.  If  the  duty  be  specifically  created,  and  the 
obligation  indisputable,  it  may  be  otherwise.  Chief 
Justice  Ingraham  has  stated  the  Tule  in  this  state,  and 
it  has  been  applied  in  several  proceedings  of  this  char- 
acter, against  the  respondent 

Order  affirmed. 

[FiEBT  DxPABTMBNT,  GiNXBAL  ToLM,  ftt  Kow  York,  KoTemb«r  8, 1878.    ii»- 
grahami  and  Brtufy,  Justices.] 


<<•»» 


BuRLiNO  V8,  Kino. 

It  is  a  general  nde  that  an  instroment  on  which  a  party  seeks  relief  in  equity 
will  not  be  specifically  enforced  unless  it  be  supported  by  a  meritorious  con- 
sideration. This  rule  necessarily  implies  that  specific  performance  of  an 
agreement  will  not  be  enforced,  in  equity,  where  the  party  seeking  such  re- 
lief has  not  performed  the  agreement  on  his  part,  so  that  the  other  party 
cannot  complain  of  not  having  had  the  benefit  of  the  consideration  which 
supports  the  agreement. 

The  defendant  executed  and  delivered  to  R,  an  attorney  and  counsellor,  an 
agreement  reciting  that  she  (the  defendant)  had  then  pending,  in  the  Su- 
preme Court,  an  action  wherein  she  was  plaintiff,  and  L.  K.  and  others,  defen- 
dants, for  the  recovery  of  certain  specified  real  estate,  and  another  action 
against  L.  E.  for  divorce ;  that  in  said  actions  B.  had  been  and  was  her  attor- 
ney, and  had  in  said  actions,  on  her  behalf,  incurred  responsibilities  in  the 
employment  of  additional  counsel,  and  to  othera.  She  then,  in  consideration 
of  said  services  of  B.,  rendered  and  to  be  rendered,  and  to  enable  him  to  dis- 
charge said  responsibilities  to  counsel  and  others,  agreed  that  B.  should  re- 
tain and  have  one-third  of  all  property  or  moneys  recovered  in  said  actions 
or  either  of  them;  and  that  she  would  convey  to  B.  the  said  one-third,  in 
case  a  conveyance  by  her  should  be  necessary  to  tlie  possession  by  him  of 
the  one-third  of  said  property  or  moneys,  at  his  request ;  to  have  and  to  hold 
the  same  to  said  B.,  his  heirs  and  assigns  forever.  In  an  action  by  B.  for 
the  specific  performance  of  this  agreement : 

Mdd,  that  it  was  not  sufficient  for  the  plaintiff  to  show  that  he  rendered  ser- 
vices as  required,  and  thus  paid  or  performed  some  of  the  considerations  con- 
templated by  the  parties.  That  it  was  necessary,  before  he  could  invoke  the 
aid  of  a  court  of  equity,  to  enforce  a  specific  performance,  to  show  that  the 
full  and  particular  consideration  referred  to  in  the  agreement  had  been  paid 
or  performed,  and  that  ttie  defendant  had  had  the  whole  benefit  thereof. 

And,  it  apiJearing  from  the  proofs,  tliat  B.  had  not  lived  up  to  the  agreement 
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on  hk  psxt ;  that,  instead  of  discbarging  the  reBponsibilitiee  to  oounfiel  and 
others,  they  were  not  borne  by  him  at  all,  but  the  defendant  herself  was 
called  upon  by  him  for  money  to  the  amount  of  $625,  one  half  of  which, 
only,  he  paid  out  for  disbursements,  applying  the  other  half  to  hia  own  com- 
pensation; and  that  the  defendant  was  obliged  to  ruse  $1,500  by  mortgage 
upon  her  own  property,  to  pay  counsel  employed  by  B.;  Hdd  that  the 
pl^tiff  was  not  entitled  to  a  decree  for  the  specific  performance  of  the  agree- 
ment by  the  defendant. 
Hdit  further,  that  although  the  court  refused  to  enforce  the  contract  specifi- 
cally, still  the  case  might  be  retained,  in  order  to  do  complete  j^istice,  and  to 
inquire,  by  an  assessment  of  damages,  what  further,  if  any,  compensation 
was  due  from  the  defendant  to  the  plaintiJOT.  A  special  issue  was  therefore 
ordered,  to  be  tried  at  the  circuit,  requiring  the  jury  to  find  whether,  for 
the  services  referred  to  in  the  complaint,  the  plaintiff  was  entitled  to  any 
further  compensation  from  the  defendant  than  he  had  ^ready  received ;  and 
if  any,  how  much. 

APPEAL,  by  the  plaintiff,  from  a  judgment  entered 
at  a  Special  Term,  dismissing  the  complaint 


Ira  ShqfeTj  for  the  appellant. 

Wm.  A.  CourseUy  for  the  respondent. 

By  the  Courts  Fancher,  J.    The  plaintiff  is  an  attor- 

« 

ney  and  counsellor  of  this  court,  and  has  brought  this 
action  for  a  specific  performance  of  an  agreement  exe- 
cuted and  delivered  to  him  by  the  defendant,  of  which 
the  following  is  a  copy : 

"  Whereas  I  have  now  pending  in  the  Supreme  Court 
an  action  wherein  I  am  plaintiff,  and  Louis  King  and 
others  defendants,  for  the  recovery  of  the  properties  24 
and  26  Wooster  street,  and  223  Chrystie  street,  and 
another  action  in  said  court  for  a  divorce  against  said 
King ;  and  whereas  in  said  actions,  Cornelius  Burling 
has  been  and  is  my  attorney,  and  whereas,  also,  in  said 
actions  on  my  behalf,  said  Burling  has  incurred  respon- 
sibilities in  the  employment  of  additional  counsel,  and 
to  others  in  my  behalf  in  said  suits.  Now,  in  considera- 
tion of  said  services  of  said  Barling,  rendered  and  to 
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be  rendered,  and  to  enable  him  to  discharge  said  respon- 
sibilities to  counsel  and  others,  I  do  agree  that  said 
Burling  shall  retain  and  have  the  full  one- third  of  all 
property  or  properties  recovered,  or  money  or  moneys 
recovered  in  said  actions,  or  either  of  them,  and  I  do 
agree  to  convey  to  said  Burling  the  said  one-third  in 
case  a  conveyance  to  me  be  necessary  to  the  possession 
by  said  Burling  of  said  one-third  of  said  money  or 
moneys,  property  or  properties,  on  the  request  of  said 
Burling,  to  have  and  to  hold  the  same,  and  every  part 
thereof,  to  said  Burling,  his  heirs  and  assigns  forever. 

In  witness  whereof,  I  have  hereunto  set 
my  hand  and  seal  this  29th  day  of  De- 
cember, 1869. 

Margaret  King.        [l.  s.] 

Signed,  sealed  and  delivered ) 
m  presence  of  ) 

T.  P.  SOMERVILLE." 

It  was  proved  on  the  trial,  that  the  defendant  is  the 
wife  of  Louis  King;  had  been  married  to  him  about 
sixteen  years ;  and  that  for  about  ten  or  eleven  years 
they  had  together  kept  houses  of  detestable  description 
in  the  city  of  New  York.  Neither  of  them  had  any 
property  when  they  were  married,  but,  in  the  unlawful 
business  they  had  pursued,  they  had  made  money  and 
invested  it  in  real  estate  in  Chrystie  and  Wooster  streets 
in  said  city.  In  1869  they  disagreed  and  separated. 
The  defendant  then  commenced  two  actions  against  her 
husband,  one  for  a  divorce,  and  the  other  to  obtain  an 
interest  in  the  property  thus  acquired.  The  plaintiflE 
was  not  the  attorney  in  those  actions  ;  but,  being  a  law- 
yer and  meeting  the » defendant  at  or  near  the  oflSce  of 
her  fittorney,  she  requested  the  plaintiff  to  see  her  at- 
torney about  her  law  matters ;  and  from  the  time  of 
that  interview  the  plaintiff  conversed  with  the  defen- 
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danty  made  examinations,  consulted  other  counsely 
drew  statements  and  affidavits,  and  rendered  services 
relating  to  the  actions  in  which  the  defendant  was  con- 
cerned, and  tending  to  her  benefit  in  respect  of  the 
property  which  she  afterward,  on  settlement  with  her 
husband,  received. 

The  plaintiff  testifies  that  he  wrote  letters  to  King, 
the  husband  of  the  defendant ;  had  interviews  with  his 
lawyer,  negotiated  for  a  settlement ;  prepared  elaborate 
statements  and  affidavits  touching  the  property  and  re- 
regarding  the  defendant  and  her  husband ;  and  that  he 
engELged  other  counsel,  by  whose  aid  an  injunction  was 
obtained.  The  plaintiff  further  testified,  that  "other 
parties ''  with  whom  he  was  acting,  as  well  as  the  coun- 
sel, looked  to  him  for  compensation,  and  refused  to  ren- 
der their  services  unless  he  procured  some  such  paper 
as  the  above  recited  agreement  of  the  defendant ;  and 
that  "on  the  strength  of  that  paper"  he  obtained  their 
services.  The  plaintiff  states  that  he  had  the  paper 
drawn  and  took  it  to  the  defendant  at  her  house  in 
Broome  street,  Mr.  Somerville  going  with  him  ;  and  he 
says  he  "told  her  that  that  agreement  had  to  be  put  in 
writing;"  that  he  read  it  to  her;  that  it  was  discussed 
there  with  her,  and  she  executed  it.  The  defendant 
gives  a  different  version  of  the  circumstances  attending 
the  execution  of  the  paper,  and  testifies  that  the  plain- 
tiff said :  "  Sign  this  paper — ^it  has  to  go  into  court." 

The  learned  judge,  at  Special  Term,  before  whom  the 
action  was  tried,  says,  in  his  opinion:  "Though  the 
question  is  not  entirely  free  from  doubt,  yet  I  think, 
upon  the  whole,  the  weight  of  the  evidence  is,  that  the 
defendant  did  execute  the  agreement,  with  a  knowledge 
of  its  purport  and  effect,  and  without  any  fraudulent 
representation  or  artifice  being  used  to  procure  its  execu- 
tion." Nevertheless,  the  judge  at  Special  Term  refused 
to  decree  a  specific  performance  of  the  contract  for  vari- 
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ens  reasons  assigned  in  his  opinion ;  {d)  and  the  reasons 
thus  stated  do,  in  oar  judgment,  show  that  the  plaintiff 
is  not  equitably  entitled  to  the  exercise  of  the  discre- 
tionary power  of  a  court  of  equity,  to  have  the  agree- 
ment specifically  performed. 

(a)  The  following  is  the  opinion  of  the  justice  before  whom  the  action 
was  tried  at  Special  Term : 

StTTHBRLARD,  J.  This  Is  an  action  to  compel  the  specific  performance 
of  a  certain  written  agreement  set  forth  in  the  complidnt,  purporting  to 
have  been  signed  and  sealed  by  the  defendant,  and  to  haye  been  acknowl- 
edged by  her  before  a  notaiy  public. 

The  defendant,  in  her  answer,  does  not  deny  that  she  formally  executed 
the  agreement,  that  is,  signed  and  sealed  it,  but  she  alleges  in  her  an- 
swer substantially,  that  if  she  signed  it,  she  was  induced  to  do  so  by  the 
false  representation  of  the  plaintiff  as  to  what  the  paper  or  agreement  was 
in  purport  and  effect ;  that  she  did  not  read  it ;  nor  was  it  read  to  her ;  and 
that  she  signed  in  ignorance  of  its  real  purport  and  effect,  and  supposing 
it  to  be  a  different  paper  or  agreement  and  for  a  different  purpose ;  and  on 
the  trial  the  defendant  substantially  supported  these  allegations  in  her  an- 
swer by  her  evidence. 

The  evidence  of  the  plaintiff,  and  of  the  notary  on  the  trial,  tended  to 
show  that  there  was  no  fraudulent  representation  or  artifice  used  to  pro- 
cure the  execution  of  the  agreement,  and  that  it  was  read  to  her  before  she 
executed  it,  and  that  she  executed  it  with  a  knowledge  of  its  purport  and 
effect.  And  there  was  other  evidence  on  the  trial  as  to  declarations  of  the 
defendant  before  the  execution  of  the  agreement,  tending  to  show  that  she 
would  be  likely  to  execute  substantially  such  an  agreement. 

Though  the  question  is  not  entirely  free  from  doubt,  yet  I  think  upon 
the  whole,  the  weight  of  evidence  is,  that  the  defendant  did  execute  the 
agreement,  with  a  knowledge  of  its  purport  and  effect,  and  without  any 
fraudulent  representation  or  artifice  being  used  to  procure  its  execution ; 
but  assuming  this  to  be  so,  I  think  the  complaint  should  be  dismissed  vrith- 
out  costs,  on  grounds  which  I  will  proceed  very  briefly  to  state. 

Judge  Hilliard,  in  his  book  on  Equity  Jurisprudence,  says  :  "  A  bill  in 
equity  for  the  specific  performance  of  a  contract,  is  an  application  to  the 
sound  discretion  of  the  court,  which  withholds  or  grants  relief  according 
to  the  circumstances  of  each  particular  case ;  and  in  the  exercise  of  its 
Jurisdiction  in  such  cases,  the  court,  though  not  exempt  from  the  general 
rules  and  principles  of  equity,  acts  with  much  more  freedom  than  when 
exercising  its  ordinary  powers.'' 

The  books  and  cases  show  that  the  agreement,  to  be  specifically  enforced, 
must  be  certain  in  its  terms  and  mutual  in  its  character,  (with  the  exception 
of  agreements  under  the  statute  of  frauds,  required  by  the  statute  to  be 
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Aside  from  the  reasons  which  the  learned  judge  before 
whom  the  trial  was  had  has  so  well  assigned,  there  are 
other  considerations  which  arise  oat  of  the  circumstances 
of  the  case,  leading  to  the  conclusion  that  no  judgment 
for  a  specific  performance  should  be  granted,  whatever 
other  relief  to  the  plaintiff  would  be  proper. 

execated  by  one  party,  or  the  party ^  to  be  charged  only,)  fair  and  just, 
founded  on  an  adequate  consideration,  and  in  its  nature  and  circumstances 
unobjectionable  to  a  court  of  equity. 

It  may  be  said  that  the  party  asking  a  court  of  equity  to  compel  the  spe- 
cific performance  of  an  agreement,  must  show  the  court — considering  the 
consideration  paid  or  to  be  paid,  or  the  services  rendered  or  to  be  rendered, 
by  him,  as  a  compensation  for  which  he  asks  the  court  to  compel  the  spe- 
cific performance  of  the  agreement,  and  considering  the  nature  of  the 
agreement,  and  the  other  circumstances  of  the  case— that  he  is  equitably 
entitled  to  such  compulsory  specific  performance. 

Of  course  the  court,  in  determining  the  question  whether  the  party  ask- 
ing for  the  specific  performance  is  or  is  not  entitled  to  its  judgment  com- 
pelling it,  must  make  such  determination,  in  view  of  settled  principles 
of  equity,  and  of  established  precedents  relating  to  the  exercise  of  the 
jurisdiction  of  courts  of  equity,  over  such  branch  or  subject  of  their  juris- 
diction. 

By  the  agreement  in  question  the  defendant,  after  reciting  that  she  had 
two  actions  in  which  she  was  plaintiff,  pending  in  the  Supreme  Court 
against  Louis  King,  (her  husband,)  one  for  the  recovery  of  certain  real 
estate  in  the  city  of  New  York,  specified  in  the  agreement,  and  another 
for  a  divorce,  in  which  actions  the  plaintiff  in  this  action  (naming  him) 
had  been  and  was  her  attorney,  and  after  reciting  further,  that  he  (the 
plaintiff  in  this  action)  had  incurred  responsibilities  in  the  employment  of 
additional  counsel,  and  to  others,  in  her  behalf,  in  such  suits,  in  consider- 
ation of  such  services  rendered  and  to  be  rendered  by  the  plaintiff  in  this 
action,  (naming  him,)  and  to  enable  him  to  discharge  such  responsibilities 
to  counsel  and  others,  agreed  that  he  should  retain  and  have  the  full  one- 
third  of  all  property  or  properties  recovered  in  said  (letumf,  or  either  of 
them,  and  agreed  to  convey  to  him  the  said  one  third,  if  a  conveyance  was 
necessary  to  possess  him  of  said  one-third  of  said  moneys,  property,  or 
properties,  on  his  request. 

Now,  after  a  careful  consideration  of  this  case,  I  have  come  to  the  con- 
clusion that  the  plaintiff  is  not  entitled  to  a  judgment  compelling  a  spe- 
cific performance  of  the  agreement  on  several  grounds,  which  I  will  proceed 
very  briefly  to  state  : 

First,  It  appears  from  the  plaintiff's  own  evidence,  that  before  the  ac- 
tions mentioned  in  the  agreement  were  settled  by  a  discontinuance  of  the 
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In  the  first  place,  the  evidence  shows  that  the  plain- 
tiff did  not  live  up  to  the  agreement.  The  consideration 
of  the  agreement,  as  stated  upon  the  face  of  it,  was  ^'  the 
services  of  said  Burling,  rendered  and  to  be  rendered, 
and  to  enable  him  to  discharge  said  responsibilities  to 

divorce  action,  and  the  entry  of  a  compTomise  judgment  in  the  action  to 
recover  property,  on  the  written  consent  of  the  parties  to  it,  and  of  their 
attorneys,  (and  by  or  through  which  the  plainti£E  in  this  action  claims  in 
his  complaint  therein,  that  the  defendant  recovered  or  obtained  the  real 
estate  and  mortgage  mentioned  therein,  and  the  third  of  which  real  estate 
and  mortgage  he  asks  the  court  to  compel  the  defendant  io  transfer  to  him,) 
he  had  received  from  the  defendant  from  time  to  time  various  sums  of 
money,  amounting  in  the  aggregate  to  $625,  as  the  employee  of  the  defen- 
dant, with  the  aid  of  counsel,  to  conduct,  carry  on  or  prosecute  the  actions 
mentioned  in  the  said  agreement  of  the  defendant. 

Of  this  amount  of  $625  the  plaintiff  testified  that  he  paid  out  as  dis- 
bursements in  the  said  two  actlpns  perhaps  one  half.  He  was  not  willing 
to  testify  and  would  not  testify  that  he  so  paid  out  more  than  one  half. 

I  think  it  safe  to  say,  considering  his  evidence  and  the  other  evidence  in 
this  action,  that  he  retained  and  had,  to  and  for  his  own  use,  €U  least  one- 
half  of  the  aggregate  amount  so  received  by  him  from  the  defendant  in 
this  action  ;  and  in  view  of  his  own  evidence,  and  of  the  other  evidence  in 
this  case  as  to  his  service,  or  as  to  what  he  did  as  such  employee  of  the 
defendant  in  this  action  in  or  about  the  prosecution  of  the  two  actions 
mentioned  in  the  said  agreement,  I  cannot  avoid  thinking  that  what  he 
retained  and  had  to  and  for  his  own  use,  out  of  the  $625  fully  compen- 
sated him  for  all  his  services  as  such  employee  of  the  defendant  in  this 
action,  in  the  two  actions  mentioned  In  the  agreement  in  question.  If  l^he 
plaintiff  has  been,  or  was,  thus  fully  compensated,  how  can  I  say  that  the 
plaintiff  is  equitably  entitled  to  the  judgment  he  asks  for  in  this  action. 

In  view  of  what  has  been  said,  it  appears  to  me  that  to  compel  the  de- 
fendant to  make  the  transfer  or  conveyance  asked  for  by  the  complaint  in 
this  action  would  be,  in  substance  and  effect,  compelling  her  to  make  the 
transfer  without  any  consideration  whatever,  not  to  say  without  any  ade- 
quate consideration. 

True,  the  evidence  shows  that  the  plaintiff  did  employ  counsel  on  his 
own  responsibility  in  the  said  two  actions,  and  able  counsel;  but  the 
evidence  also  shows  conclusively  that  such  counsel  was  fully  paid  out  of 
moneys  raised  on  a  mortgage  executed  by  the  defendant  and  her  husband 
on  a  part  of  the  real  estate  which  she  claimed  to  recover  of  her  husband 
in  the  action  in  which  the  said  compromise  judgment  was  entered,  pro- 
vision having  been  made  in  said  judgment  for  the  execution  of  the  mort- 
gage for  the  purpose,  among  others,  of  paying  such  counsel ;  and  said 
judgment  expressly  provided  in  substance  that  the  payment  of  such  coun- 
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counsel  and  others."  Whereas  the  case  shows  that  in- 
stead of  bearing  the  burden  of  these  responsibilities, 
they  were  not  borne  by  him  at  all.  The  defendant,  her- 
self, was  called  npon  by  the  plaintiff  for  money;  and 
after  the  agreement  she  paid  him,  at  varions  times,  $625, 

sel  ■honld  be  in  full  satisf action  of  all  coets,  charges,  expenses  and  oonnsel 
fees,  whether  of  attorney  or  coonsel  of  the  plaintiff  (the  defendant  in  this 
action)  in  that  action ;  but  this  provision  was  followed  hj  another  pro- 
▼iflion  to  the  effect  that  such  payment  was  not  to  prejudice  the  claims  and 
rights  of  the  plaintiff  in  this  action,  as  one  of  the  eonnsel  of  the  plaintiff 
in  that  action. 

I  think  the  weight  of  the  eridence  is,  that  the  last  mentioned  provision 
was  explained  to  the  defendant  in  this  action  when  she  signed  the  written 
consent  to  the  said  compromise  judgment,  so  that  she  understood  it ;  yet 
assuming  that  the  defendant  was,  and  is,  thereby  estopped  from  setting  up 
and  insisting  that  sach  payment  by  or  through  the  compromise  judgment 
to  the  counsel  so  employed  by  the  plaintiff  in  this  action,  as  a  defence  to 
this  action,  yet  the  consideration  that  the  plaintiff  in  this  action  has  already 
been  paid,  from  time  to  time,  by  the  defendant,  in  the  aggregate,  an 
amount  sufficient  to  cover  all  his  disbursements  and  expenses  in  said  two 
actions,  and  to  compensate  him  f uUy  for  all  his  services  in  said  actions, 
remains  in  full  f<»ce  upon,  or  as  to,  the  question,  whether  the  plaintiff, 
having  already  received  such  full  compensation,  can  be  said  to  be  equUahljf 
entitled  to  the  exercise  of  the  jurisdiction  of  a  court  of  equity  compelling 
the  defendant  to  transfer  to  the  plaintiff  property  of  the  value  of  some 
thousands  of  dollars,  as  an  additional  or  further  compensation  for  his  ser- 
vices in  the  said  two  actions  ? 

Second.  The  plaintiff  was  not  the  attorney  of  record  for  the  defendant 
in  this  action,  as  plaintiff  in  said  two  actions ;  the  name  of  another  attor- 
ney having  been  used  as  her  attorney  in  said  actions.  In  view  of  the  evi- 
dence in  this  case  as  to  what  had  been  done  in  behalf  of  the  defendant,  the 
plaintiff  in  said  actions,  when  the  compromise  judgment  was  agreed  upon 
and  entered,  especially  the  evidence  of  Mr.  Barrett,  a  witness  sworn  on 
the  part  of  the  plaintiff  ;  and  in  view  of  the  evidence  in  this  action  clearly 
showing  that  the  property  action  in  which  the  compromise  judgment  was 
entered  was  groundless,  and  the  claim  made  by  the  defendant  in  this  action 
as  plaintiff  in  it,  without  any  foundation  ;  and  in  view  of  the  drcumstanoe 
that  the  divorce  action  was  discontinued  upon  the  compromise  judgment 
being  agreed  npon  and  entered,  and  that  the  defendant  in  this  action  and 
her  husband  have  since  lived  separate  and  apart  from  each  other ;  and 
looking  at  the  terms  of  the  agreement  which  the  plaintiff  asks  to  have 
specifically  executed,  I  do  not  think  it  an  unjust  or  uncharitable  conclu- 
sion, that  the  defendant  in  this  action  employed  the  plaintiff  in  it  to  prose- 
cute, with  the  aid  of  counsel  to  be  employed  and  paid  by  liim,  said  two 
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one  half  of  which  he  states  he  paid  out  for  disburse- 
ments,  and  the  other  half  of  which  he  applied  toward 
his  own  compensation.  This  was  withdrawing  from  the 
defendant  all  benefit  of  the  agreement,  superseding  its 
mutuality,  and  ignoring  it  altogether,  so  far  as  the 
plaintiffs  obligations  were  concerned.  Then,  also,  when 
the  settlement  of  9th  of  April,  1870,  was  effected,  the 
fees  of  the  counsel  employed  by  the  plaintiff  were  pro- 
vided for  out  of  a  mortgage  executed  by  Louis  King 
and  Margaret  King,  this  defendant,  and  the  sum  of 
$1,600  was  thus  raised  for  that  purpose,  no  part  of 
which  was  paid  by  the  plaintiff. 

actions  against  her  husband,  with  a  view  of  harasrinff  him  into  the  settle  ■ 
ment  which  took  place,  or  into  some  settlement  or  arrangement  with  like 
results,  and  that  the  plaintiff  in  this  action  accepted  sach  employment,  and 
undertook,  under  the  agreement  in  question,  to  prosecute  said  actions  with 
a  like  view. 

If  this  conclusion  is  just,  and  warranted  by  the  evidence  in  and  circum- 
stances of  this  case,  the  most  evident  considerations  of  public  policy  should 
restrain  a  court  of  equity  from  encouraging  the  plaintiff  and  other  lawyers 
to  stir  up  and  carry  on  like  litigations,  under  like  speculative  agreements, 
for  remuneration  out  of  the  proceeds  or  results  of  the  litigations. 

If  the  plaintiff  has  a  remedy  at  law  under  the  agreement,  let  him  pur- 
sue it. 

Third.  There  was  no  mutuality  in  the  agreement  in  question.  It  was 
not  signed  by  the  plaintiff.  If  it  had  been,  a  court  of  equity  could  not, 
and  would  not  if  it  could,  have  decreed  the  plaintiff  to  specifically  perform 
his  part  of  it.  (See  HamhUn  v.  Dinnefard,  2  Edw,  Ch.  $28 ;  Adderley  v. 
Dixon,  1  JSim.  d  8tu.  &y7  ;  WUty  v.  Cottle,  1  id,  174.) 

I  do  not  urge  the  circumstance  that  the  agreement  was  probably  void  at 
law,  because  the  defendant  was  a  married  woman  when  she  made  it,  as  a 
reason  why  the  plaintiff's  complaint  should  be  dismissed,  because  it  clearly 
does  not  follow,  if  her  agreement  was  void  at  law,  that  the  plaintiff  may 
not  have  in  equity  the  specific  execution  of  it. 

But,  upon  the  grounds  before  stated,  and  without  adverting  to  other  cir- 
cumstances of  this  case,  to  show  that  the  purpose  of  the  defendant  in 
making  the  agreement,  and  the  purpose  of  the  plaintiff  in  procuring  and 
accepting  it,  ought  not  to  receive  the  favorable  consideration  of  a  court  of 
equity,  and  that  the  plaintiff  should  be  left  to  his  remedy  at  law,  if  he  has 
a  remedy  at  law,  I  think  the  plaintiffs  complaint  should  be  dismissed, 
with  costs. 

Vol.  LXVI.  41 
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Had  the  plaintiff,  after  the  execation  of  the  agree- 
ment, observed  his  implied  obligations,  by  the  rendering 
of  his  services  and  by  discharging  the  fees  of  the  coun- 
sel he.  h^  employed,  relying  upon  the  agreement  for 
remuneration  and  reimbursement,  there  would  have  been 
more  merit  in  his  application  to  the  court  for  a  decree 
of  specific  performance.  But,  as  the  case  stands,  it  does 
not  appeal  strongly  for  the  exercise  of  any  equitable 
discretion  in  his  behalf  to  that  effect.  Equity  would 
say  that  if  the  defendant  must,  under  the  agreement, 
surrender  one-third  of  the  property  she  acquired  by  the 
settlement,  she  should  have  back  the  $635  which  the 
plaintiff  has  received ;  and  should,  also,  have  allowed 
to  her  the  $1,500  paid  to  counsel,  which  the  plaintiff 
was  to  provide  for,  but  no  part  of  which  has  been  paid 
by  him.  These  sums  make  up  what  was  the  consid- 
eration of  the  agreement ;  if  not  in  whole,  certainly  in 
part. 

It  is  not  sufficient  for  the  plaintiff  to  show  that  he 
rendered  services  as  required,  and  thus  ;)aid  or  performed 
some  of  the  consideration  contemplated  by  the  parties. 
It  is  necessary,  before  he  can  invoke  the  aid  of  a  court 
of  equity  for  a  specific  performance,  to  show  that  the 
full  and  particular  consideration  referred  to  in  the  agree- 
ment has  been  paid  or  performed,  and  that  the  defen- 
dant has  had  the  whole  benefit  thereof.  This  cannot  be 
pretended  by  the  plaintiff,  under  the  facts  of  this  case. 
It  is  laid  down,  as  a  general  rule,  that  the  instrument  on 
which  a  party  seeks  relief  in  equity  will  not  be  speci- 
fically enforced,  unless  it  be  supported  by  a  meritorious 
consideration,  (1  Mod.  126 ;  4  John.  Ch.  500 ;)  and  this 
rule  necessarily  implies  that  specific  performance  of  an 
agreement  will  not  be  enforced  in  equity,  where  the 
party  seeking  such  relief  has  not  performed  the  agree- 
ment on  his  part,  so  that  the  other  party  cannot  com- 
plain of  not  having  had  the  benefit  of  the  consideration 
which  supports  the  agreement. 
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Another  question  remains.  It  is  this :  Has  the  plain- 
tiff been  reasonably  compensated  for  his  professional 
services  rendered  at  the  reqnest  of  the  defendant,  in  and 
abont  her  actions  and  affairs  i  That  he  exercised  indus- 
try, ingenuity,  labor,  perseverance  and  effort,  which 
tended  to  the  favorable  result  of  a  settlement,  by  which 
the  defendant  was  largely  benefited,  cannot,  upon  the 
record  in  this  case,  be  denied.  Several  witnesses,  whose 
relation  to  the  controversy  and  whose  professional  ex- 
perience and  intelligence,  qualified  them  to  speak  on  the 
subject,  were  afiked  as  to  the  value  of  the  plaintiff's 
services  in  the  matter,  but  the  court  excluded  their  tes- 
timony. What  the  plaintiff  would  be  entitled  to  receive 
upon  a  quanLum  meruit  cannot  be  divined  upon  the 
evidence  in  the  case,  as  it  now  stands,  for  the  court 
excluded  the  evidence  on  that  question ;  yet  the  learned 
judge,  in  bis  opinion,  says  be  cannot  avoid  thinking 
that  the  plaintiff  has  been  ''fully  compensated  for  all 
his  services."  That  may  be  true;  but  the  plaintiff  is 
entitled  ^to  present  his  evidence  as  to  that  point,  and  to 
have  the  judgment  pronounced  on  such  evidence  instead 
of  being  conjectured  without  evidence.  The  better  way 
to  remedy  the  error  in  this  respect,  is  to  award  a  special 
issue  to  be  tried  at  the  circuit  by  which  the  jury  shall 
be  instructed  to  find  whether,  in  respect  of  the  services 
referred  to  in  the  complaint,  the  plaintiff  is  entitled  to 
any  further  compensation  from  the  defendant,  and  if 
any,  how  much. 

Although  this  was  an  equity  action  for  specific  per- 
formance, and  the  court  refused  to  enforce  the  contract 
specifically,  still  the  case  may  be  retained  to  do  com- 
plete justice  and  to  inquire,  by  an  assessment  of  dam- 
ages, what  further,  if  any,  compensation  is  due  from  the 
defendant  to  the  plaintiff.  In  Phillips  v.  Thompson 
(1  John.  CJi.  160)  the  chancellor  retained  the  bill  and 
awarded  an  issue  of  quantum  damnifleatus^  to  assess 
the  damages  which  the  plaintiff  had  sustained,  although 
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the  bill  there  could  not  be  maintained  for  the  alleged 
frand  or  mistake.  The  chancellor  referred  to,  and  ap- 
proved, several  cases  brought  for  specific  performance 
where  an  issue  of  quantum  damniflcatus  had  been 
awarded.  Among  them  was  the  case  of  Denton  v.  £!6?to- 
art^  before  Lord  Kenyon,  (1  FoTib.  38 ;  1  Ve$.  Jwfi.  829 ; 
17  id.  376,  note  3,)  which  authority  was  afterward  ap- 
proved and  followed  by  Sir  Wm.  Grant,  in  Qreenaway 
V.  AdaTMy  (13  Yts.  396.)  In  those  cases  specific  perform- 
ance was  denied,  but  an  issue  to  assess  damages  was 
awarded.    {See  WitwaU  v.  McOcvm^  2  Barb.  881.) 

The  judgment  of  the  Special  Term,  so  far  as  specific 
performance  of  the  agreement  was  refused,  should  be 
affirmed,  but  in  all  other  respects  reversed,  and  a  special 
issue  directed  to  be  tried  at  the  circuit,  by  which  the 
jury  shall  be  directed  to  find  whether,  for  the  services 
referred  to  in  the  complaint  herein,  the  plaintiff  is  enti- 
tled to  any  further  compensation  from  the  defendant 
than  he  has  already  received,  and  if  any,  how  much. 
Either  party  to  be  at  liberty  to  move  for  judgement  at 
Special  Term  upon  the  pleadings  and  special  verdict, 
ivrhen,  also,  the  question  of  costs  can  be  determined. 

Judgment  accordingly. 

[FmBT  DxPAmncDrr,  Oinseal  Tdlm,  at  New  York,  November  8,  1878. 
/f^proAom  end  .PbiiM«r,  Jusdces.] 
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There  U  no  rule  which  requires  the  Items  of  an  account  to  be  fiimiahed  before  the 
creditor  can  bring  an  action  to  compel  pa3nnent 

An  attorney  sning  his  client  for  services  rendered  and  money  advanced,  may 
testify  as  to  the  amonnt  of  disbursements  made  by  him  for  the  defendant,  in 
traveling,  although  no  items  were  fturnished,  before  payment. 

Although,  in  such  an  action,  evidence  of  what  the  costs  would  have  been,  in  an 
action,  is  not  proper,  to  fix  the  value  of  services  rendered  by  the  attorney, 
yet  it  may  be  given  to  the  referee  as  a  piece  of  evidence  from  which,  with 
other  matters  in  proof,  he  can  judge  as  to  the  value  of  the  services  rendered. 
The  plaintiff  Is  not  to  recover  what  would  have  been  taxable  costs,  but  what 
the  services  were  worth.  The  proof  of  taxable  costs  for  similar  services 
may  be  used  for  establishing  their  value. 

A  receipt  w^as  in  these  words,  signed  by  the  plaintiff:  "  Received  payment  in  ftill 
for  services  to  date,  for  services.**  The  pUdotiif  was  allowed  to  explain  in  re- 
gard to  this  receipt,  and  to  state  the  drcumstances  under  which  it  was  given 
add  that  the  receipt,  on  its  face,  being  uncertain,  and  needing  explanation, 
it  was  proper  to  allow  the  plaintiff  to  state  what  the  paper  was  for,  and  what 
statements  were  made  by  the  defendant  when  it  was  given  to  him ;  especially 
after  the  defendant  had  testified  to  the  conversation  between  him  and  the  plain- 
tiff at  the  time  the  receipt  was  given. 

After  the  plaintiff  had  finished  the  rebutting  testimony  on  his  part,  the  defen- 
dant offered  witnesses  to  sustain  his  testimony  on  the  defence,  and  to  contra- 
dict the  plidntiff  *s  evidence  in  rebuttal  Hdd  that  this  testimony  was  properly 
excluded. 

After  a  defendant  has  testified  to  what  passed  between  him  and  the  plaintiff  on 
a  certain  occasion.  It  is  not  erroneous  to  permit  the  plaintiff  to  state  what  he 
remembers  of  the  conversation  between  them,  on  the  ground  tliat  his  testi- 
mony tends  to  vary  a  written  contract  If  the  defendant  wishes  to  confine 
the  plaintiff  to  a  written  contract,  he  should  not  open  the  door  for  parol  tes- 
timony by  giving  it  on  his  own  behalf  in  the  first  instance. 

A  defendant,  examined  as  a  witness,  was  asked,  on  putting  a  receipt  in  evidence, 
whether  there  was  not  a  letter  attached  to  it,  when  received.  He  answered,  he 
did  not  remember ;  that  he  did  not  tear  it  off;  and  that  he  had  not  In  his 
possession  any  letter  from  the  plaintiff,  ffeld  that  thb  examination  was  suf- 
ficient to  enable  the  plaintiff  to  prove  there  was  a  letter  attached  to  the  re- 
ceipt, and  to  give  in  evidence  a  press  copy  of  such  letter. 

It  is  proper  to  prove  such  a  letter,  as  a  part  of  the  ra  getta  in  giving  the  re- 
ceipt, and  as  explanatory  of  it. 

THIS  action  was  brought  to  recover  for  services  ren- 
dered by  the  plaintiff  as  attorney  and  counsellor 
and  for  mon(*y  advnnced. 
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The  answer  denied  every  allegation  in  the  complaint, 
except  the  employment  of  the  plaintiff  in  the  suits  spe- 
cified in  the  complaint,  and  alleged  that  the  plaintiff 
agreed  to  render  services  for  a  small  compensation ;  that 
the  plaintiff  rendered  accounts,  at  different  times,  which 
the  defendant  promptly  paid ;  and  that  prior  to  action 
he  had  a  full  settlement  and  paid  all  claims  against  him. 

The  case  was  tried  before  a  referee,  who  reported  in 
favor  of  the  plaintiff,  and  judgment  was  entered  upon 
his  report ;  from  which  the  defendant  appealed. 

S.  J.  Glussepy  for  the  plaintiff. 

John  D.  Broome^  for  the  defendant. 

By  the  Courts  Ingraham,  P.  J.  The  evidence  on  the 
part  of  the  plaintiff  consisted,  mainly,  of  testimony  as 
to  the  various  suits  which  the  plaintiff  had  in  charge 
and  the  services  rendered  in  each.  In  the  course  of  this 
examination  the  plaintiff  testified  to  disbursements  in 
going  to  Washington  for  the  defendant.  This  was  ob- 
jected to  because  the  items  were  not  furnished,  before 
he  was  compelled  to  pay  the  account.  The  objection 
was  overruled. 

There  was  no  objection  to  the  defendant's  stating  the 
amount  of  the  disbursements.  The  defendant  had  the 
right,  on  cross-examination,  to  inquire  into  the  items. 
There  is  no  rule  which  requires  the  items  of  an  account 
to  be  furnished  before  the  creditor  can  bring  an  action 
to  compel  payment. 

Another  objection  was  taken,  to  the  plaintiffs  stating 
what  the  taxable  costs  would  have  been,  in  an  action. 
While  such  evidence  is  not  proper  to  fix  the  value  of 
services  rendered,  I  see  no  objection  to  its  being  given 
to  the  referee  as  a  piece  of  evidence  from  which,  with 
otlier  matters  in  proof,  he  can  judge  as  to  the  value  of 
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the  services  rendered.  The  plaintiflf  is  not  to  recover 
what  would  have  been  taxable  costs,  but  what  the  ser- 
vice was  worth.  The  proof  of  taxable  costs  for  similar 
services  might  be  used  for  establishing  their  value. 

A  receipt  was  given  November  19,  1870,  which  was, 
* '  Received  payment  in  full  for  services  to  date,  for  ser- 
vices, ' '  signed  by  the  plaintiflf.  The  plaintiflf  was  allowed 
to  explain  in  regard  to  that  receipt,  and  the  circum- 
stances under  which  it  was  given ;  to  which  the  defen- 
dant excepted.  The  receipt,  on  its  face,  was  uncertain, 
and  needed  explanation,  even  if  the  general  rule  was 
not  that  a  receipt  is  always  open  to  explanation.  There 
can  be  no  doubt  as  to  the  propriety  of  allowing  the 
plaintiflf  to  state  what  the  receipt  was  for,  and  the 
statements  of  the  defendant  when  the  receipt  was  given 
to  him. 

There  is,  however,  a  still  stronger  reason  for  the  ad- 
mission of  this  testimony ;  and  that  is,  that  the  defen- 
dant had  already  testified  to  the  conversation  had 
between  him  and  the  plaintiflf  when  the  receipt  was 
given,  and  there  was  no  reason  why  the  plaintiff  should 
not  give  bis  statement  of  what  passed  at  the  giving  of 
the  receipt,  as  well  as  the  defendant. 

After  the  plaintiflf  had  finished  the  rebutting  testimony, 
on  his  part,  the  defendant  offered  witnesses  to  sustain 
his  testimony  on  the  defence,  and  to  contradict  the 
plaintiff's  evidence  in  rebuttal.  This  was  properly  ex- 
cluded. It  was  a  subject  that  had  been  inquired  into 
on  the  defence,  and  witnesses  had  been  examined. 
There  was  no  propriety  in  opening  the  case  again,  to 
sustain  the  defendant  in  matters  which  he  had  once  in- 
quired about.  Although  it  is  a  matter  in  the  discretion 
of  the  court,  the  better  rule  is  not  to  suffer  such  a  course 
of  proceeding. 

Nor  do  I  see  any  objection  to  evidence  of  what  passed 
between  the  parties  at  the  first  retainer  in  the  patent 
suits.     Tlj(»  df^feiuhint  lind  t(*sfififHl  to  wliat  passed,  and 
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the  plaintiff  was  allowed  to  state  what  he  remembered 
of  the  conversation  between  them.  It  would  be  a  strange 
rule  that  would  permit  one  party  to  state  a  conversa- 
tion between  him  and  his  adversary,  and  then  prevent 
the  other  party  from  making  a  similar  statement  be- 
cause it  varied  the  written  contract.  If  the  defendant 
wished  to  confine  the  party  to  a  written  contract,  he 
should  not  have  opened  the  door  for  parol  testimony 
by  giving  it  on  his  own  behalf  in  the  first  instance. 

The  plaintiff  gave  in  evidence  a  press  copy  of  a  letter 
which  he  testified  was  attached  to  Exhibit  No.  4,  when 
he  sent  it  to  the  defendant  by  mail.  This  was  objected 
to,  on  the  ground  that  the  necessary  steps  had  not  been 
taken  to  allow  the  introduction  of  a  copy,  and  that  it 
would  not  be  evidence,  if  it  had  been  so  proved. 

The  first  objection  would  have  been  a  valid  one  if  it 
had  been  correct ;  but  there  was  sufficient  given  before, 
by  the  defendant,  to  warrant  its  introduction.  He  was 
asked,  when  he  put  in  evidence  the  receipt  (Exhibit  4,) 
whether  there  was  not  a  letter  attached  to  it.  He  said 
he  did  not  remember ;  that  he  did  not  tear  it  off ;  and 
he  had  not  in  his  possession  any  letter  from  the  plain- 
tiff. This  examination  was  sufficient  to  enable  the 
plaintiff  to  prove  there  was  a  letter  attached  to  the 
receipt ;  and  to  give  in  evidence  a  press  copy  of  such 
letter. 

There  can  be  no  doubt  about  the  propriety  of  proving 
such  a  letter  as  a  part  of  the  res  ffestas  in  giving  the  re- 
ceipt, and  explanatory  of  it. 

There  is  an  exception  to  the  refusal  of  the  referee  to 
state  an  account  between  the  parties  after  his  report  as 
stated  in  the  defendant' s  points.  If  there  was  any  such 
application  made  after  the  report,  it  is  not  available  on 
this  appeal.  The  referee  has  stated  in  his  opinion  the 
items  he  had  passed  upon,  from  which  it  is  easy  to  as- 
certain those  which  have  been  allowed. 
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We  see  no  error  upon  the  trial  which  will  justify  us 
in  setting  asMe  the  jadgment. 

Judgment  affirmed. 

[PnuiT  Dkpahtmsnt,  Geite&al  Term,  at  New  York,  November  8,  1878.    /n- 
graham  and  Famteherf  Justices.] 
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Claflin  and  others  ts.  Tishleb. 

In  an  action  npon  a  check,  alleged  to  have  been  given  by  the  defendant  to  the 
plaintifis  for  valne,  the  answer  denied  the  receipt  of  anytliing  therefor,  and 
alleged  that  the  check  was  placed  in  the  plaintiiffi*  poeseesion  to  be  held  sub- 
ject to  the  drafts  of  the  defendant  in  £&vor  of  such  of  the  creditors  of  L.  as 
should  release  him  from  his  indebtedness;  and  that  before  such  releases  were 
given,  the  defendant  demanded  back  the  check  from  the  plaintiffs.  It  was 
shown  that  the  attempt  to  obtain  releases  was  unsuccessful,  and  payment  of 
the  check  was  stopped.  Hdd  that  the  plaintiib  had  no  title  to  the  check  ; 
nor  could  they  obtain  any,  before  the  agreement  had  been  fully  complied 
with,  nor  until  the  defendant  had  drawn  upon  them  for  some  portion  of  the 
amount. 

APPEAL,  by  the  plaintiffs,  from  a  judgment  entered 
at  a  Special  Term,  on  the  verdict  of  a  jury. 

TT.  H.  Arnoux^  for  the  appellants. 

D.  P.  Barnard^  for  the  defendant. 

By  the  Court,  Inobaham,  P.  J.  The  complaint  in 
this  case  is  npon  a  check,  (for  $500,)  alleged  to  have 
been  given  by  the  defendant  to  the  plaintiffs  for  value. 
The  answer  denies  the  receipt  of  anything  therefor,  and 
alleges  that  the  check  was  placed  in  the  possession  of 
the  plaintiffs  to  be  held  subject  to  the  drafts  of  the  de- 
fendant in  favor  of  those  of  the  creditors  of  one  Land- 
man who  should  release  him  from  his  indebtedness ;  and 
that  before  such  releases  were  given,  the  defendant  de- 
manded back  the  check  from  the  plaintiffs.     The  at- 
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tempt  was  made  to  get  the  releases,  according  to  the 
testimony  of  the  defendant,  but  was  not  snccessfal, 
except  with  a  few  of  the  creditors,  including  the  plain- 
tiffs. The  defendant  then  demanded  the  check,  and 
stopped  the  payment. 

It  is  clear  that  the  plaintiffs  had  no  title  to  the  check ; 
nor  could  they  obtain  any,  before  the  agreement  as 
proved  was  fully  complied  with,  nor  until  the  defendant 
had  drawn  checks  on  them  for  some  portion  of  the 
amount.  This  was  not  done,  and  the  defendant  de- 
manded the  return  of  the  check.  If  the  plaintiffs  had 
any  claim  against  the  defendant,  for  signing  the  compo- 
sition paper,  it  should  be  enforced  on  the  agreement 
therefor,  and  not  on  the  check. 

The  paper  called  a  release  was  not  such.  It  was  an 
agreement  to  accept  twenty-five  per  cent,  for  their 
claims,  from  Landman,  and  there  was  no  agreement  in 
it  binding  the  defendant  to  pay  it.  Until  he  assumed 
that  obligation  by  drawing  drafts  therefor  on  the  check 
deposited  with  the  plaintiffs,  there  was  no  liability  to  be 
enforced  against  the  defendant. 

Even  if  the  paper  had  been  binding  on  the  defendant, 
as  a  compromise  for  twenty-five  per  cent,  it  was  void 
as  to  the  plaintiffs  because,  as  appears  by  the  affidavit 
of  Roberts,  they  had  agreed  to  receive  forty  cents  on 
the  dollar,  instead  of  twenty-five  cents,  as  stated  in  the 
agreement.. 

There  was  no  error  in  the  charge  of  the  judge  that  if 
the  check  was  given  to  pay  certain  creditors,  the  plain- 
tiffs could  not  recover.  He  might  have  gone  further, 
and  charged  that  the  plaintiffs  had  no  right  of  action  on 
the  check,  for  any  cause. 

Judgment  affirmed,  with  costs. (a) 

[FiRBT  Department,  Gkxeral  Term,  at  New  York,  November  8, 1873.  Inffrti- 
ham  and  Fancher,  Justice^.] 

(a)  Affirmed  by  Court  of  AppealH.    (55  A'.  )'.  057.) 
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ACCOUNT. 

There  is  no  rale  which  requires  the 
items  of  an  account  to  be  furnished 
before  the  creditor  can  bring  on  ac- 
tion to  compel  pa3nnent  Foster  v. 
Hewbrouffh,  046 

See  Attornby,  1. 


ACCOUNT  STATED. 
See  AoKSXifxifT,  2. 


ACTION. 

1.  U  Beems  there  is  no  principle  of  tlie 
common  law  that  will  authorize  a  re- 
covery for  fraudulently  procuring  a 
false  account  to  be  audited  by  any 
officer  or  board  clothed  with  the 
power  to  audit  and  settle  accounts 
against  either  the  state,  county  or 
town.  But  for  money  fraudulently 
obtained,  an  action  will  undoubt- 
edly lie.     Hobbiruy,  WooUoU,       63 

2.  Where  money  in  the  hands  of  a  trus- 
tee has  been  applied  to  the  legiti- 
mate purposes  for  whicli  it  was 
designed,  with  the  consent  of  the 
ceeiuie  que  truet,  the  latter  cannot 
recover  it  from  the  trustee,  even 
though  the  use  to  which  it  was  ap- 
jiliwl  was  illegal.  Toion  of  Verona 
V.  reckham,  108 

8.  Although  money  may  have  passed 
into  the  tuinds  of  an  individual  in  a 
way  not  authorized  by  law,  yet  if  it 
was  given  him  to  be  applied  to  a 
speciKc  purpose,  and  he  has  so  ap- 
pli(*!    il,   hg^  Gaim«)t,    in  e']U!ty  n?i(l 


eood  conscience,  be  called  on  to  re- 
fund it.  ib 

4.  Goods,  which  had  been  obtained 
from  Uie  plaintiff  by  J.  6.,  by  false 
pretences,  were  transferred  by  him 
to  the  defendant,  in  fraud  of  cred- 
itors. Subsequently,  on  being  told 
by  one  of  the  plaintiffs  that  it  would 
be  best  if  he  would  pay  J.  G.*8  debt, 
the  defendant  promised,  verbally, 
without  any  new  consideration,  to 
pay  for  the  goods.  Held  that  no 
action  would  lie,  upon  this  promise. 
Bausinffer  v.  OuenUmer,  186 

5.  An  action  for  a  tort  survives  after  a 
verdict.  {Code,  g  121.)  Zogbaum 
V.  Parker,  341 

6.  The  plaintiff  having  printed  a  book 
containing  the  proceedings  of  the 
board  of  supervisors  of  Oswego 
county,  under  a  c«»ntract  with  such 
board,  presented  his  account  for 
printing,  for  audit,  and  they  took  the 
same  into  consideration  and  rejected 
it.  Held  that  the  plaintiff's  claim 
being  one  which  by  law  (1  B.  S. 
885;  1  Mm.  SOU.  at  Large,  857,  §  8, 
stih.  IS)  roust  be  presented  to  and 
passed  upon  by  the  board  of  super- 
visors, and  it  having^been  presented, 
passed  upon  and  rejected,  no  action 
at  law  could  be  maintained  for  its 
recovery.  Adarm  v.  Board  of  Su- 
pcrvisors  of  Oswego  CoufUg,  868 

Discontinuance  of    See  Discontinu- 
ance. 

Cause  of     Sec  Assign  abilitt. 
Joinder  of  Causes  of     See  Pleading. 

See  Parties,  3. 
Pleading,  1. 
Towns,  1. 

Trespass  on  Lands,  3. 
Warranty,  3. 
YVaiku.  2,  i. 


652 


iSdex. 


ADVERSE  POSSESSION. 

1.  What  is  necessary  to  constitute  an 
adverse  possession.  Ogden  v.  «/«n- 
ning^t  801 

2.  The  possession  of  a  party  who  en- 
ters under  an  executory  contract  to 
purchase  land,  and  subsequently  ob- 
tains his  deed  in  pursuance  of  the 
contract,  is  adverse  from  the  time  of 
entry,  as  to  all  the  world,  except  the 
vendor,  /lowland  v.  Newark  Ceme- 
tery AetodatiMHf    *  866 

8.  The  defendants  held  under  a  deed 
executed  less  than  twenty  years 
before  the  commencement  of  an  ac- 
tion brought  to  recover  the  posses- 
sion of  land.  Hdd  that  evidence 
to  show  that  more  than  twenty 
years  before  the  action  was  com- 
menced, they  entered  into  possession 
under  an  executory  contract  for  the 
purchase  of  the  premises,  which  sale 
was  afterwards  consummated  by 
deed,  was  admissible  for  the  purpose 
of  establishing  an  adverse  posses- 
sion, ib 


ADVICE  OF  COUNSEL. 
8t6  Malicioos  PaosBounoir,  2,  8. 


AGREEMENT. 

1.  drnftrucUon  and  effeeL 

1.  The  defendant  employed  the  plain- 
tiff to  purchase  potatoes  for,  and 
ship  them  to,  tne  defendant,  at 
Brooklyn,  and  agreed  to  reimburse 
the  plaintiff  such  sura  as  he  should 
pay  for  potatoes,  purchased  at  their 
market  value,  ana  to  give  him,  in 
addition  thereto,  five  cents  per  bush- 
el,  as  commissions  for  buying,  and 
two  cents  per  bushel  for  storage. 
Upon  these  terms  the  defendant 
agreed  to  buy  potatoes  for  the  de- 
fendant, at  their  market  value,  and 
to  furnish  65  pounds,  of  one  kind, 
and  70  pounds,  of  another,  to  the 
bushel.  Beld,  1.  That  under  this 
agreement  the  plaintiff  was  the  de- 
fendant's disbursing  agent,  liable  in 
law  to  his  principal  for  a  faiUiful 
application  of  the  money  disbursed ; 
which  was  to  be  reimburse^l  to  him ; 
ftiul  tljat  }ic  was  bouii.l  to  piy  over 


any  balance  found  due  to  his  princi- 
pal, on  settlement  2.  That '  the 
plaintiff  was  also  liable  to  the  defen- 
dant for  any  failure  on  his  part  to 
furnish  one  kind  of  potatoes  weigh- 
ing 60  pounds,  and  another  weighing 
^0  pounds,  to  the  bushel.  8.  That 
the  plaintiff  made  no  contract  to 
guaranty  the  safe  delivery,  or  safe 
transportation,  of  the  property  pur- 
chased by  him  for  the  defendant. 
4.  That  if  the  plaintiff   purchased 

Sotatoes  at  the  market  value,  the 
efendant  was  bobnd  to  pay  him 
that  value,  with  the  addition  of  five 
cents  per  bushel  for  commissions, 
and  two  cents  per  bushel  for  storage. 
6.  That  if  the  plaintiff  performed 
other  duties,  or  incurred  other  lia- 
bilities— as  in  shipping,  guarantying 
for  safe  delivenr,  insurance,  flight, 
^c. — ^beyond  the  terms  of  the  agree- 
ment, the  law  implied  that  they  were 
performed  or  incurred  upon  terms 
governed  by  the  known  usages  of  * 
trade  among  that  class  of  Commercial 
agents.  6.  That  all  means  neces- 
sary and  proper  for  the  perform- 
ance of  such  duties,  and  aU  neces- 
sary expenses  incurred,  with  such 
adaitional  commissions  as  the  cus- 
toms of  trade  allowed  therefor,  were 
included  in  such  implied  agreement. 
Oilchrist  v.  Brooklyn  Qroctri  Man- 
ufaeturing  AesociaUonf  890 

2.  Under  this  agreement,  the  plaintiff 
purchased  for,  and  shipped  to,  the 
defendant  two  boat  loads  of  potatoes, 
and  furnished  invoices  thereof,  and 
also  a  statement  of  the  accounto,  in- 
cluding bills  of  purchase,  quantities, 
commissions  and  expenses,  and  cred- 
iting the  defendant  with  advances ; 
claiming,  in  such  statement,  a  bal- 
ance of  $627.14  as  due  to  the  plain- 
tiff. The  defendant  examined  such 
account,  making  no  objection  thereto, 
except  in  respect  to  the  amount  of 
potatoes.  The  plaintiff  thereupon  . 
deducted  from  his  claim  the  items 
objected  to  ;  and  the  defendant  paid 
the  balance  of  the  account,  besides 
2ff  cents  per  barrel  for  freight  to  be 
added,  which  the  defendant  agreed 
to  reimburse  the  ]>laintiff,  upon  the 
receipt  of  the  potatoes,  i/e^/,  1.  That 
the  account  thus  settled  and  the  bal- 
ance thereof  paid,  became  an  aceoumi 
Hated;  and  that  the  referee  erred 
in  openinsr  such  account  without  any 
legal  evidenoe  of  fraud,  uii»eonduct 
or  iiiislako,  ;i'id  nU.)win:7  tht*  <li*fiu- 
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dant  to  prodnoe  evidence  to  show 
that  the  qoantity  of  potatoes  oon- 
tained'lQ  the  two  boats  was  less 
ttian  the  quantity  charged  in  said 
acconnt.  2.  That,  in  the  absence  of 
any  finding  that  the  plaintiff  had 
been  guilty  of  fraud  or  mistake,  and 
in  the  &ce  of  a  finding  of  an  ac- 
count stated,  compromi^  and  set- 
tled between  the  parties,  which  in- 
cluded the  charges  for  moneys 
advanced,  services  i>erformed  and 
commissions  demanded^  the  referee 
erred  in  proceeding  upon  the  theory 
that  the  risk  of  transportation  in. 
party  and  a  deficiency  of  quantity 
when  the  property  was  received  by 
the  defen^mt,  was  a  responsibility 
of  the  plaintiff  for  which  ne  was  ac- 
conntaDle.  8.  That  the  referee  also 
erred  in  proceeding  upon  the  theory 
that  by  ue  terms  of  his  agency,  the 
plaintiff  guarantied  the  defendant  to 
DC  accountable  to  it  that  the  quan- 
tity of  potatoes  purchased  should  be 
estimated  or  ascertained  by  tlie 
quantity  that  the  defendant  should  ac- 
tually receive,  in  Brooklyn.  4.  That 
in  the  absence  of  any  evidence  that 
the  plaintiff  ever  agreed  to  adopt 
the  canal  weigh-lock  as  the  stand- 
ard of  measurement,  or  of  proof  of 
its  correctness,  it  was  error  for  the 
referee  to  adopt  that  as  the  standard. 
That  the  derendant  was  bound  to 
show  that  the  weigh-lock  was  a  true 
standard.  6.  That  the  referee  also 
erred  in  excluding  evidence,  offered 
bv  the  plaintiff,  to  prove  the  custom 
of  doing  that  kind  of  busineas  at  the 
place.  ib 

8.  A  referee  found  that  in  the  soring 
of  1869  the  plaintiff  agreed  with  tlie 
defendant  to  purchase,  and  the  defen- 
dant to .  sell,  a  certain  quantity  of 
shingles  then  manufactured,  and  aU 
the  shingles  of  the  same  description 
which  the  defendant  should  manu- 
facture during  the  season  which 
would  end  about  the  18th  of  Novem- 
ber following.  That  the  plaintiff 
advanced,  upon  such  contract,  from 
time  to  time,  $8,698.98,  and  received 
shingles  to  the  amount  of  $8,178.12. 
That  on  the  7th  of  September  the 

Elaintiff  notified  the  defendant  that 
e  would  not  take  any  more  shin- 
eles.  That  the  defendant  manu- 
Mctured  225,000  shingles  that  year 
of  the  description  the  plaintiff  was 
bound  to  take,  which  he  sold  to  other 
persons,  at  a  loas  of  $112.50.     That 


'  there  was  an  excess  of  money  in  the 
defendant's  hands  of  $520.  From 
that  sum  the  referee  deducted  said 
sum  of  $112  JSO,  and  ordered  judg- 
ment for  the  plaintiff  for  the  bal- 
ance, ffeldt  that  the  referee's  con- 
clusion of  law,  from  the  facts  found, 
was  oorrecL     Siminona  v.  Lee,      567 

4.  By  an  agreement  between  the  par- 
ties, the  plaintiff  agreed  to  advance 
to  the  defendants  $2,000,  for  which 
they  were  to  sjive  their  note,  at  six 
months,  with  interest,  and  assign  to 
the  plaintiff  one-fonrth  part  of  their 
interest  in  certain  mining  property. 
The  money  was  advancra,  the  note 
given,  and  the  one-fourth  of  the  in- 
terest was  transferred.  It  was  also 
agreed  that  the  plaintiff  might  elect 
to  purchase  one-fifth  of  the  defen- 
dants' interest,  within  five  months, 
for  $5,000,  by  giving  a  written  no- 
tice of  such  ele^on ;  and  at  the  end 
of  one  month  from  such  election, 
he  was  to  surrender  the  note  and 
pay  $8,000 ;  on  which  payment  and 
surrender,  such  interest  was  to  be 
transferred.  Held  that  the  first  trans- 
action was  an  advance  of  money 
and  giving  a  note  as  security  there- 
for ;  whi<m  was  to  be  changed  into  a 
purchase,  at  the  election  of  the  plain- 
tiff, within  five  months,  on  a  writ- 
ten notioe  and  payment  of  the  bal- 
ance^   Banfft  V.  Ni/rdheimer,        627 

5.  And  the  judge  havinfi^  found  that 
there  was  no  election  by  the  plain- 
tiff to  purchase;  Htld  that  there  was 
no  ground  on  which  the  court  could 
hold  that  the  original  transaction 
was  changed  from  a  loan  to  a  pur- 
chase ;  but  that  the  plaintiff  was  en- 
titled to  recover  the  amount  of  his 
advance,  with  interest.  ib 

2.   ValifUty  and  UgaUtg. 

6  The  defendant,  on  request,  submitted 
to  the  plaintiff  an  otfer,  in  writing, 
containing  the  terms  upon  which  he 
would  carry  a  quantity  of  iron  from 
Brooklyn  to  Saginaw,  viz.:  that  he 
would  carry  the  same  at  $4.50  per 
ton  between  the  15tli  of  October  and 
25th  of  November,  freight  to  be 
paid  at  Saginaw ;  and  that  if  the  iron 
was  not  ready  by  the  15th  of  Oc- 
tober, he  would  extend  tlie  time  to 
the  18th,  adding  three  days  to  the 
time  of  delivery  at  Saginaw.  This 
offer  was  accepted.  Held  1.  That 
this  wft3  a  valid  contract  between 
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the  parties.  2.  That  it  was  a  condi- 
tion precedent  to  the  obligation  to 
carry  that  the  pUintiif  should  deliver 
to  the  defendant  the  iron  to  be  car- 
ried. 8.  That  it  was  absolutely 
essential  that  the  iron  sliould  be  ac- 
tually delivered,  if  called  for,  or  ac- 
tually ready  for  delivery.  That  an 
order  on  the  warehouseman  would* 
be  a  sufficient  delivery,  provided  the 
warehouseman  would  deliver  when 
called  upon.  4.  That  if  the  defen- 
dant haa  called  for  tbb  iron  as  early 
as  the  19th  of  October  and  it  had 
not  been  delivered,  and  none  was 
delivered  until  the  23d,  there  would 
have  been  a  failure  to  perform  the 
condition  precedent,  which  would 
have  justified  the  defendant  in  aban- 
doning the  contract ;  but  that,  to  do 
that  and  entitle  himself  to  carry  up- 
on an  implied  promise  to  pay  him 
what  it  was  worth,  he  should  have 
disaffirmed  the  contract  and  refused 
to  carry  upon  it  0.  That  having 
received  and  conveyed  tlie  prop- 
erty, under  the  contract,  the  defen< 
dant  could  not  demand,  for  his  ser- 
vices, more  than  the  contract  price. 
6.  That  the  defendant  having  de- 
manded more,  and  refused  to  deliver 
the  property  until  the  illegal  claim 
should  be  satisfied,  the  plaintiff, 
after  having  paid  such  excess,  under 
protest,  was  entitled  to  recover  the 
same  of  the  defendant  7.  That  the 
defendant  was  also  liable  for  the 
plaintiffs  time  and  expenses  in 
searching  for  the  iron,  and  for  pay- 
ments made  bv  him  to  satisfy  liens 
acquired  by  other  persons,  thereon, 
which  were  the  direct  result  of  the 
defendant's  breach  of  his  contract. 
Fanoell  v.  Davit,  78 

7.  The  defendants,  or  some  of  them, 
having  been  appointed  a  commit- 
tee for  the  county  of  Erie,  by  the 
Republican  county  convention  held 
in  September,  1856,  to  attend  to  the 
organization  of  that  party  in  said 
county,  held  a  meeting,  on  the  4th 
of  October,  at  which  a  preamble  and 
a  series  of  resolutions  were  adopted. 
The  preamble  recited  tliat  the  com- 
mittee had  resolved  to  employ  an 
agent  to  thoroughly  organize  tlie 
party  in  every  election  district  of 
tUu  county.  It  was  then  resolved 
timt  whoever  mi|^ht  be  so  employed 
HJiould  bo  required  to  devote  his 
tiiiio  to  the  service  and  accompauy- 
i.'i^  du.ie.j,  until  Oiie  woe.;  ufccr  the 


next  ensuing  state  election ;  and  for 
such  service  the  county  committee 
should  pay  the  sum  o^  |l,7ftOtosnch 
agent,  such  sum  to  include  all  and 
every  expense  attending  said  oi^ani- 
zation,  including  the  salary  of  the 
agent  from  date  to  the  time  desig- 
nated, his  traveling  and  board,  and 
necessary  printing  of  statistics.  The 
2d  resolution  required  such  agent  to 
keep  a  record  of  his  doings ;  to  make 
a  list  of  suitable  men  in  every  elec- 
tion   district,   to  whom  documents 
might  be  sent  and  with  whom  the 
committee  could  oorrefqpond,  and  who 
might  be  relied  on  to  perfect  local 
organizations  and  to  attend  the  polls 
on    election    day,  and    who    would 
pledge   themselves  to  see  that  Ke- 
publican  voters  performed  their  du- 
ties on  such  day,  Ac ;  and  that  all 
such  records  of  doings,  and  lists  of 
names,  should  be  kept  In  a  book  to 
be  procured   by  the  agent,  for  the 
purpose.     By  the  6th  resolution,  it 
was  made  the  duty  of  the  agent  to 
make    the    party  friends  in  every 
election  district  bear  the  expense  nec- 
esHary  to  carry  on  the  elections  in 
their  respective  districts.   The  plain- 
tiff was   appointed  agent  to  carry 
into  effect  the  object  contemplated  by 
these  resolutions.   He  sent  a  letter  to 
the  committee,  informing  them  that 
he  accepted  the  appointment  "  with 
the  exi)re8s  understanding  that  the 
compensation  agreed  to  be  paid  him 
was  for  defraying  expenses  for  which 
money  was  not  proUbited  by  law  to 
be  contributed  and  paid,  and  th^ 
such  other  duties  and  services  as  he 
might  perform  were  voluntary  and 
gratuitous."      The    resolutions   and 
tiie  letter  of  acceptance  constituted 
the  contract    between  the   parties. 
In  an  action  thereon :     Ueldf  1.  That 
the  contract  was  that  the  commit- 
tee  would  pay   to  the  plointifi*  the 
sum  of  $1,750  for  the  penbriuance  of 
such  of  the  duties  specified  in  the 
resolutions,  and  of  such  as  the  com- 
mittee should  require  him,  from  time 
to  time  to  perform,  until  one  week  af- 
ter   tiie  election  tiien  to  be  held. 
Tliat  if  there  were  any  of  the  du- 
ties in  the  resolutions  specified  that 
were  not  in  contravention  of  the  stat- 
ute, the  plaintiff  was  entitled  to  re- 
cover.   That  it  was  for  such  duties, 
only,  that  by  the  contract  he  could 
demand  pay.     2.  That  before  there 
could  be  a  viulation  of  the  provision 
of  tiie   stiitutc,   fur  bidding  the  con- 
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tribution  of  money  "  for  any  other 
purpose,  intended  to  promote  the 
elecUon  of  any  particular  person  or 
ticket,"  there  must  be  a  candidate  or 
ticket  before  the  electors,  to  be  voted 
for.  8.  Tliat  the  plaintiff  was  enti- 
tled to  recover  for  any  service  per- 
formed by  him,  for  the  committee, 
wider  his  contract,  prior  to  the  nomi- 
nation of  candidates,  by  the  Repub- 
lican party,  in  the  fall  of  1866. 
4.  That  he  was  also  entitled  to  re- 
cover for  such  duties  performed  by 
him  after  the  nomination  of  candi- 
dates, as  were  provided  for  by  the 
resolutions  and  not  forbidden  by  the 
statnte.  6.  That  it  was  not  a  viola- 
tion of  the  statute  for  the  plaintiff  to 
keep  a  record  of  his  doings  under 
his  appointment ;  nor  to  make  a  list 
of  suitable  men  in  every  election 
district,  to  whom  documents  might 
be  sent,  and  with  whom  the  commit- 
t4^e  could  correspond,  who  might  bo 
relied  on  to  perfect  local  organiza- 
tions. 6.  That  a  compliance  by  the 
plaintiff  with  the  requirements  of  the 
fith  resolution,  that  he  should  in 
every  case  endeavor  to  make  the 
party  friends,  in  every  election  dis- 
trict, bear  the  expense  necessary  to 
carry  the  elections  in  their  respective 
districts,  would  be  a  violation  of  the 
statute;  inasmuch  as  it  would  seem 
to  contemplate  raising  money  by 
bribery  or  other  unlawful  means,  re- 
gardless, altogether,  of  the  votes  of 
the  lawful  voters.  That  it  was  in- 
tended, by  the  resolution,  to  provide 
for  raising  money  in  the  election 
districts,  to  carry  on  the  election ; 
and  even  if  that  was  the  intention,  it 
was  unlawful.  7.  That  the  plain- 
tiff's contract  was,  in  terras,  with 
the  county  committee,  but  that  only 
such  of  the  members  as  voted  for 
the  resolutions  were  liable;  unless 
those  not  voting  hod-  authorized  the 
others  to  pass  the  resolutions,  and 
agreed  to  be  bound  thereby.  8.  That 
the  termination  of  the  term  of  office 
of  the  committee  did  not  relievo  them 
from  liability.  That  those  who  made 
the  contract  were  bound  to  see  it 
performed ;  that  the  committee  that 
was  appointed  to  succeed  the  defen- 
dants never  assumed  any  obligation 
to  pay  the  pUuntiff  for  his  services, 
and  they  were  not  the  successors  of 
the  defendants,  in  that  sense  that 
rendered  them  liable  on  the  contracts 
of  their  predecessors.     9.  That  the 


case  should  have  been  submitted  to 
the  jury.     Siter  v.  JOanieU,  426 

8.  Held,  also,  that  upon  a  second  trial 
it  might  be  proper  to  submit  to  the 
jury  tne  question  whether  it  was  not 
the  intention  of  the  parties  to  evade 
the  statute  by  enabling  the  plaintiff 
to  get  pay  for  services  that  were 
wholly  illegal.  And  that,  should 
they  so  find,  it  would  be  for  the  court 
then  to  determine  what  the  effect  of 
such  a  finding  on  the  plaintiff's  right 
to  recover  was;  that  is  to  say, 
whether  the  contract  was  wholly 
void,  or  only  for  so  much  as  yfos 
done  in  violation  of  the  statute,      ib 

9.  The  defence  that  the  contract  sued 
on  is  void  because  against  public, 
policy  and  contrary  to  good  morals, 
need  not  be  set  up  in  the  pleadings. 
Before  a  recovery  can  be  had  by  the 
plaintiff,  he  is  bound  to  prove  a  valid, 
binding  contract  Such  proof  is  in- 
dis]^>ensable  to  a  right  of  action ;  and 
the  immorality  of  the  allied  agree- 
ment can  be  insisted  on  under  an 
answer  containing  a  general  denial. 
ButseU  V.  Burton,  689 

10.  In  an  action  to  recover  for  services 
alleged  to  liavo  been  rendered  by  the 
plaintiff  for  the  defendant,  under  an 
agreement,  the  referee  found  that  the 
defendant  employed  the  plaintiff  to 
act  as  his  agent,  and  to  give  his  at- 
tention and  services  in  and  about 
making,  preparing  and  prosecuting 
a  certain  claim  which  the  defendant 
had  against  the  state,  before  tlie  leg- 
islature, and  in  preparing  and  per- 
fecting a  bill  to  be  prosecuted  before 
said  legislature,  for  the  settling  and 
paying  of  such  claim,  and  ascertain- 
ing the  amount.  That  tlio  plaintiff 
should  make  the  necessary  state- 
ments of  the  facts  and  attend  before 
the  proper  committees  of  either  or 
both  houses,  prepared  to  argue  tlie 
same,  if  necessary;  and  that  he 
should  do  all  that  was  necessary  and 
proper  to  be  done  to  ensure  its  pa:$- 
sage  ;  and  that  for  such  services,  the 
defendant  promised  and  agreed  to 
pay  the  plaintiff  the  sum  of  1^1,500, 
out  of  the  first  moneys  he  should 
receive  on  account  of  the  claim. 
Hdd  that  there  was  nothing  of  an 
illegal  character  expressly  stipulated 
for.  in  the  agreement ;  and  that  tho 
contract  as  ]>roved   and  found  wojJ 
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not»  of  itself,  ftnd  by  its  terms,  neoes- 
ttrily  illegal  and  yo&d.  i6 

11.  Meldf  aUo,  that  the  legal  presamp- 
tion  was  in  favor  of  its  validity ;  that 
it  might  or  micht  not  cover  an  ille- 
gal consideration.  Hence  it  fell 
within  the  province  of  the  referee 
to  determine,  from  the  whole  esse, 
whether  illegal  services  were  in  the 
oontempUtion  of  the  contrmcting  psr- 

12.  And  the  referee  having,  upon  con- 
flicting evidence,  found,  in  effect, 
that  none  but  l^al  services  were 
stipulated  for  or  contemplated,  by 
the  parties;  it  was  A«U  that  the  court 
was  not  at  liberty  to  say  that  he  had 
found  erroneously,  ox  erroneously 
refused  to  find  as  requested.  & 

18.  One  who  has  a  daim  against  the 
state  may  employ  competent  per- 
sons to  aid  him  in  obtaining  appro- 
priate legislation,  to  the  end  that 
hu  daim  may  be  recognized  and 
satisfied.  ib 

14.  The  plaintiffs,  desiring  to  rent  a 
store  owned  by  the  defendant,  in- 
quired of  him,  by  letter,  whether  he 
would  rent  it  to  them  for  five  years. 
In  reply,  the  defendant  wrote  to  the 
plaintiln!,  sajring  they  could  have  a 
lease  of  the  store  for  fn'e  years,  at  a 
rent  of  $1,500  per  year,  if  the  se- 
curity they  ofielvd  was  satisfactory, 
llie  plainti£b  offered  K.  as  secu- 
rity. The  defendant,  upon  inquiry, 
concluded  not  to  accept  him,  and 
so  informed  the  plaintifib.  Held  that 
no  agreement  was  concluded,  be- 
tween the  parties,  whereby  the  de- 
fendant was  bound  to  lease  the  store 
to  the  plaintiffis.    MeOrath  v.  Brown^ 

481 

8.   When  explainable  by  parol  etndence. 

15.  The  plaintiff^,  a  boat  owner,  ap- 
plied to  S.,  the  agent  of  the  defen- 
dant, who  was  a  dealer  in  coal  at 
Syracuse,  for  a  load  of  coal,  to  be 
carried  as  freight  fur  the  defendant, 
to  Syracuse.  8.  was  the  defendant's 
agent  for  the  sole  purpose  of  pro- 
curing boats  to  convey  coal  from 
llonduut  to  Syracuse.  The  agent 
replied  that  he  would  ffive  an  order 
on  the  coal-yard,  for  a  Toad  of  coal  of 
such  a  cliaracter  that  the  boat  would 
not  be  delayed  at  all.    Thereupon 


the  plidntiff  received  an  order,  which 
he  aid  not  read,  it  being  enclosed  in 
an  envelope  On  presenting  it  at 
the  coal-yard,  the  plaintiff  was  de- 
layed several  days,  waiting  for  his 
load.  Held  that  the  order  was  not 
intended  to  embrace  the  whole  con- 
tract ;  and  that,  therefore,  parol  ev- 
idence of  the  conversation  between 
the  plaintiff  and  8.,  at  the  time  of 
the  delivery  of  |;he  order,  was  ad- 
missible, to  show  tlie  terms  of  the 
contract.    FUktr  v.  Abeel,  881 

See  Acnoir,  4. 

ARsrrRAnox  axd  Award,  1. 

ASSIGXMXXT,  1. 
DUfURRAOK,  1. 

exchanok,  1,  2. 
Express  Companixs,  1. 
Inscrancx  (Firr),  2,  8. 
Mastsr  and  Servant,  1. 
New  York  (Citt  or,)  8. 
Parent  and  Child. 
Paraes,  8,  9. 
Partnersoip,  1. 
Promibsort  Notes,  6,  6,  7. 

liEDEMPnON. 

Towns,  4, 
Witness,  4. 


ALIENa 

1.  The  statutes  which  enable  resident 
aliens  to  take  and  hold  real  estate 
in  this  state  apply  onlv  to  such  as 
have  purchased  the  land  didmed  by 
them,  or  have  taken  a  conveyance 
thereof,  or  to  whom  the  lands  have 
descended,  or  been  devised.  iBttoi- 
heimer  v.  Hejfeman,  874 

2.  Although,  when  a  dtixen  ^es  witb« 
out  a  will,  the  presumption  may  be 
that  he  leaves  some  person  who  is 
his  heir  and  entitled  to  take  any  land 
of  which  he  may  have  died  seised, 
by  descent,  yet  when  it  appears  that 
the  person  claiming  to  be  neir  is  an 
alien,  he  cannot,  fur  that  reason,  take 
by  descent ;  and  no  presumption  can 
be  indulged,  in  his  favor.  ib 

See  MoRTOAOB,  4. 


AMENDMENT. 

I.  In  a  judgment  of  foreclosure  there 
was  a  clerical  error,  which  consisted 
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in  givuifip  a  distance,  in  the  descrip- 
tion of  me  premises,  as  "about  193 
feet  four  inches/'  instead  of  "  about 
123  feet  four  inched  "  which  was  tlie 
correct  distance.  The  mortgage  cor- 
rectly describdd  the  premises  sold 
by  the  referee;  and  they  were  cor- 
rectly described  in  the  lU  pendens^ 
and  in  all  the  proceedings  except  the 
judgment.  Following  the  woixis  of 
description,  in  the  judgment  was  a 
reference  to  a  deei,  made  by  the 
plaintiff  to  the  defendant,  in  which 
the  description  was  correct  The 
referee  sola  the  premises  described 
in  the  mortgage,  and  there  was  no 
pretence  that  the  purchaser  was  mis- 
led. The  report  of  sale  was  correct 
in  its  description ;  and  after  the  sale 
an  order  of  the  court  was,  upon  con- 
sent of  all  the  parties  who  nad  ap- 
peared in  the  action,  and  upon  all 
the  proceedings  had  therein,  en- 
tered, nunc  pro  tu/ne,  amending  the 
judgment  by  correcting  the  erro- 
neous description  of  the  premises. 
HM  that  the  court  had  ample  power 
to  make  such  amendment.  And  an 
objection  to  the  title,  made  by  the 
purchaser,  baaed  upon  the  clerical 
error  found  in  the  judgment,  was 
oyerruled.     Wood  v.  Martin,        241 

2.  By  the  present  practice,  when  proof 
is  giyen  sufficient  to  sustain  a  cause 
of  action,  in  substance  as  stated  in 
the  complaint,  the  court  should  al- 
low the  jury  to  pass  upon  the  eyi- 
dence,  and  amend  the  pleadings  to 
sustain  a  yerdict.  If  need  be,  if  no 
substantial  injustice  will  be  done 
thereby.  8nUih  y.  QUm  Falls  In- 
suranee  Company,  666 

See  Pkacticb,  12. 


ANIMALa 
See  TsBSPAsa  on  Lands. 


ANSWER. 

In  an  action  for  the  conyersion  of  a 
canal  boat,  it  appeared  that  the  boat 
had  been  delivered  to  the  defendants 
to  repair,  by  C.  The  defendants,  by 
their  third  answer,  alleged  that  the 
plaintiff  saw  the  boat  while  in  their 
I>o:^se88ion,  and  knowing  that  they 
were  maliin<^  repairs  omitted  to  dis- 

Vol.  LXVI.  42 


close  his  tide  to  the  boat ;  and 
claimed  that  the  plaintiff  was  there- 
by estopped  from  claiming  the  boat, 
except  subject  to  their  lien.  The 
plaintiff  did  not  reply  to  the  answer. 
On  the  trial,  the  defendants  claimed 
to  read  the  third  answer  in  eyidence, 
as  proof  of  the  allegations  therein 
contained,  on  the  gi'ound  that  it  set 
up  a  counter  claim,  and  not  being 
replied  to,  its  truth  was  admitted. 
Held  that  the  facts  alleged  did  not 
constitute  a  counter  claim,  and  the 
court  below  properly  overruled  the 
claim  made.  That  the  most  that 
could  be  claimed  for  the  answer  was 
tliat  it  set  up  an  estoppel  ou  the  ques- 
tion of  title,  and  the  facts  alleged  in 
it  might  haye  been  given  in  evidence 
on  the  question  of  title,  without  any 
special  answer.    Jiogera  y.  King,  495 

See  DiSCONTINUANCB. 

Substitution  of  Pabtues,  2,  8. 


APPEAL. 

1.  The  defendant,  upon  a  case  made  a 
motion,  at  a  Special  Term,  for  a  new 
trial,  which  motion  was  denied.  From 
the  order  denying  that  motion  no 
appeal  was  taken ;  the  defendant  ap- 
pealing from  the  judgment  alone. 
Held  tnat  the  court  could  only  con- 
sider the  exceptions.  Rogers  v. 
King,  495 

2.  The  rule  laid  down  in  Younghaute  y. 
Jflngar  (47  iV.  Y.  99  and  63  Barb.  269} 
applied  to  the  notice  in  an  appeal 
from  a  justice's  court  for  a  new  trial, 
and  is  not  confined  to  an  appeal  upon 
queadons  of  law  only.  ib 

3.  An  appeal  will  not  lie  from  a  judg- 
ment rendered  on  the  report  of  a 
referee,  in  an  action  pending  in  a 
county  conrt,  upon  a  case  and  excep- 
tions settled  by  such  referee,  where 
it  does  not  appear  that  any  motion 
for  a  new  trial  waa  made  in  the 
county  court,  upon  the  exceptions,  or 
that  the  decision  of  the  referee,  on 
the  trial,  or  in  his  reiK/rt,  has  eyer 
been  reyiewed  in  the  county  court. 
Hacker  y.  Ferrill,  569 

See  Arbitration  and  Award,  2. 
judomknt,  8. 
Practice,  2. 
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ARBITRATION  AND  AWARD. 

1.  An  agreement  to  arbltnte  a  pending 
suit  operates  as  a  discontinuance  of 
the  suit  as  an  action ;  but,  neverthe- 
lees,  if  the  agreement  provides  for 
a  judgment  to  be  entered  in  the  ac- 
tion, such  judgment  may  be  entered, 
and  stands  aa  a  judgment  by  con- 
sent, which  cannot  be  set  aside  in  the 
ordinary  way  by  wliich  errors  are 
corrected.     WUmmY.  WiUianu,  209 

2.  It  sMiM  the  award,  and  the  judg- 
ment upon  it,  are  subject  to  the  same 
rides  iniich  are  ^>pifcabie  to  awards 
at  common  law,  and  to  be  set  aside 
for  lyce  causes;  but  it  is  well  set- 
tled that  the  ordinary  remedies 
agidnst  an  erroneous  judf^ent  do 
not  ^>piy.  No  appeal  lies  there- 
from, ib 


ASSIGNABILITY. 

I,  0/a  claim,  or  ctnue  of  aetUm. 

1.  The  test  of  the  assignability  of  a 
claim  is,  whether  it  would  survive. 
A  right  that  may  be  transferred  by 
operation  of  law  has  the  elements 
of  property,  and  may  also  be  trans- 
ferred by  act  of  the  party.  Zoff- 
iMum  V.  Farker,  841 

2.  A  cause  of  action  for  false  and  fraud- 
ulent representations,  made  by  a 
vendor  upon  a  sale  of  stock,  is  as- 
signable.   Maaon  v.  BapUf,         180 

2.  0/a  verdict 

8.  A  Terdict,  though  recovered  in  an 
action  for  a  tort  to  the  person,  is 
assignable.    Zogbaum  v.  Purker,  841 


ASSIGNMENT. 

1.  Z.,  the  plaintiff,  was  the  owner  of 
a  judgment  against  B.,  one  of  the 
deKnoants.  In  an  action  brought 
by  B.  against  Z.  for  false  imprison- 
ment, a  verdict  was  rendered  in 
favor  of  B.  Before  Judgment  was 
entered  B.,  in  pursuance  of  a  previ- 
ous agreement,  assigned  the  verdict 
to  his  attorney,  in  payment  for  legal 
services  in  the  action  and  other  m- 
debtedness.  Held  that  the  agree- 
ment between  B.  and  his  attorney, 
OS  to  the  dispositiou  of  the  proceeds 


of  that  suit,  was  vialid.    Zqgbemm  r. 
Parker,  841 

2.  Held,  aUo,  that  the  plaintiff  had  no 
claim  to  set  off  the  judgment  owned 
by  him  against  the  one  recovered  iu 
the  action  brought  by  B.  That  the 
right  to  setoff  did  not  arise  until 
judgment  was  perfected;  and  the 
assignment  of  tiie  verdict  was  a  com- 
plete answer  to  the  claim  of  set-off!,  ib 


ASSIGNOR  AND  ASSIGNEE. 
See  Bond,  8. 


ATTACHMENT. 
See  JuDQMJon,  4,  6,  6,  7. 


ATTORNEY. 

1.  An  attorney  suing  his  client  for 
services  rendered  and  money  ad- 
vanced, may  testify  as  to  the  amouit 
of  disbursements  made  by  him  for 
the  defendant*  in  traveling,  although 
no  items  were  furnished,  before  pay- 
ment.   Jiheier  v.  Newbroitffh^        64ft 

2.  Although,  in  such  an  action,  evi- 
dence (tf  what  the  costs  would  have 
been,  in  an  action,  is  not  proper,  to 
fix  the  value  of  services  rendered 
by  the  attorney,  yet  it  may  be  given 
to  the  referee  as  a  piece  of  evidence 
from  which,  with  other  matters  in 
proof,  he  can  judge  as  to  the  value 
of  the  services  rendered.  The  plain- 
tiff is  not  to  recover  what  would 
have  been  taxable  costs,  but  what 
the  services  were  worth.  The  proof 
of  taxable  costs  for  similar  services 
may  be  used  for  establishing  their 
value.  ib 


B 

BANKS. 
See  PAftTnes,  18. 

BILLS  OF  EXCHANGE. 

1.  On  the  24  th  of  December,  1869,  Q., 
by  a  letter  of  credit  dated  at  Bre- 
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man,  addrcaaed  to  the  plalntil&,  at 
New  York,  opened  an  acoonnt  with 
the  ktter  in  favor  of  R.  d(  Ga  of 
New  Orleans,  for  $90,000,  to  be  aaed 
by  sixty  daya  sight  drafts,  **  for  ad- 
vanoes  to  be  made  on  oonsignments 
uf  merchandise  '*  to  Q/s  address.  On 
the  17th  of  January,  18tfO,  the  plidn- 
tiila,  by  letter,  informed  K.  dt  Co.  that 
Q.  had  opened  a  credit  with  the 
plaintLBs  in  fiiTor  of  R.  A  Co.  for 
Uiat  amount,  to  be  used  by  the 
drafts  of  K.  <fc  Co.  at  sixty  days  sight 
**  against  shipments  of  consignments 
to  the  address  of  Q."  The  letter 
confirmed  the  credit  and  promised 
that  the  drafts  of  R.  A  Ca  should 
meet  with  prompt  protection.  Held, 
that  the  drafts  whioli,  under  this  let- 
ter, would  fidl  within  the  plaintiflTs 
pronuse  to  accept,  must  be  drafts  at 
sixty  days*  sight,  and  must  be  against 
aMpmenU  of  eowngnmenti  to  the  ad- 
dress of  Q. ;  and  that  the  promise  to 
accept  did  not  include  drafts  of  R. 
A  Co.  drawn  to  pay  their  own  previ- 
ously dishonored  drafts  upon  other 
parties,  in  favor  jof  the  person  to 
whom  those  last  drawn  were  deliv- 
ered. That  the  holder  of  the  last 
drafts  had  notice  that  they  were  not 
drawn  within  the  instructions  given 
by  the  piaintifiis.  Odpeke  v.  Quen^ 
tell,  617 

2.  And  in  an  action  by  the  plainiiifii 
against  Q.  for  reimbursement  of  the 
amount  of  drafts  which  they  had  ac- 
cepted and  paid ;  Mdd  that  the  de- 
fendant had  a  right  to  show  that  the 
drafts  were  not  of  the  kind  which 
the  pUdntifib  were  bound  to  accept  ib 

8.  Sdd,  al90,  that  an  acceptance  of  a 
draft  drawn  by  R.  A  Co.,  after  a  rev- 
ocation by  Q.  of  the  pliuntiff's  au- 
thority to  accept,  and  notice  of  such 
revocation  to  R.  A  Co.  could  not 
stand  alone  upon  the  revoked  author- 
ity, but  must  have,  connected  with 
it,  such  extraneous  circumstances  as 
would  show  that  the  plaintiflb  had 
the  right  to  charge  Q.  notwithstand- 
ing his  recall  of  the  letter  of  credit, 
and  that  upon  that  question  the  bur- 
den of  proof  was  upon  the  plain- 
tiffik  ib 


BILL  OF  SALK 

1.  C.  sold  his  interest  in  a  canal  boat, 
and  took,  iu  puyuient  therefor,  the 


note  of  the  defendant,  a  married 
woman.  The  bill  of  sale  of  such  in- 
terest was  in  the  name  of  the  defen- 
dant's son,  as  purehaser.  The  note 
.  was  transferred  to  the  plaintiff  before 
suit  brought  thereon.  Held  tliat  Uie 
bill  of  salo  was  conclusive  evidence, 
between  the  parties  to  it,  that  the 
titie  to  the  boat  was  conveyed  to  the 
son,  and  it  was  evidence,  between 
third  parties,  that  t|ie  son  was  the 
purehaser.  But  that,  as  between  the 
plaintiff — a  stranger  to  the  sale — and 
any  of  the  parties  to  it,  it  was  com- 
petent to  show,  by  purol  evidence, 
that,  although  the  bill  of  sale  was 
made  to  the  son,  the  purchase  was 
in  fact  made  by  the  defendant  Me- 
Aiikur  V.  Bmde,  428 

8.  On  the  trial,  the  judge.  In  his  charge 
to  the  jury,  sidd :  "  One  fact  in  this 
case  ought  to  be  enough  to  dispose 
of  it;  that  is,  that  this  contract  was  in 
writing  signed  by  the  yendor  him- 
self and  me  sale  was  in  fiu;t  actu- 
ally made  to  the  yonnff  man,  and, 
although  an  infant  at  Uie  tiine  the 

Property  vested  in  him.  •  •  It  would 
e  one  of  the  most  unsafe  things  for 
the  jury  to  do,  to  so  out  of  the  writ- 
ten contract,  and  oe  guided  by  evi- 
dence, unsatisfactory  evidence,  to  set 
aside  an  agreement  in  writing,"  Aa 
MM  that  the  charee  misled  the  jniy, 
not  only  as  to  the  fiicts  but  aa  to  the 
law.  That  it  was  substantially  an 
instruction  that  the  bill  of  sale  was 
conclusive  evidence  tiiat  the  defen- 
dant was  not  the  purchaser  of  the 
boat  ib 

8.  The  judge  also  charged  that  if  the 
defendant  was  informed  that  she 
would  be  the  purehaser,  and  would 
give  the  boat  to  her  son,  then  she 
might  be  regarded  as  the  beneficial 
purehaser.  MeU  that  this  was  also 
erroneous.  ib 


BONA  FIDK  PURCHASER. 

One  is  not  a  bona  fide  purehaser  unless 
he  has  paid  his  money,  before  no- 
tice ;  to  nave  ^ven  his  obligation  is 
not  sufficient     Omd  v.  Ikmenpori, 

412 

BOND. 

1.  The  condition  of  a  bond  of  indem- 
nity, given  to  the  slieriff,  on  execu- 
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tion,  wu  that  if  the  obligors  shoald 
save,  keep  harmless  and  indemnify 
said  sheriflf,  *'from  all  harm,  Ac, 
that  may  at  any  time  arise,  as  well 
for  levying  and  making  sale,  under 
and  by  virtue  of  each  execution  of 
all  or  any  goods  which  he  or  they 
may  judge  to  belong  to "  the  judg- 
ment debtor,  <fcc.,  <fcc.  Hdd  that  the 
condition  was  not  to  save  the  sheriff 
harmless  from  any  levy  he  might 
thereafter  make,  but  from  any  levy 
under  the  execution  described.  And 
that  condition  was  broken  when  the 
sheriff  was  left  to  pay  a  judgment 
recovered  against  him  by  tne  owner 
of  the  goods.    AltUm  v.  Conger,  272 

2.  Held,  aUo,  that  the  &ct  that  the  levy 
was  made  before  the  bond  was  ^ven 
did  not  affect  the  question.  That  a 
previous  levy  was  equally  within  the 
condition  of  the  bond.  ib 

8.  Where  the  official  bond  of  an  admin- 
istrator, given  to  the  people  as  nom- 
inal obligees,  lias  been  assigned  by 
the  surrogate,  to  be  prosecuted  un- 
der the  act  of  1837,  {Laum  of  1887, 
eh,  460,)  an  action  can  be  maintained, 
thereon,  by  the  assignee,  in  his  own 
name.     CridUr  v.  Curnf,  886 

4.  Where  an  administrator's  bond  was 
joint  and  several,  and  was  executed 
by  the  defendants  and  two  other 
persons ;  held  that  an  action  thereon 
would  lie  against  the  defendants 
alone.  That  they,  b^ng  two  of  the 
parties  who  were  sevcnuly  liable  on 
the  same  obligation,  were  within  the 
express  language  of  section  120  of  the 
Code.  ib 

See  Srr-Orp,  8. 


BOUNTI^. 
See  TowKB)  4,  6. 


c 


CASES  OVERRULED.  LIMITED 
OR  COMMENTED  ON. 

1.  The  caae  of  Brookx  v.  Hnvford  (15 
Abb.  S42)  overruled.  Zoybautn  v. 
Parker  t  ^^  1 


2.  The  piinciple  hud  down  in 

V.  Jvdetm  (21  A^.  Y,  288.)  and  Craig  v. 

Ward  (86  Barb.  877,)  that  a  party 
making  a  representation  false  in  fact 
renders  himself  liable,  in  an  action 
for  fraud,  altliough  he  did  not  actu- 
ally know  the  representation  to  be 
false,  at  the  time,  does  not  apply  to 
cases  of  fraud  and  deceit  in  um  sale 
of   personal    property.     Barrett    v. 

Wedem,  206 

8.  Martin  v.  Martin  (48  Barb.  172) 
overruled.    BeUell  v.  JEasterly,     443 

4.  The  rule  laid  down  in  Younghawie  v. 
linaar  (47  N,  Y.  99  and  68  Barb.  269) 
applies  to  the  notice  in  an  appeal  from 
a  justice's  court  for  a  new  trial,  and  is 
not  confined  to  an  appeal  upon  ques- 
tions of  law  only,     jtogere  v.  King, 

495 


CERTIORARI. 

iSwLxASK. 


CHATTEL  MORTGAGE. 

1.  The  plaintiff  liaving  become  surety 
for  B.  upon  a  note  for  $190,  siven 
for  the  .purchase  price  of  a  yoke  of 
cattle,  it  was,  at  the  time,  verbally 
agreed  between  B.  and  the  plaintifr 
that  the  cattle  should  be  considered 
the  property  of  the  plaintiff  until  B. 
should  pay  the  note ;  and  they  were 
delivered  into  the  ]x>sse8sion  of  the 
plaintiff.  Before  the  note  was  pud, 
B.,  without  the  plaintiff's  knowledge, 
took  po88e5ision  of  the  cattle  and  sold 
them  to  tlie  defendant.  Held  that 
the  delivery  of  the  cattle  to  B.,  at 
the  time  of  making  the  agreement, 
rendered  such  agreement  valid,  un- 
der the  statute  of  frauds,  as  a  verbal 
chattel  mortgage.  BardwtU  v.  Bob- 
erta,  483 

2.  On  the  trial,  the  plaintiff  gave  evi- 
dence tending  to  snow  tliat  when  the 
defendant  purchased  he  knew  of  the 
arrangement  between  the  plaintiff 
and  B.,  that  the  cattle  should  be  the' 
property  of  the  plaintiff  until  the  note 
was  paid.  Held  that  the  question 
should  have  been  submitted  to  the 
jury.  ib 
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8.  A  verbal  chattel  mortgage,  accom- 
panied by  delivery  of  property,  la 
valid.  ib 

4.  Where  a  mortgi^r  of  personal  prop- 
erty has  po89e88ion  and  control  of  the 
property,  this  \b  prima  facie  evidence 
of  a  right  to  the  possession ;  and  if 
a  third  person  neeis  to  impeach  that 
right  he  must  produce  the  evidence 
by  which  it  woald  appear  that  the 
possession  was  wrongful,  or  that  the 
right  has  been  divested  according  to 
law.    Jioger§  v.  jEu^i  495 


CHECK. 

In  an  action  upon  a  checic,  alleged  to 
have  been  given  by  the  defendant  to 
the  plaintiffs  for  value,  the  answer 
denied  the  receipt  of  anything  there- 
for, and  alleged  that  the  check  was 
placed  in  the  plaintifis'  possession  to 
De  held  subject  to  the  drafts  of  the 
defendant  in  fitvor  of  such  of  the 
creditors  of  L.  as  should  release  him 
from  his  indebtedness;  and  that  bo- 
fore  such  releases  were  given,  the  de- 
fendant demanded  back  the  check 
from  the  plaintiffs.  It  was  shown 
that  the  attempt  to  obtain  releases 
was  unsuccessful,  and  payment  of  the 
check  was  stopped,  jfeld  that  the 
plaintifEs  had  no  title  to  the  check ; 
nor  could  they  obtdn  any,  before  the 
agreement  had  been  fully  complied 
with,  nor  until. the  defendant  had 
drawn  upon  them  for  some  portion 
of  the  amount.     ClaJUn  v.  JUfder, 

649 


CLAIMS  AGAINST  THE  STATE. 

See  AORKKMKNT,  13. 


CODE. 

See  JuvnoEgf  Courts. 
Plbadino,  1,  2. 


COLLISION. 


/iAr  Neoliubnck,  12,  13. 


COMPLAINT. 

1.  A  complaint  alleged  that  the  de- 
fendants, with  force  and  arms,  broke 
and  entered  upon'  the  plaintiff's 
premises,  describini;  them,  and  then 
and  there  cut  down  and  carried  off 
trees  and  timber  standing  and  grow- 
ing upon  said  premises,  the  property 
of  the  plaintiff,  to  wit,  Ac,  of  the 
value  of  $100,  without  the  leave  of 
the  plaintiff;  by  means  whereof  he 
had  sustained  loss  and  damage  to 
the  amount' of  1100.  It  then  de- 
manded judgment,  and  that  the  plain- 
tiff recover  treble  the  amount  of  such 
damages,  pursuant  to  section  1,  title 
6,  chap.  5,  part  3  of  the  Revised 
Statutes.  Ac,  with  costs,  ffeid  that 
these  allegations  were  those,  and  ftll 
of  those,  which  formerly  constituted 
the  action  of  trespass  and  character- 
ized and  distinguished  it  from  other 
actions.  That  the  pleader  had  fol- 
lowed, very  literally  the  statute  rela- 
tive to  "  trespass  on  lands,**  and  that 
having,  in  the  prayer  for  judgment, 
referred  to  the  particular  section  pro- 
viding for  treble  damages,  the  plain- 
tiff was  entitled  to  have  th^  amount 
of  damages  found  by  the  jury  trebled. 
Kdny  v.  Ingraham,  250 

2.  In  an  action  brought  by  the  plaintiff 
as  receiver  appointed  in  proceedings 
supplementary  to  execution,  to  re- 
cover a  debt  due  to  the  judgment 
debtor,  the  complaint  stated,  in  de- 
tail, the  facte  showing  jurisdiction  in 
the  county  judge  to  make  the  order 
of  appointment,  and  averred  the  ap- 
proval and  filing  of  a  bond  by  the 
plaintiff  as  receiver.  Hdd,  on  demur- 
rer, that  the  complaint  was  not  de- 
fective for  want  of  an  averment  that 
the  order  of  appointment  was  filed 
and  recorded  under  §  298  of  the  Code. 
Scrog^  V.  Palmer^  606 

« 
See  PARTifxasHiF,  6,  7. 


CONSIDEEATION. 

See  Promissory  Notrs,  Y. 

Spbcifig  Performance,  2,  8,  4. 


CONTEMPT. 

^SlrePROrEEDlNaS  SrPTLEMENTARY,  Ac.  S. 
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CONVERSION. 

1.  In  case  of  n  wrongftd  ocmY«!ralon  of 
personal  property,  it  geenu  the  owner 
can  waive  tHb  tort,  and  roe  the 
wrongdoer  in  aflanmpeit,  as  for  soods 
sold  and  delivered,  where  the  utter 
has  not  sold,  but  retains  the  goods. 
He  may,  at  all  events,  when  the 
wrongdoer  has  abeolntely  used  the 
property  for  his  own  benefit,  chang- 
ing its  condition  and  character.  M- 
bott  V.  .BbMom,  86S 

2.  The  oonveraion,  by  one  tenant  in 
common,  of  the  whole  property  to 
hia  own  nse,  or  the  sale  or  destmo- 
tion  thereof,  in  defiance  and  denial  of 
the  rights  of  his  co-tenant,  ia  such  a 
conversion  as  will  snstidn  an  action 
in  the  nature  of  trover.  Chrtm  v. 
Sdick,  664 

8.  A  referee  found  that  the  plaintiff  and 
the  defendant  and  his  partner  pur- 
chased a  quantity  of  skins  toffetner, 
with  money  borrowed  on  their  joint 
credit,  upon  notes  discounted  at  the 
bank,  and  upon  an  agreement  that 
each  was  to  pay  one-huf  the  amount 
of  rocK  notes,  and  each  was  to  have 
one  half  of  the  skins;  that  the  defen- 
dant and  his  partner  were  to  take  the 
sldns,  and  were  to  be  paid  by  tlie 
plaintiff  fifteen  cents  per  pound  for 
tanning^his  half;  and  that  each  took 
and  drew  one-half  of  the  skins  to  the 
defendant's  tannery;  so  that  there 
was,  in  fiut,  upon  the  purchase,  a 
several  delivery  of  one-half  the  num- 
ber of  skins  to  each  party.  And  the 
referee  found,  in  effect,  that  the  par^ 
ties  were  tenants  in  common  or  the 
skins  and  leather.  Hdi,  1.  That  the 
plaintiff  having  failed  to  make  pay- 
ment of  his  part  of  the  bank  notes, 
at  maturity,  and  the  defendant  and 
his  partner  having  paid  and  taken 
up  said  notes,  with  their  own  funds, 
with  his  assent,  the  plaintiff's  inter- 
est in  the  skins  was  properly  held  by 
the  defendant's  firm  as  a  security  for 
their  advance  for  the  plaintiff  towards 
the  purchase  thereor,  as  well  as  for 
the  expense  and  labor  in  tanning  the 
same.  2.  That  having  thus  the  law- 
ful possession  of  the  skins,  and  having 
by  their  labor  and  services  in  tanning 
the  same  fitted  them  for  market,  the 
defendant's  firm  had  a  clear  right 
to  sell  the  flame  for  their  relmbnrse- 
nient  fur  the  raonevs  invested  and  ad- 
vanced,  and  for  the  labor  by  th«*m 


becitowed  upon  said  sldns.  And  that 
a  sale  thereof  in  the  market,  by  the 
defendant's  firm,  was  in  accordance 
with  the  understanding  of  the  parties 
and  the  assent  of  the  plaintiff  8.  That 
such  sale  was  not,  of  itself,  a  conver- 
sion of  the  skins  and  leather.  Bnt 
that  the  refusal  of  the  defendant's 
firm,  upon  the  demand  of  the  plain- 
tiff, after  such  said,  to  account  to  him 
for  the  same  or  his  share  thereof,  and 
their  denial  of  his  interest  therein, 
and  their  reftisal  to  recogniase  any 
rifi'hts  on  his  part,  in  respect  to  soch 
sldns  and  leather  or  the  proceeds 
thereof,  together  with  their  exclusdve 
appropriation  of  the  whole  of  such 
proceeds  to  their  own  use,  was  a  dear 
conversion,  on  their  part^  of  the 
plaintiff's  share  or  interest  in  siud 
skins  and  leather,  and  entitled  the 
pUdntiff  to  maintidn  an  action  there- 
for ;  and  the  refiisal  of  the  referee  to 
nonsuit  him  was  right  t6 

4.  The  rule  of  damages,  in  sodi  an  ac- 
tion, ib 

See  VBiti>OE  AKD  PuaoBABia,  6. 


CORPORATION. 
See  PAams,  18. 


COSTS. 

1.  The  Code  has  repealed  the  provis- 
ions of  the  Revised  Statutes  relative 
to  ooets  in  actions  for  "  trespass  on 
lands ;"  and  where,  in  such  an  action, 
the  plaintiff,  under  an  order  directing 
the  amount  of  damages  found  by  the 
jury,  to  be  trebled,  recovers  over 
$60,  he  has  a  right  to  the  costs  of 
the  action.    J^it^r  v.  In^raKam,  2A0 

S.  The  avowed  and  manifest  object  of 
section  803  of  the  Code  was  to  repeal 
the  fee  bill  then  existing,  in  civil  ac- 
tions, and  to  establish  another  one  in 
ito  place ;  and  also  to  make  changea 
in  the  conditions  on  which  parties 
should  recover  costs.  It  was  intend- 
ed to  put  actions  formerly  known  aa 
trespass  on  lands,-  where  the  title 
was  not  involved,  in  the  same  dasa 
as  oilier  cases  triable  before  a  justice 
of  the  peace,  and  in  which  the  plain- 
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tiff  musfc  recover  $60,  or  pay  the 
costs  of  the  defendftnt.  t6 


COUNTER  CLAIM. 

1.  A  defendant  is  as  much  condaded 
by  the  amount  of  damages  he  claims 
in  his  counter  claim  as  a  plaintiff 
would  be  by  the  dama^^  claimed 
in  his  complaint    Af%m8  v.  Upton, 

870 

2.  If  a  referee  allows  to  a  defendant  a 
larger  sum  than  he  has  claimed  as 
damages,  in  his  counter  claim,  this  is 
an  error  for  which  the  judgment  will 
be  reversed;  unless  the  defendant 
cures  It  by  stipulating  to  reduce  the 
amount  of  the  counter  claim  allowed 
to  him.  ib 

See  Answsr. 

IhSCONTlXUANCB,  1. 

Partnership,  5. 
Skt-Off,  8. 


COUOTT  JUDGE. 
See  PiLOOSKDtyos  Sufplbmbktart,  Ac.,  1 . 


COVENAirr. 
See  Dkrd,  8,  7. 


CREDITOR'S  SUIT. 

In  an  action  in  the  nature  of  a  creditor's 
bill,  to  enforce  a  judgment  against 
the  property  of  the  debtor's  wife,  on 
the  ground  that  such  property  was 
held  l>y  her  in  fraud  of  nis  creditors, 
the  husband  testified  that  he  gave 
his  wife  some  $500,  during  a  certain 
period,  but  was  uncertain  as  to  the 
amount  The  wife  testified  that  she 
never  had  any  money  given  her  dur- 
ing that  period,  except  about  $500 
from  her  husband.  During  the  war, 
there  was  deposited  to  her  credit,  in 
a  savings  banlc,  upwards  of  $8,100, 
and  it  appeared  that  the  husband 
received  about  that  amount  Hefd 
that  the  burthen  of  proving  exactly 
how  much  waa  received  by  the  wife 
was  tlirown  upon  the  defendants. 
And  that    in   the  absence  of  Huc-h 


proof,  the  presumption  legitimately 
arose  that  she  received  at  least  the 
$600.    Partridge  Y,8tokee,  686 

See  Frauoulbnt  Convrtanobs,  % 


CRIMINAL  LAW 

1.  A  plank  road  company  is  liable  to 
an  Indictment  at  common  law,  for 
not  keeping  its  road  in  repair ;  not- 
¥rithstanding  the  provisions  of  the 
plank  road  act  (2  JK.  &,  5^  «f.,  486,) 
authorizing  an  indictment  and  con- 
viction for  a  neglect  to  repair,  upon 
the  complaint  of  an  inspector  of 
plank  roads,  after  an  examination 
and  notice  to  a  director  of  the  com- 
pany. Sjfraeuee  and  TuUy  Flank 
Boad  Co,  V.  People,  25 

2.  The  statutory  proceeding  has  not 
superseded  the  remedy  by  indict- 
ment at  common  law,  but  is  cumu- 
lative, merely.  ih 

8.  The  use  of  the  words  "  contrary  to 
the  form  of  the  statute"  does  not 
make  an  indictment,  otherwise  good 
at  common  law,  and  not  oontamng 
the  allegations  necessary  to  bring  it 
within  the  statute,  an  indictment  un- 
der Uie  statute,  while  the  remedy  by 
indictment  at  tlie  common  law  re- 
mains in  force.  ib 

4.  The  punishment  which  a  court  is 
authorised  by  the  statute  (8  R.  S., 
6th  ed.,  980,  §  55,)  to  inflict  upon 
a  person  convicted  of  a  misdemean- 
or, when  no  other  punishment  is  im- 
posed by  statute,  is  imprisonment  in 
a  county  jail  not  exceeding  one 
year,  or  by  tine  not  exceeding  $250, 
or  both.  In  cases  of  mtieatijee^  the 
court,  upon  conviction,  is  authorized 
to  order  that  the  nuisance  be  abated. 
This  is  the  only  addition  to  the  fine 
and  imprisonment  that  the  court  has 

•  power  to  make.  ib 

6.  Although  a  highway,  not  in  a  con- 
dition to  be  safely  traveled,  by  reason 
of  noii-repidr,  is  a  public  nuisance, 
yet  it  is  not  one  of  the  nuisances  the 
abatement  of  which  is  contemplated, 
when  those  terms  are  used.  ib 

6.  \j\Km.  a  conviction  on  an  indictment 
under  the  common  law,  for  allowing 
u  liigliwny  to  become  a  iiuiaaucc,  the 
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defendant  is  liable  only  to  the  com- 
mon law  punUhment ;  tlie  statute  not 
having  provided  any  other  punish- 
ment for  not  repairing  highways,  ib 

T.  It  seems  inadvisable  for  tlie  courts 
to  introduce  the  practice,  in  this 
state,  of  repairing  roads,  under  their 
own  supervision^  even  if  the  power 
exists.    Per  Mulun,  J.  ib 

8.  In  cases  where  ^he  offender  would 
prefer  to  repair,  rather  than  pay  a 
fine,  the  court  might  defer  sentence 
in  order  to  afford  an  oppoil^unity  to 
repair,  and  if  the  repairs  shall  be 
made,  impose  a  mere  nominal  fine. 
Fer  MuLUN,  J.  ib 

9.  Whether  or  not  the  conrt,  on  con- 
viction of  a  plank  road  company  for 
neglecting  to  Iseep  its  road  in  repair, 
has  the  power  to  order  the  company 
to  repair,  as  a  part  of  the  sentence, 
it  has  no  power  to  suspend,  or  take 
away,  the  franchises  of  the  corpora- 
tion, by  forbidding  the  collection  of 
tolls  until  the  repairs  shall  be  made,  ib 

10.  If,  upon  a  writ  of  error  in  a  crim- 
inal case,  it  appears  that  a  portion 
of  the  Judgment  is  valid,  and  other 
parts,  separable  from  the  l<^gal  part 
vrithout  danger  to  the  rights  of  the 
accused,  are  ill<^;al,  the  court  may 
reverse  the  illegal  portions,  and  af- 
firm the  residue.    Ar  Mulun,  J.  ib 

11.  Under  the  act  of  the  legislature, 
of  186S,  {Law,  chap,  226,)  when  tlie 
court  determines  that  so  much  of  a 
judgment  as  imposes  a  fine  upon  the 
defendant  is  valid,  but  that  other  por- 
tions are  invalid,  it  may  remit  the 
proceedings  to  the  court  below  with 
directions  to  impose  a  fine  upon  the 
defendant.  ib 

12.  Bequisites  of  an  indictment  for  ob- 
taining money  by  false  pretences. 
People  V.  fTiffbie,  131 

13.  An  indictment  charged  that  the  de- 
fendant, on,  <bc.,  at,  £c,  with  intent 
to  cheat  and  defraud  the  L.  O.  bank 
in  a  negotiation  for  a  loan  of,  to  wit, 
$10,000,  did  then  and  there  felonious- 
ly, Ac,  pretend  and  rej)reflent  to  the 
cashier  of  said  bank  that  the  firm  of 
which  the  defendant  was  a  member 
were  then  owner?*  of  fourteen  cnnal 
boats,  all  firrttrcl«s.s,  and  four  of  tliem 
new,  and  all  uiiineunibered ;  and  that 


the  entire  indebtedness  and  liability 
of  said  firm  was  $25,100,  to  certain 
persons  named.  The  indictment  fur- 
ther charged  that  the  cashier  of  said 
bank,  believing  said  false  pretences, 
and  being  deceived  thereby,  was  in- 
duced by  reason  thereof,  to  loan  and 
did  loan,  to  wit,  |10,o5o  of  the 
moneys  of  said  bank,  to  said  firm; 
and  that  the  defendant  did  design- 
edly, Ac,  receive,  borrow  and  ob- 
tain, from  said  bank,  by  means  of  said 
false  pretences,  and  with  Intent  fe- 
loniously to  cheat. and  defraud  stud 
bank  of  said  money.  The  indict- 
ment proceeded  to  negative  the  sev- 
eral representations,  and  alleced  that 
the  defendant  knew  them  to  oe  false, 
when  he  made  them;  and  that  by 
means  thereof  the  defendant  pro- 
cured the  said  loan.  Held  that  the 
indictment  was  sufficient  in  form ;  all 
the  matters  required  by  the  statute, 
to  constitute  the  offence,  being  clearly 
and  distinctly  charged  thereu.       tb 

14.  Held,  oho,  that  the  indictment  was 
not  defective  because  it  did  not  ap- 
pear, by  it,  that  the  bank  was,  or 
could  have  been,  defrauded.  That  it 
was  not  necessary  to  allege  that  the 
firm  for  whom  the  defendant  was  act- 
ing were  irresponsible.  ib 

15.  Held,  further,  that  it  was  sufficient 
to  allege  the  valne  of  the  nrogytv  ob- 
tained, under  a  viddicel,  ib 

16.  A  positive  averment  of  value,  in  an 
indictment,  is  necessary  only  in  those 
cases  where  value  is  an  ingredient 
in  the  offence,  as  in  grand  and  petit 
larceny.  ib 


CUSTOM, 

See  AoaEUfENT,  2. 

Principal  and  Agent,  6. 


D 


DAMAGES. 

1.  Where  a  witness  testified  that  the 
damage  to  grass,  done  by  the  defen- 
dant's cattle,  was  $3 ;  Jleld  that  the 
damages.  a6  such,  the  witness  had  no 
right  to  estimate ;  that  he  could  g^ve 
the  fnct*<,  and  his  opinion  a»  U»  the 
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Talue  of  the  grafis ;  but  it  wae  for  the 
jury  to  estimate  the  dumages.  i2tcA- 
arJton  v.  Norlhrup^  85 

2.  The  word  *'  damages  "  may  mean,  in 
an  action  of  tort,  much  more  than 
value,  even  when  the  value  of  prop- 
erty constitutes  the  principal  ele- 
ment of  damages.  tb 

8.  Where  the  plaintiff's  growing  corn 
was  destroyed  by  the  defendant's 
cattle,  after  the  plaintiff  had  ex- 
pended on  the  crop  all  the  labor  it 
was  necessarv  to  expend  before  har- 
vesting; Held  that  the  destruction 
of  the  corn  at  that  stage  of  its  growth 
was  the  loss  of  all  the  corn  that 
would  have  matured  had  it  not  been 
destroyed ;  but  that  the  plaintiff  was 
entitl^  to  recover  only  the  value  of 
the  corn  in  the  condition  it  was  at 
the  time  of  the  ii^ury.  ib 

4.  Where  a  purchaser  brings  an  action 
to  recover  damages  for  false  and 
fraudulent  representations  made  by 
the  vendor,  on  a  sale  of  stock,  he  as- 
sumes to  keep  the  stock,  and  to  al- 
low, for  it,  whiat  it  was  actually  worth 
when  he  bought  it ;  and  his  (hunagee 
are  the  difference  between  its  real 
value  and  the  value  if  it  had  been 
as  represented.  If  it  was  worthl'ess, 
then  the  plaintiff  is  entitled  to  the 
whole  value,  estimated  as  it  was  rep- 
resented to  be.   Mown  v.  Bapiee,  180 

S«e  AoRKracKNT,  8,  6,  6. 

Ck>MFLAINT. 

Conversion,  3. 
Costs,  1. 
CoUMTBR  Claim, 
exohanok,  4,  5. 
Falu  Representations,  4. 
Opinions  of  Witnesses,  4. 
Slander,  2,  8,  4. 
Trespass  on  Lands,  1,  8. 
Warranty,  1,  2,  4. 


DEBTOR  AND  CREDITOR. 

flee  Fraudulent  CIonvetancbs,  1,  2. 
Partnership,  6,  7,  8. 


DECLARATIONS. 

The  doclarationa  of  an  agent  are  not 
admissible  a^niii^^t  tiie  priucipal,  un- 
less mnde  while   he   is  performing 


some  act,  and  in  reference  to  the 
thing  done.  Outehese  v.  Gutehet9f  48^ 


DEED. 

1.  A  deed  contained  a  clause  declaring 
that  the  grantor  conveyed  tlie  prem- 
ises "  subject  to  ae^m  that  the  heirs 
of  D.  II.,  deceased,  have  by  virtue 
of  a  will  made,"  <fec.  Held  that  the 
clause  did  not  contain  itords  of  res- 
ervation in  the  grantor,  of  any  title 
in  the  wanted  premises ;  the  words 
used  neither  expressly  or  by  fair  in- 
terpretation,rec(^nizing  an  outstand- 
ing title  in  the  devisees.  That  the 
d^  divested  the  grantor  of  the  legal 
estate,  and  passed  his  right,  title  and 
interest,  whatever  that  was,  at  the 
time  of  the  execution  of  the  convey- 
ance.    Holman  v.  Holman,  216 

2.  The  real  estate  of  H.  was  sold  on 
execution,  by  the  sheriff,  on  the  28th 
of  March,  1888,  to  B.,  who  received 
a  certificate  of  the  sale.  The  prem- 
ises were  conveyed  to  him,  by  the 
sheriff,  on  the  6th  of  October,  1884. 
On  the  8th  of  April,  1884,  and  before 
the  expiration  of  the  fifteen  months 
allowed  to  the  debtor  for  redemption, 
and  before  B.  received  his  deed  from 
the  sheriff,  B.  conveyed  the  premises 
to  the  defendant,  by  deed.  This 
deed  was  recorded  in  1 847.  On  the 
12th  of  April,  1866,  B.  conveyed  the 
same  premises  to  the  plaintiff.  Held, 
1.  That  the  deed  from  B.  to  the 
defendant  mi<2^ht  be  regarded  as  an 
assignment  of  the  sheriff's  certifi- 
cate— as  a  transfer  of  the  equitable 
interest  of  B.  in  the  premises,  ac- 
quired by  reason  of  the  bid  and  pay- 
ment to  the  sheriff,  at  the  time  of  the 
sale,  of  the  amount  bidden  for  the 
premises.  2.  That  the  debtor's  in- 
terest, right  or  title  passed  by  the 
sheriff's  deed  to  B.,  which  deed,  by 
relation,  operated  to  vest  in  B.  that 
title,  interest  and  right  as  of  the  28th 
of  March,  1 888,  the  day  of  the  sale : 
and,  that  being  so,  that  the  deed 
from  B.  to  the  defendant,  executed 
on  the  8th  of  April,  18.S4,  carried 
that  right,  title  and  interest  to  the 
latter.  8.  That  such  deed  having 
been  recorded,  the  defendant  held 
tliat  title  and  interest,  and  conse- 
quently B.  had  no  title,  interest  or 
right  in  the  premises,  tx)  convey,  at 
the  time  he  execntwi  the  deed  to  the 
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pUlntiff;  of  April  12, 1866.  4.  That 
although  B.  upon  hia  purchase  of 
the  premiMM,  at  the  sheriif 'a  aale, 
took  the  tiUe  when  he  was  an  exec- 
utor or  trustee,  yet  he  acquired  the 
title  which  the  sheriff's  deed  passed, 
subject  to  the  right  of  the  ee$fuit  que 
trw^,  to  satisfy  and  confirm  that  title, 
or  to  compel  the  conveyance  thereof, 
by  the  trustee,  upon  a  proper  case 
being  made,  In  a  court  or  equity,  for 
that  purpose.  6.  But  that  no  com- 
plete deteimination  of  the  rights  of 
B.  could  be  had  In  an  action  at  /aw, 
against  the  defendant,  his  grantee,  to 
which  B.  was  not  a  party.  6.  That 
the  plaintiff,  at  the  commencement 
of  this  action,  was  not  seised  in  fee 
of  the  premises,  and  had  do  title  to 
them  which,  at  law,  he  could  assert 
as  the  foundation  of  his  right  to  re- 
cover the  possession  of  the  premises 
from  the  defendant  ib 

8.  Where  a  deed  conveyed  to  trustees 
of  a  school  district  **  all  that  piece  of 
land  on  lot  597,  and  on  the  ground 
now  occupied  by  the  present  school 
district,  for  the  sole  and  express  pur- 
pose of  a  school-house,  with  the  ap- 
purtenances," Ac.,  in  fee,  with  a  cov- 
enant for  quiet  enjoyment  of  the 
same,  "with  the  app*4rtenanee$.**  Hdd 
|jer  P.  PoTTXB,  J.,  that  it  conveyed 
as  appurtenant,  whatever  was  neces- 
sary for  tiie  enjoyment  of  the  prem- 
ises, by  way  of  easement,  if  not  in 
foe ;  and  that  the  Question  whetiier  a 
strip  of  ground  which  had  been  used 
as  a  pla^-ground  was  necessary  for 
such  emoyment  should  have  oeen 
submitted  to  the  jury.  Ogdeti  v.  Jm- 
tufUjft,  801 

4.  Held,  per  Pakkxe,  J.,  that  the  deed 
conveyed  only  the  land  on  which 
the  scnool-house  then  stood,  together 
with  the  right,  as  an  easement,  to 
continue  the  other  buildings  as  they 
then  stood,  and  a  right  of  way  to 
them,  and  not  the  use  of  vacant 
grounds  a^acent,  as  a  play-ground. 

ib 

6.  A  deed,  executed  to  the  defendants* 
grantors  in  1854,  purported  to  con- 
vey lots  one  and  two  on  the  easterlv 
side  of  a  mill  canal  or  race,  in  the  vil- 
lage of  Fulton,  as  the  same  were  laid 
down  on  a  certain  map  of  said  vil- 
lage, "between  the  mill  canal  and 
the  Oswe^)  canal,  on  block  19."  No 
water  rights  or  conditions  whatever, 


relating  to  the  mill  canal  or  race, 
were  contained  in  such  deed.  The 
maps  referred  to,  however,  showed 
lots  one  and  two  to  be  bounded,  on 
the  westerly  side,  by  the  mill  canal 
or  race;  and  the  grantees  claimed 
that,  by  force  of  that  circnrostanoe, 
they  took  to  the  centre  of  the  mill- 
race.  In  1 87 1 ,  the  plaintiJb  received 
a  deed  from  the  common  source  of 
titie,  oonveyini^  to  them  the  entire 
bed  of  the  mill  canal,  fronting  their 
premises,  which  were  opposite  lot 
two,  so  owned  by  the  defendants. 
IfM,  that  the  defendants,  by  the 
deed  of  1854,  took  no  titie  to  any  part 
of  the  mill  canal,  that  being  merely 
an  artificial  reservoir,  for  the  supply 
of  mills,  and  not  a  natural  stream ; 
and  that  the  referee  properly  decided 
that  the  plaintiffs  were  the  owners 
in  fee  of  the  land  covered  by  the 
water  in  such  canal    ffoff  v.  Jb6cy, 

847 

6.  The  presumption  that  a  conveyance 
to  the  centre  line  was  intended  arises 
only  when  the  grantor  is  owner  of 
the  fee  to  the  centre  line.  It  does 
not  arise  where  land  is  bounded  by 
a  body  of  water  which  is  contuned 
in  an  artificial  reservoir  constructed 
for  purposes  wholly  irrespective  of 
any  connection  with  the  premises 
conveyed  by  the  deed  to  which  the 
presumption  is  sought  to  be  applied; 
and  when  such  a  presumption  would 
be  inconsistent  with  the  uses  and 
purposes  for  which  it  is  obvious  the 
way  or  water  reservoir  was  created. 

ib 

7.  The  defendant,  being  the  owner  of  a 
farm,  conveyed  the  same,  with  a  cove- 
nant for  quiet  enjoyment,  to  the  plain- 
tiff. The  deed  contained  this  daose : 
"  Reserving,  always,  a  right  of  way 
as  now  used,  on  the  west  side  of  the 
above  described  premises  for  cattie 
and  carriage  from  the  public  high- 
way to  the  piece  of  land  now  owned 
by  S.  B.  R.,  lying  north  of  and  ad- 
joining the  premises  herein  convey- 
ed." SubstKiuentiy*  the  defendant 
executed  to  tne  plaintiff  a  deed  quit- 
claiming all  his  right,  titie,  Ac.,  in 
and  to  uie  premises  contained  in  the 
first  deed,  together  with  other  land. 
This  deed  did  not  contain  any  reser- 
vation of  the  right  of  way,  nor  anv 
exception  of  any  part  o^  the  lan^ 
11.,  the  adjoining  owner  on  the  north, 
claimed  a  right  of  way,  by  presrrii»- 
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tlon,  over  the  premties  conveyed  by 
the  first  deed,  at  the  place  mentioned 
in  the  reservation.  The  plaintiff, 
claiminff  that  the  right  of  way,  re- 
served m  the  first  deed,  was  released 
by  the  qnitclaim  deed,  obetrncted  the 
way,  so  as  to  prevent  R.  from  pass- 
ing along  the  same;  and  for  such 
olMtmction  R.  recovered  ajudgment 
against  him.  The  plaintiff;  claiming 
that  snch  recovery  was  a  breach  of 
the  covenant  for  quiet  enjoyment, 
contained  in  the  fint  deed,  brought 
an  action  to  recover  damage  there- 
for. Held  1.  That  the  facts  of  the 
case,  and  the  lanp^age  of  the  deed 
rela^ng  to  the  right  of  way,  gave 
the  plaintiff  notice  of  the  existence 
of  a  right  of  way  in  R.,  or  some  per- 
son other  than  the  grantor.  2.  That 
it  was  the  intention  of  the  parties  to 
except  such  right  ^f  way  from  the 
operation  of  the  covenant;  and  it 
being  the  duty  of  the  court  to  so 
construe  the  deed  and  covenant  as  to 
give  effect  to  such  intention,  the 
clause  of  the  deed  relating  to  the  way, 
should  be  considered  as  an  excqdion, 
and  not  as  a  reaerwUion^  8.  That 
thus  construing  the  clause,  the  way 
was  not  a  breach  of  the  defendant  s 
covenant,  and  the  plidntiff  was  not 
entitled  to  recover.  Bridge  v*  FUr- 
«m,  614 

See  Dunns. 
Will. 


DEMURRAQR 

1.  An  agreement  for  demurrage  must 
be  express;  it  is  not  implied.  FuJur 
V.  Abed,  881 

%  Detention  of  a  vessel  while  waiting 
her  turn  to  load  or  unload  is  not  a 
detention  for  which  the  owner  of  the 
carpro  is  liable.  The  detention  for 
which  he  is  responsible  is  one  caused 
by  his  own  act,  and  not  by  the  act 
of  others  over  whom  he  has  no  con- 
trol, ib 


DISCONTmUANCE. 

1.  If  an  answer  contains  a  counter 
claim,  which  stands  confessed  as  true 
in  fact,  for  want  of  a  reply,  or  as 
sufficient  in  law,  for  want  of  a  de- 
murrer, the  plaiuiiff  may  not  take  an 
order  to  discontinue,  a^  a  niatler  uf 


course ;  but  must  apply  to  the  court 
for  an  order  to  discontinue.  Oeenia 
V.  Keah,  246 

2.  In  an  action  to  recover  the  purchase 
money  due  under  a  contract  for  the 
purchase  of  real  estate,  the  defence 
was  that  the  contract,  and  a  deed 
of  the  premises  to  the  plaintiff's  tes- 
tator, together,  constituted  a  murt- 
gaffe,  to  secure  a  luan  made  to  the 
defendant  by  the  testator ;  and  that 
such  contract  and  deed  were  usuri- 
ous and  void.  The  answer  aUo  asked 
to  have  the  contract  and  deed  ad- 
judged to  be  a  mortgage,  and  de- 
clared void  for  usury,  and  annulled 
and  surrendered.  There  was  no  de- 
murrer or  reply  to  the  answer,  and 
the  time  in  which  to  demur  or  reply 
had  expired.  Meld  that  the  answer 
contained  matter  which  constituted 
a  counter  claim,  as  well  as  a  de- 
fence ;  and  that  the  pluntiff  could 
tiot  discontinue  except  by  leave  of 
Uie  court,  granted  on  showing  special 
grounds  for  discontinuance.         .   ib 

DURKSS. 

1.  The  plaintiff's  husband  being  charg- 
ed by  the  defendant  with  embez- 
zlement from  him,  to  a  large  amount, 
she,  at  her  husband's  request,  and, 
as  she  claimed,  upon  an  understand- 
ing and  implied  agreement  on  the 
part  of  the  defendant  that  he  would 
refrain  from  prosecuting  the  hus- 
band, executed  a  conveyance  of  real 
estate  to  the  defendant,  but  without 
any  compulsion,  or  other  duress  than 
that  arismg  from  the  circumstances. 
Held  that  this  did  not  amount  to  a 
case  of  1^1  dareee.    Smit/i  v.  Rowley, 

6U2 

2.  Hddy  alto,  that  although  the  deed 
might  be  void  un  the  ground  that  it 
was  executed  in  consideration  of 
compounding  a  criminal  offence,  and 
was  therefore  contrary  to  the  statute ; 
yet  tliat  equity  would  not  relieve  the 
party  who  executed  it  upon  or  for 
such  immoral  and  illegal  considera- 
tion and  pnr^iose;  both  parties  to 
the  conveyance  being  in  pari  delicto. 

ib 

E 

EASEMENT. 
Ste  Deed,  8,  4. 
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EJECTMENT. 

See  Deed,  2. 

Tennakts  di  CoMMo:r. 


EQUITABLE  DEFENCE. 
See  Set-opf,  3. 

EQUITY  OF  REDEMPTION. 
See  MoETOAOB,  1,  8. 


ESCHEAT. 
See  MoBTQAQK,  4. 


ESTOPPEL. 
Set  FoEMER  Suit. 


EVIDENCE. 

1.  A  plaintiff,  when  examined  as  a  wit> 
ness  in  his  own  behalf,  may  be  asked 
whether  ho  has  had  liti^tion  with 
the  defendant,  and  has  threatened  to 
sue  him.  If  the  fact  is  admitted,  it 
may  show  that  the  witness  entertains 
hostility  against  the  defendant,  and 
that  his  evidence  is  therefore  to  be 
received  with  caution,  perhaps  alto> 
^ether  discredited.  jUcIiardiioH  v. 
AwUirttpj  85 

2.  The  admission  or  rejection  of  the 
evidenoe  does  not  rest  in  discretion ; 
it  is  a  matter  of  right,  and  the  loss  of 
it  presumptively  injurious  to  Uio 
defendant.  ib 

8.  In  an  action  to  recover  damages  for 
a  personal  injury  caused  by  the  neg- 
ligence of  the  defendant,  the  court 
permitted  the  plaintiff  to  prove,  by 
a  physician,  that  some  weeks  after 
the  injury,  and  after  the  commence- 
ment of  the  action,  the  plaintiff  com- 
plained of  pain  in  the  back,  and  sore- 
ness in  his  side.  Hdd  that  this  was 
not  erroneous;  but  that  the  length 
of  time  that  had  elapsed  between 
the  accident  and  tiie  declaration 
w»i«  a  proper  subject  of  considera- 
tion for  the  jury.  Murph'f  v.  New 
Yi*rk  (\utr.tl  Ii\  li.  Co.,     '  Vlo 


4.  In  an  action  for  trespan  upon  land, 
a  witness  was  asked  whether  a  cer- 
tain fence  was  designed  to  be  on  a 
certain  line.  The  vntneas  did  not 
answer  as  to  any  design  or  intention, 
on  the  subject,  but  only  undertook 
to  say  where  the  fence  was  in  fact 
placed.  Id*  Id  that  the  answer  was 
admissible.    FrauU  v.  Ireland,    880 

6.  A  witness  for  the  plaintiff,  on  a  trial 
before  a  referee,  testified,  nnder  ob- 
jection by  the  defendant,  to  state- 
ments made- to  him  by  the  defendants 
agent,  in  respect  to  a  previous  trans- 
action between  the  plaintiff  and  de- 
fendant Held  incx>mpetent  evidence. 
Ghdehas  y  OtUchen,  483 


6.  The  witness  also  testified  that  he 
"  understood  "  /hat  the  making  of  a 
contract  between  the  parties  satisfied 
and  cancelled  a  previous  contract  in 
writing  between  them.  Held  incom- 
petent. That  it  was  his  duty  to 
testify  as  to  what  was  said  or  done 
from  which  he  derived  his  under- 
standing; and  it  was  for  the  referee 
to  say  what  was  intended  by  the 
parties.  A 

7.  In  an  action  to  reoorer  for  work  and 
labor  of  the  plaintiff  as  a  carpenter 
and  joiner,  a  witness  testified  tnat  he 
was  a  carpenter  and  joiner,  of  thirty 
years'  experience,  and  had  resided  in 
the  place  where  the  labor  was  per- 
formed, for  six  or  seven  years.  Be- 
ing asked  what  the  services  of  good 
carpenters  and  joiners  were  worth, 
at  the  place  and  time  of  perform! n«; 
the  work,  the  question  was  objecteil 
to,  and  overruled  and  exception 
taken.  The  witness,  after  stating  the 
valu^  of  such  work  at  the  time  and 
place,  testified  that  the  plaintiff  had 
worked  for,  and  with  hicn,  and  that 
he  considered  the  plaintiff  a  good 
and  fast  workman.  A  motion  to 
strike  out  this  statement  was  denied, 
and  exception  taken.  Held  that  there 
was  no  error  in  the  rulings  excepte<l 
to.     Major  v.  S^Hee^  67C 

8.  That  in  the  absence  of  any  special 
ae^reement,  the  plaintiff  was  presump- 
tively entitled  to  recover  according 
to  the  ruling  price  of  wages,  at  the 
time  and  place,  for  workmen  of  like 
rharaotor;  and  the  evidence  wn* 
competent,  as  tending  to  fix  tlie 
uinoiitit  wliich  the  pl.tintifT  was  oiiti- 
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tied  to  recover  on  a  quanium  meruit, 
though  not  conclosiYe.  ib 

9.  The  defendant,  bein^  a  witness  in 
his  own  behalf,  claimea  that  the  work 
done  by  the  plaintiff  after  a  certain 
date  was  not  done  for  the  defendant, 
bnt  on  the  employment  and  behalf  of 
another  person,  who  had  taken  the 
job,  or  in  partnership  with  snch  per- 
son. He  was  asked,  "  Did  the  plain- 
tiff know  yoa  had  nothing  to  do  with 

^e  labor  on  the  building,  after  Octo- 
ber last  r  Held  that  this  evidence 
was  proDTly  excluded;  on  the 
ground  that  it  was  competent  for 
the  defendant  only  to  state  declara- 
tions, acts  or  circumstances  tending 
to  show  that  the  plaintiff  had  no- 
tice, ib 

10.  After  the  plaintiff  had  finished  the 
rebutting  testimony  on  his  part  the 
defendant  offered  witnesses  to  Hustain 
his  testimony  on  the  defence,  and  to 
contradict  the  plaintiff's  evidence  in 

'rebuttal  Held  that  this  testimony 
was  properly  excluded.  Foster  v. 
Newbrovgh,  646 

1 1.  After  a  defendant  has  testified  to 
what  passed  between  him  and  the 
plaintiff  on  a  certain  occasion,  it  is 
not  erroneous  to  permit  the  plaintiff 
to  state  what  he  remembers  of  the 
conversation  between  them,  on  the 
ground  that  his  testimony  tends  to 
vary  a  written  contract.  If  the  de- 
fendant wishes  to  confine  the  plain- 
tiff to  a  written  contract,  he  stiould 
not  open  the  door  for  parol  testimony 
by  giving  it  on  his  own  behalf  in  the 
first  instance.  ib 

12.  A  defendant,  examined  as  a  witness, 
was  asked,  on  putting  a  receipt  in 
evidence,  whether  there  was  not  a 
letter  attached  to  it,  when  received. 
He  answered,  he  did  not  remember ; 
that  he  did  not  tear  it  off;  and  that 
he  had  not  in  his  possession  any 
letter  from  the  plaintiff.  Held  that 
this  examination  was  sufficient  to 
enable  the  plaintiff  to  prove  there 
was  a  letter  attached  to  the  receipt, 
and  to  give  in  evidence  a  press  copy 
of  such  letter.  tb 

18.  It  is  proper  to  prov^  such  a  letter, 
as  a  part  of  the  rest  gentce  in  giving 
the  receipt,  and  as  explanatory  of 
it.  "    Jb 


See  AoRBBiaNT,  2,  16. 
Attorney. 

False  Representation!,  2,  8,  4. 
Fraudulent  Representations,  2. 
Opinions  of  Witnesses. 
Patent,  1,  4,  6. 
Practice,  2,  12. 
Railroads. 
Receipt. 
Will,  1,  2,  8. 
Witness. 


EXCEPnONS, 


See  Practice,  1,  8. 


EXCHANGE. 

1.  By  an  agreement  between  two  par- 
ties for  an  exchange  of  animals, 
each  party  acquires  title  to  the  ani- 
mal agreed  to  be  received,  and  the 
price  of  each  is  paid.  Mcrgan  v. 
Fou/ent,  36 

2.  Upon  an  agreement  for  an  exchange 
of  property,  either  party  may  refuse 
to  deliver  until  he  receives  the  prop- 
erty agreed  to  be  g^ven  in  exchange. 
But  he  may  waive  performance  by 
the  other  party,  and  complete  the 
agreement,  on 'his  own  part,  by  full 
performance.  And  having  done  so, 
ne  cannot  rescind  the  agreement  of 
exchange,  and  sne  for  the  property 
delivered  by  him.  His  only  remedy 
is  an  action  for  the  property  agreed 
to  be  given  him  in  exchange,  after 
demand  made,  or  for  its  value.        ib 

8.  And  judgment,  in  such  an  action, 
for  the  plaintiff,  for  the  value  of  the 
property  agreed  to  be  given  him  in 
exchange,  is  no  bar  to  a  subsequent 
action,  by  the  other  party,  against 
him,  to  recover  damages  arising  from 
a  breach  of  warranty  in  respect  to 
the  property  received  by  the  plain- 
tiff in  the  second  suit,  in  exchange; 
where  it  appears  that  the  pleadings 
in  the  former  suit  did  not  allude  to 
any  breach  of  warranty,  and  the 
question  of  warranty  was  not  liti- 
gated in  such  suit.  ib 

4.  A  recovery  by  the  plaintiff,  in  the 
first  suit,  is  entirely  consistent  with 
the  right  of  the  defendant  therein  to 
sue,  at  any  time  thereafter,  for  his 
damages  resulting  from  a  breach  of 
the  warranty.  ib 


670 


INDEX. 


6.  Where  the  phintlff  in  the  former 
action  sought  to  recoTer  for  a  cause 
of  action  entitling  him  to  a  judgment^ 
bat  he  insisted  on  and  proved  th4 
wrong  measure  of  damages,  by  rea- 
son whereof  he  recovers  kes  than 
he  was  legally  entitled  to;  KM 
that  such  recovery  did  not  bar  the 
other  party  from  insisting,  in  a  sub- 
sequent action,  brought  by  him  upon 
the  warranty,  on  the  lull  measure  of 
damages  to  which  he  was  entitled.  t6 

6.  Ihiring  the  negotiations  for  the  ex- 
change of  a  cow  of  the  plfdntiiTs  for 
a  mare  of  the  defendant^  the  defen- 
dant told  the  plaintiff  what  work 
the  mare  had  done,' and  said  she 
could  work  well  enough,  then ;  Hdd 
that  this  was  a  direct  affirmation  as 
to  the  ability  of  the  mare  to  labor, 
and  was  a  warranty.  ib 

*!.  In  an  action  for  a  breach  of  the  war- 
ranty, the  plaintiff  testified  that  the 
mare  was  good  for  nothing  to  work, 
and  stated  what  he  knew  of  her; 
and  others,  who  had  used  her,  gave 
evidence  tending  to  prove  that  she 
was  unfit  to  lal^r.  Mdd  that  there 
was  sufficient  evidence,  upon  both 
points,  to  carry  the  case  to  the  jury, 
and  their  decisiun  upon  it  must  be 
considered  as  final.  ib 


EXECUTION. 

Where  tliere  has  been  a  judgment, 
execution,  levy  and  advertisement 
in  the  lifetime  of  the  judgment 
debtor,  a  sale  after  his  death  is  au- 
thorised, and  effiBctual  to  pass  his 
title  in  property  so  levied  on  in  his 
lifetime.    Itolman  v.  Molman,      215 

See  BojfD,  1. 
Dud,  1 

PAET!niBSHIF,  6. 

Shuupf. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

See  BoiiD,  8. 

Partnkbshif,  6. 
WIL^  11 


EXPRESS  COMPANIES. 

1.  The  acceptance  without  objection, 
by  a  shipper,  of  an  Express  Com- 


pany's receipt  for  goods  deKTered, 
though  it  be  unreiui,  at  the  tame, 
consntutee  a  contract  between  the 
partiee,  and  binds  them,  as  to  the 
conditions  contained  in  it.  SomnH 
V.  NoHomed  &pret»  Company,      284 

2.  The  plaintiff  having  certain  goods 
in  the  hands  of  Wolf  Brothers,  di- 
rected that  they  should  be  sent  to 
her  by  express.  Wolf  Brothers  sent 
them  to  toe  express  office  of  the  de^ 
fendant  by  their  clerk,  who  tooli^a 
receipt  therefor.  Hdd  that  the  d Ak 
was  tlie  pbuntiff*s  agent,  and  that 
his  acceptance  of  such  receipt  bound 
her,  in  respect  to  its  terms.  ib 


P 

FALSE  PRETENCES. 
See  CamnrAL  Law,  18,  14,  16. 

FALSE  REPRESENTATIONa 

1.  What  representations,  made  by  a 
vendor,  upon  a  sale  of  stock  in  a  salt 
manufacturing  company,  as  to  the 
flow  of  water  from  tne  wells,  quality 
of  the  salt,  market  value  of  the 
stock,  Ac,  are  material,  and  action- 
able if  false.     Mamm  v.  RapUe,   180 

2.  Although  a  vendor  is  responsible 
only  for  the  condition  of  the  prem- 
ises at  the  time  the  representations 
are  made  by  him,  or  at  tiie  time  to 
which  they  refer,  yet  eridence  of 
the  condition  of  the  property  at  a 
time  subseouent  to  the  making  of  the 
representations  is  admissible  for  the 
purpose  of  showing  that  their  condi- 
tion at  the  time  referred  to  could  not 
have  been  as  represented.  i6 

8.  Although  it  is  a  general  rule  that 
evidence  of  representations  as  to  tho 
market  value  of  stock,  made  by  a 
vendor.  Is  not  admissible  in  an  ac- 
tion against  him  for  fraudulent  rep- 
resentations, yet  where  the  represen- 
tations relate  to  the  market  \-alne  of 
the  stock  in  the  city  of  New  York, 
where  stocks  have  a  market  value, 
the  evidence  is  admissible.  ih 

4.  Such  evidence  is  also  admlsslbte  on 
another  ground,  vis.,  to  establish  by 
^he  defendant's  adaiission  the  market 
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Tilne,  wUh  a  view  to  the  meaeore 
cxf  damages.  t& 

6.  The  prineiple,  laid  down  in  Bennett 
Y,  Jwbon,  (21  N,  Y.  238,)  and  Oraig 
V.  Ward,  (36  Barb,  877.)  that  a  party 
making  a  representation  &lse  in  fact 
renders  himself  liable,  in  an  action 
for  fraud,  although  he  did  not  actu- 
ally know  the  representation  to  be 
false,  at  the  time,  does  not  apply  to 
cases  of  fraud  and  deceit  in  the  sale 
of  personal  property.  Barrett  v. 
Weiem,  205 

6.  Hence,  in  an  action  to  recover  dam- 
ages for  false  representations  made 
by  a  purchaser  of  personal  property, 
as  to  the  value  of  a  note  of  a  third 
person,  transferred  to  the  vendor  in 
part  payment  of  the  price,  the  plain- 
tiff is  bound  to  prove  that  the  aefen- 
dant  actually  knew  of  the  falsity  of 
the  representations  made  by  him.  ib 

1.  In  such  an  action,  it  is  not  neces- 
sary, in  order  to  entitle  the  plaintiff 
to  recover,  to  prove  that  the  repre- 
sentation as  to  the  ability  of  tlie 
maker  was  his  sole  inducement  to 
take  the  note.  It  is  enough  tiiat  it 
was  a  material  part  of  the  induce- 
ment— ^that  without  it  he  would  not 
have  parted  with  his  property.       ib 

8.  In  such  an  action,  it  is  competent 
for  the  defendant  to  testify  as  to  his 
belief  respecting  the  solvency  of  the 
maker  of  tlie  note  transferred  by 
him;  that  being  only  another  mo^ 
of  saying  he  had  no  intent  to  defrand. 
And  he  lias  the  right  to  have  the 
jury  pass  on  the  question  of  fraud, 
IB  view  of  his  denial  of  it  on  oath,  ib 

9.  In  an  action  upon  a  promissory 
note,  the  answer  allegped  a  want  of 
cx)nsideration  for  the  note,  and  that 
it  was  procured  by  fraudulent  repre- 
sentations on  the  part  of  the  plain- 
ti£  The  consideration  of  the  note 
was  the  sale  or  assignment,  by  the 
plaintiff  to  the  defendant,  of  an  in- 
terest in  a  receipt  for  diaillef'e  yeaet, 
owned  by  the  plaintiff.  The  rep- 
resentations alleged  and  proved  to 
be  faise  were,  that  the  receipt  was  a 
iiUtiller^e  recdpt,  which  the  plaintiff 
had  obtained  from  a  German  dis- 
tiller ;  that  it  was  valuable  as  a  re- 
ceipt for  distilling  veast ;  and  that 
the  plaintiff  had  tried  it,  and  found 
it  to  work  admirably,  «kc. ;  whereas 


the  yeast  made  fttMn  it  was  simply  a 
yeast  for  making  bread,  and  was 
practically  useless  and  worthless. 
ileld,  that  the  representation  that  the 
receipt  was  a  aietUUt'e  receipt,  and 
had  been  used  by  a  German  distiller, 
was  material,  in  view  of  the  purpose 
for  which  the  defendant  wantea  it, 
and  the  use  which  the  plaintiff  well 
knew  he  designed  to  make  of  it 
Smkehard  v.  BueaeU,  660 

10.  ffdd,  aleOf  that  it  was  a  question 
for  the  jury  whether  the  representa- 
tion tended  to  enhance  the  value  of 
the  receipt,  and  induced  the  con- 
tract between  the  parties.  And  that 
it  was  erroneous  to  charge  that 
"there  was  no  proof  of  the  falsity 
of  any  of  the  material  representations 
made  by  the  plaintiff."  tfr 

11.  IIM,  further,  that  it  was  error  to 
take  the  case  from  the  jury  on  the 
ground  that  the  yeast  made  from  the 
receipt  was  tested,  by  tlie  defendant, 
in  his  distillery,  bdbre  the  agreement 
was  made ;  it  oeing  a  question  of  ficict 
whether  he  made  uie  purchase  upon 
his  own  judgment  in  respect  to  the 
qualities  of  uie  yeast,  or  in  reliance, 
in  whole  or  in  part,  upon  the  r^re- 
sentations  proved.  ib 

12.  That  the  defendant,  by  experiment- 
ing with  the  receipt  alter  oeing  in»> 
formed  of  the  falsity  of  the  repre- 
sentations, did  not  waive  the  defence 
set  up  in  his  answer.  t6 

t 

See  Damagbs,  4. 

FrAUDULKNT  RKPBBBBNTATIOm,  1. 
lNSURAMOB,(LlfS,)  S,  4,  6,  10,  11,  12. 

Wakbantt. 


FEIGNED  ISSUE. 
See  WiLL»  10. 


FORMER  SUIT. 

1.  A  special  contract,  in  writing,  was 
made  between  the  parties,  by  which 
the  plaintiff  agreed  to  construct,  and 
put  into  the  defendant's  mill,  two 
water  wheels,  and  the  defendant 
agreed  to  pay,  for  said  wheels  and 
work,  |1,800.  An  action  being 
brought  upon  said  contract,  by  the 
plaintiff,  the  defendant,  in  his  an- 
swer, set  up  a  general  denial,  non- 


672 


INDEX. 


performance  by  the  plaintiff,  and  a 
ooanter  claim  for  property  deliv- 
ered and  work  done.  On  the  trial, 
the  referee  directed  a  jadgment  of 
nonsuit  againat  the  plaintin,  becanse 
the  evidence  failed  to  show  that  the 
defendant  made  the  contract  sued  on. 
A  second  action  was  then  brought, 
by  the  plaintiff,  ag^alnst  the  defen- 
dant, in  which  the  plaintiff  claimed 
$1,800  as  due  to  him,  for  two  water- 
wheels,  Ac,  and  for  work,  labbr  and 
materials  famished  to,  and  done  and 
performed  for,  the  defendant,  under 
a  special  contract,  settine  it  out,  and 
alleging  its  breach  by  the  plaintiff, 
and  setting  up  the  former  judgment 
in  bar,  and  a  counter  claim  of  the 
costs  in  the  first  action.  Held  that 
the  defendant  was  not  estopped,  by 
his  denial  of  the  contract  in  the 
former  action,  nor  by  the  Judgment 
of  nonsuit  therein,  from  setting  up 
the  written  contract  as  a  defence  to 
the  second  action.  Heynokk  v.  Gar- 
ner, 810 

2.  Held,  clUo,  that  no  question  affecting 
the  merits  of  the  former  action  could 
be  deemed  to  have  been  passed  upon 
or  decided  by  the  referee ;  and  there 
was  not,  therefore,  any  adjudication, 
in  the  first  action,  upon  any  matter 
involved  in  the  second.  ib 

See  EzcHANGB,  8,  4,  6. 


FRAUD. 


See  AoTiON,  1,  4. 
Towns,  1,  2. 


FRAUDULENT  COKVEYANCES. 

1.  H.  sold  and  conveyed  his  farm  to 
his  daughter  C.  for  $1,500.  II.  had 
given  to  C.  and  his  other  children 
the  right  to  receive  and  appropriate 
to  their  own  use  their  earnmgs ;  and 
out  of  her  earnings  C.  paid  to  her  fa- 
ther, at  sundry  times,  moneys  which, 
togetlier  with  money  advanced  to 
lier  for  the  purpose,  by  her  brother, 
paid  for  the  land,  and'what  was  due 
to  II.,  except  $140,  the  price  of  a 
colt,  the  property  of  H.  An  action 
to  set  aside  the  conveyance,  as  fraud- 
ulenr,  was  brought  by  a  judgment 
creditor.  The  issuing  of  an  execu- 
tion oil  the  jud^Bieiit  was  neither 


averred  nor  proved-  "Hie  ooort  be- 
low found,  as  matter  of  fact,  that  the 
conveyance  was  not  fraudulent  as  to 
creditors,  and  decided,  as  matter  of 
law,  that  the  $140  could  not  be 
reached,  in  such  action.  I/eld,  that 
these  findings  were  correct,  and  the 
complaint  was  properly  dismissed. 
McCaffrey  v.  Mc%,  489 

2.  Hddy  abo,  that  the  action  was  not  a 
creditor*8  bill,  and  the  plaintiff  was 
not,  therefore,  entitled  to  the  relief 
given  in  actions  of  that  nature  ;  but 
that  it  must  be  treated  as  one  in  aid 
of  an  execution,  to  set  aside  a  frauda« 
lent  obstruction,  and  the  power  of 
the  court  to  grant  relief  did  not  rest 
on  the  statute,  (2  Stat,  at  Large,  180, 

L88f)  but  was  a  part  of  the  common 
w  juriadiction  of  the  court         t6 

8.  In  case  of  the  fraudulent  convey- 
ance of  real  estate,  so  that  it  cannot 
be  sold  on  execution,  the  court  will 
appoint  a  receiver,  and  through  him 
appropriate  the  property  to  the  pay- 
ment of  the  judgment.  tb 

4.  A  conveyance  executed  with  intent 
to  defraud  creditors  is  void  not  only 
as  to  existing,  but  as  to  future,  cred- 
itors.    Partridge  v.  Stokei,  586 


FRAUDULENT   REPRESENTA- 
TIONS. 

1.  Where  a  loan  of  money  is  obtained 
by  false  and  fraudulent  representa- 
tions of  the  borrower  as  to  his  pe- 
cuniary condition  and  circumstances, 
upon  his  promissory  note  payable  at 
a  future  day,  the  fraud  displaces  the 
credit,  and  entitles  the  lender  to  re- 
cover, upon  the  implied  promise  to 
repay  the  sum  loaned,  iinmediatelv. 
Kdton  V.  Hyde,  59 

2.  In  an  action  by  the  lender,  to  recov- 
er the  sum  loaned,  it  is  not  errone- 
ous for  the  referee  to  receive  in  evi- 
dence representations  made  at  the 
time  of  the  negotiation  for  the  loan, 
although  not  counted  on.  They  are 
a  part  of  the  ren  gegta,  and  therefore 
competent ;  but,  not  being  alleged  in 
the  complaint,  they  cannot  be  the 
basis  of  a  recovery.  ib 

3.  When  a  vendor  represents  property 
offered  for  sale  as  possessing  certain 
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Important  qualities  wherebv  it  \b  ren- 
dered more  valuable,  and  oy  reason 
.  of  which  the  purchaser  is  induced  to 
buy,  and  it  turns  out  that  the  prop- 
erty does  not  possess  those  qualities, 
the  representation  thus  made  is  fraud- 
ulent; and  the  purchaser,  to  estab- 
lish the  fraud,  need  not  prove  that 
the  vendor  knew  that  the  represen- 
tation was  fidse,  when  made.  Brawn 
v.  TSttile,  169 

4.  There  is  no  distinction  between  a 
warranty  and  a  fraudulent  represen- 
tation, ib 

5.  It  is  not  necessary,  ordinarily,  to 
use  the  words  "fraud"  or  "fraudu- 
lent," in  a  pleading;  it  is  enough  if 
eouivalent  words  are  used — words 
wnich  clearly  impute  fraud.  But, 
as  in  actions  for  fraudulent  repre- 
sentations there  are  oases  in  which 
proving  the  representations  does 
not  establish  fraud,  it  becomes  nec- 
essary, in  such  cases,  to  charge  dis- 
tinctly that  the  representations  were 
fraudulent  as  well  as  false.  ib 

See  AsstawAnuTT,  2. 
WAERAinr. 


FBAUDULENT  WABRANTY. 
8ee  Wabeantt,  8,  4. 


G 


GRAirr. 

I.  The  right  of  the  king  of  Great 
Britain  to  grant  lands  Mlonginff  to 
the  crown  could  be  ezerciseid  with- 
out an  act  of  parliament  AlUiouffh 
parliament  miffht  require  lands  to  De 
granted,  yet  the  grant  was  made  by 
the  crown.  In  such  a  case  it  was 
delivered,  in  the  attesting  clause,  to 
the  donee  with  the  consent  of  the 
parliament    Maekinmon  v.   BamMy 

91 

8.  Where  a  grant  of  lands  was  made 
by  the  crown  of  Great  Britain  to  J. 
and  89  others,  prior  to  the  revolu- 
tion; Hdd^  in  an  action  of  eject- 
ment, by  a  party  claiming  title  un- 
der J.,  that  in  the  absence  of  any 
proof  of  a  grant  or  release  to  J.,  fk»m 

Vol.  LXVI.  43 


his  co-grantees,  of  their  Interests,  or 
of  possession  and  acts  of  owner^p 
by  J.  over  the  whole  of  the  land,  or, 
recognition  of  his  Utle  to  Uie  whole, 
such  a  grant  or  release  oould  not  be 
presumed,  and  the  plaintiff  was  not 
entitled  to  recover.  ib 

8.  Acceptance  of  a  mnt  is  established 
by  proof  that  the  grantee  has  as- 
sumed to  dispose  of  the  land  by 
will  & 


GUABDIAN  AD  LITEM. 
See  pABiniOH. 

H 

HEIES. 
See  Wiu»  18. 

HIGHWAY& 
Bee  CEomrAL  Law,  5  to  9. 


ILLEGAL  CONTRACT& 
See  AauniKfT,  7,  9, 10,  11, 11. 


ILLITERATE  PEBSONS. 

Although  parties  are  illiterate,  they 
cannot  be  relieved,  altogether,  fr<mi 
the  duty  of  showing,  wiUi  reason- 
able oertainty,  the  precise  nature  and 
extent  of  their  dealings,  when  such 
dealings  are  the  subject  of  investiga- 
tion.   Partridge  r,  Stokee,  ft86 


INDICTMEirr. 
See  Cmmdi  AL  Law. 

INFANTS. 

See  NaouoBNon,  1,  6,  8,  9  10,  11. 
Pabknt  A!n>  Cbxlo. 
Partition. 
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INDBX. 


INJUNCTION. 


1.  Although  it  i%  noi  unusual  to  grant 
a  prelimliiar^  iojunct&on  to  rastrain 
Uie  oommiatton  gf  a  mere  treapaes, 
oontinaed  wider  a  claira  of  right, 
where  the  trespaaa  oonaiats  In  mining 
and  removing  ore,  or  other  distarl> 
anee  of,  and  ii^jury  to,  Uie  freehold ; 
yet  a  preliminary  ii^unctioQ  is,  to  a 
certain  extent,  discretionary.  And 
it  is  a  proper  exercise  of  discretion 
to  relase  to  grant  one,  where  the 
legal  riffht  of  the  plaintiff  is  by  no 
means  dear,  and  he  lias  an  ade- 
quate remedy  at  law.  Bowe  v.  JRoek- 
Manu/adwrutg  Co.,  692 


2.  It  is  one  thing  to  say  that  a  court  of 
equity  will  not  reform  a  deed,  up- 
on the  gp^>und  of  a  mistake  of  law, 
and  Quite  another  to  claim  that  it 
should  exercise  its  discretionary 
power,  by  the  Issuing  of  a  prelim- 
inary  injunction,  to  enforce  the  dry 
legal  title  notwithstanding  the  mis- 
tale.    Per  Talcott,  J.  ib 

8.  An  interlocutory  injunction  will  not 
be  granted,  unless  It  dearly  appears 
that  such  a  remedy  is  necessary  to 
protect  the  rights  of  the  P^rty  ap- 
plying therefor,  pending  Uie  littga- 
Uon.  MeHugh  v.  BonUm  Ac  E,  R. 
Co.,  612 

4.  The  plaintiff,  one  of  several  bond 
holders,  secured  by  a  mortgage  upon 
the  franchises  and  other  property 
of  the  Boston,  H.  and  £.  R.  R.  Co., 
sought  to  enjoin  a  part  of  the  defen- 

'  dants  from  conveying  to  the  New 
England  R.  R.  Co.,  another  defen- 
dant, so  much  of  the  property  for- 
merly belons^ng  to  the  Boet9n,  U. 
and  E.  R.  R.  Co.  as  was  located 
within  this  state.  The  property  con- 
sisted of  the  fttuichises,  lands,  build- 
ings, road-bed  and  superstructure. 
The  defendant  II.  claimed  to  be  a 
trustee  under  the  mortnge,  and  the 
complaint  alleged  that  lie  was  claim- 
ing and  acting  as  such  without  legal 
authority,  and  was  about  to  convey 
to  the  New  England  H.  R.  Co.  the 
property  described  in  the  mortgage. 
Hdd  that  there  being  nothing  that 
could  be  carried  out  m  the  state,  and 
no  suggestion  that  the  defendants  in- 
tended to  remove  or  injure  the  |>rop 
erty,  in  any  manner,  an  injunction 
wad  not  ncces;iary  in  order  to  have 


the  property  remain  aecore  to  abide 
the  event  oc  the  anik  fb 

6.  JSUct,  «/«>»  that  it  was  unnecessary 
to  determine  whether  or  not  the 
mortgage  had  been  lesally  fore- 
dosed;  or  whether,  if  it  had  not,  a 
cmtm  gu€  tnatt  nnder  it  could  chal- 
lenge the  proceedings.  Bot  that^ 
assuming  that  the  defendants  were 
trustees,  the  nature  of  the  property 
was  such  that  any  formal  transfer 
in  another  state  oould  in  no  manner 
injure  the  plaintiff  while  the  action 
was  pending;  inasmuch  as  the  prop- 
erty would  remain  in  this  state, 
subject  to  any  decree  that  might  be 
entered  in  aiich  action.  t6 

6,  Where  it  appeared  that  the  defen- 
dants, sued  as  trustees^  were  in  office 
by  virtue  of  a  decree  of  the  Supreme 
Court  of  Massachusetts,  and  had 
acted  with  zeal  and  fidelity,  and  it 
was  not  claimed  that  they  had  been 
guilty  of  any  fraud ;  that  all  the  pro- 
ceedings charged  as  fraudulent  took 
place  long  prior  to  their  appointment, 
and  they  were  in  no  way  responsible 
therefor ;  and  tliat  the  plaintiff  had 
an  ample  remedy  against  the  former 
trusteto,  for  all  the  damages  he  had 
sustuned  if  the  allc^tions  in  his 
complaint  were  true;  ifeU  that  it 
was  not  a  proper  case  fbr  an  Iqjnnction 

and  receiver.  t6 

I 

See  Watxr,  1,  2. 


INSURANCE  (FIRE.) 

1.  A  policy  of  insurance  against  fire 
oontainea  a  provision  that  the  in- 
surers should  not  be  liable  *'  for  a 
loss  caused  by  lightning,  or  explo- 
sions of  any  kind,  unless  fire  ensues, 
and  then  for  the  loss  or  damage  by 
fire  only."  The  insured  carried  on 
the  business  of  rectifying  spirits,  in 
tlie  building  describea  in  the  policy. 
While  the  works  were  in  operation, 

'  the  vapor  generated  did  not  prop- 
erly condense,  in  the  worm,  by  rea- 
son of  a  scarcity  of  water  in  it,  but 
passed  from  the  wonn  into  the 
building,  where  it  came  in  contact 
with  a  lighted  lamp.  An  instan- 
taneous explosion  ensued,  which  blew 
off  the  roof,  and  blew  down  the  chief 
part  of  the  walls,  of  the  buildings^ 
Soon  after,  a  fire  occurred,  from  we 
flames  coming  in  contact  with  the 
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SMi  In  the  rear  of  the  building, 
videnoe  was  given,  tending  to  show 
the  amonnt  of  injury  done  by  the 
burning,  alone,  and  the  injury  done 
bv  the  violence  of  the  exploeion, 
Mone.  The  jury,  beeldeii  a  general 
verdict  for  the  insured,  founa  those 
separate  sums.  The  eourt  instructed 
the  Tury  that  the  plaintifls  were  en- 
titled to  recover  for  the  entire  injury 
to  ^e  property  insured;  whether 
such  injury  was  done  by  the  burn- 
ing, or  by  the  force  or  violence  of 
the  explosion.  Tlie  defendant  ex- 
cepted to  the  instruction  that  the 
plaintiflb  were  entitled  to  recover  for 
the  injury  arising  from  the  force  or 
violence  of  the  explosion.  Beld  that 
the  instruction  excepted  to  was  er- 
roneous; the  defendant  not  being 
liable  for  that  portion  of  the  loss  or 
damage.  Briggt  v.  Nwih  British 
MereanHU  Inaurance  Cwnpany^     825 

2.  In  an  action  upon  a  policy  of  insur- 
ance, the  proofs  showed  thnt  after 
the  lire,  L.  the  defendants'  president 
came  to  the  place  to  adjust  the  loss ; 
that  he  and  H.  the  agent  of  the  de- 
fendants saw  W.  the  party  insured, 
the  three  ascertained  the  amonnt  of 
the  loss  and  adjusted  and  liquidated 
the  same,  and  L.  promised  to  send  a 
check  or  draft  to  W.  for  the  amount 
^e^cf  that  upon  this  promise  a  new 
right  of  action  arose,  as  upon  a  new 
agreement;  and  that  the  evidence 
would  have  warranted  the  jury  in 
finding  a  new  agreement,  indepen- 
dent of  the  policy.  Smiih  v.  Went 
Folia  Inturance  Co.,  556 

3.  IfeU  ako,  that  the  case  shonkl  have 
been  submitted  to  the  jury,  on  the 
question  of  a  new  promise,  express 
or  arising  by  implication  from  the 
Hqnidation  of  the  amount  due  for  the 
loss  and  an  admission  of  indebted- 
ness to  that  amount;  and  that  the 
judge  erred  in  taking  it  from  them.  §6 


INSURANCE  (LIFS.) 

1.  The  plaintiff,  Uirough  C.  A  B.,  ito 
agents  at  S.,  acting  under  a  written 
authority,  aereed  to  insare  the  life 
of  the  defendant,  for  $6,000,  and  the 
defendant  agreed  to  pay  the  plaintiff 
$284.35,  annually,  for  ten  years,  in 
his  fees  as  a  medical  examiner  for 
the  plaintiff,  at  the  same  time  giv- 


ing his  note  for  $284.85,  payable  in 
cash.  A  policy  was  thereupon  is- 
sued by  the  oonriWuiy.  This  a^pree- 
ment  was  made  by  0.  A  B.  wiSiont 
the  knowledge  of  the  other  officers 
of  the  company.  The  policy  con- 
tained a  provision  that  the  premiums 
should  he  paid  in  cash,  and  stated 
that  the  president  and  secretary 
were  alone  authorised  U3  make,  alter 
or  discharge  contracts.  In  an  ac- 
tion upon  the  note ;  Ndd,  1.  That  a 
finding  by  the  referee  that  the  agree- 
ment was  binding  on  the  plaintiff, 
on  the  grounds  that  C.  d  B.  acted  as 
general  agents  of  the  plaintiff  at  S., 
and  so  held  themselves  out  with 
the  knowledge  and  consent  of  the 
company,  and  that  the  defendant  had 
no  notice  of  any  limitation  of  the 
agenfs  authority,  was  erroneous. 
2.  That  the  contract  which  the  agents 
assumed  to  make  was  of  an  extraordi- 
nary character,  not  shown  to  have 
been  customary  or  within  the  scope 
of  the  powers  of  such  agents;  and 
that  it  could  not  be  presumed  to  be 
a  customary  contract  usually  made 
by  such  agents;  especially  in  the  face 
of  the  direct  provisions  to  the  con- 
trary contained  in  the  policy.  8.  That 
the  conclusions  of  law,  of  the  referee, 
that  the  contract  was  valid  and  bind- 
ing upon  the  parties,  which  would 
give  effect  to  both  the  policy  and  the 
note  to  pay  in  medical  examinations, 
were  erroneous.  4.  That  both  the 
policy  and  the  note  being  ineffectual 
and  invalid,  for  want  of  power  in  the 
agents  to  make  such  a  contract*  a 
judgment  for  the  defendant  was  cor- 
rect, in  the  absence  of  any  valid  rati- 
fication by  the  principal.  Aniekor 
Jji/e  Inaunmee  Co,  v.  Peam,         880 


2.  An  applicant  for  life  insurance  hav- 
ing stated  to  the  medical  examiner 
tliAt  neither  of  his  parents  liad,  to  his 
knowledge,  been  afflicted  with  men- 
tal derangement,  a  non-professional 
witness,  who  had  formerly  lived  in 
the  neighborhood  of  such  parents, 
after  describing  certMU  eccentrici- 
ties of  conduct  on  the  part  of  the 
mother,  was  asked,  "  State  whether 
the  things  you  saw  and  heard  from 
her  struclcyou  as  rational,  or  irra- 
tional" Held  that  the  question,  in 
the  abstract,  wasadmissible,  andthe 
exclusion  of  it  error.  Highee  v. 
(jfuardian  Mutual  lAfe  Jna,  Co,  of 
New  York,  462 
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9L  The  answer,  tn  an  aetioii  upon  a 
policy  of  life  inanranoe,  set  up  as  a  de- 
Isnoe,  that  the  aasured  frlaely  repre- 
aented,  in  his  ap{4ieation,  that  he  had 
never  had  any  flerious  illneaa ;  Hdd, 
that,  to  aufltain  tbia  allegation  of  the 
answer,  it  was  neoeesary  to  show 
that  the  m»licant  had  had  a  serious 
illness;  ana  the  language  must  be 
understood  in  its  ordinary  aco^vta- 
tion.  That  an  inquiry  as  to  serious 
illness  oould  not  be  iairly  understood 
to  call  for  a  statement  that  the  par- 
ty had  occasionally  suffered  firom  a 
temporary  though  severe  headache. 

ib 

4.  Hdd^  abo,  that  a  representation  de- 
nying the  mental  derangement  of  the 
applioaafa  parenta,  not  being  abso- 
lute, hot  qualified  by  a  reference  to 
hiaown  Imowledge  on  the  subject, 
did  not  vitiate  the  policy,  altbmigh 
untrue  in  fact.  That  even  if  such 
statement  was  to  be  considered  as  a 
warranty,  in  order  to  ialsify  it  the 
proof  must  show  the  applicant's 
Knowledge  that  the  same  was  un- 
true, ib 

•.  One  of  the  questions  asked  of  the 
'  applicant  was:  "  To  what  extent  does 
the  party  use  tobacco,  ales,  alcoholic 
stimulants  or  opium  T  The  answer 
was :  "  I  have  never  used  tobacco  in 
mv  Ufe,  or  Uquor  in  any  form,  and 
I  have  never  used  opirnn.  ^«Mthat 
the  representation  was  not  rendered 
ftdse  by  proof  that  the  applicant  had 
occasionally  used  alcoholic  stimu- 
lants, or  something  in  which  opium 
was  contained,  as  a  mere  medical 
remedy,  when  suffering  from  severe 
paroxysms  of  pain*  ib 

6.  ffddf  alm>,  that  the  statement  of  the 
applicant,  in  resard  to  opium,  must 
be  construed  to  nave  been  an  answer 
to  an  inquiry  whether  he  used  opium 
as  a  narcotic  stimulant  when  in  an 
ordinary  condition  of  health,  and  not 
as  a  reply  to  an  inquiry  whether  he 
used  it  in  good  faith  as  a  medical 
remedy,  during  paroxysms  of  pain 
arising  from  occasional  attacks  of  dis- 
ease, ib 

7.  A  warranty  is  a  contract;  and  to 
constitute  a  warranty  of  fact,  in  a 
policy  of  insurance,  it  numt  be  incor- 
porated into  the  contract,  either  upon 

.    the  face  of  it,  or  by  reference.        ib 


8.  It  was  stated  in  a  potter  thai  the 
same  was  made  "  in  ocmaideration  of 
the  representations  made  in  the  ap- 
plication for  the  same,  whidi  Is  here- 
oy  made  a  part  of  this  poli<7,  and  of 
the  sum,"  Ac  *  «  "And  it  is  also 
understood  and  acreed  by  the  within 
assured,  to  be  the  true  intent  and 
meaning  hereoC  that  if  the  represen- 
tations made  in  the  ^pplieahon  for 
this  policy  and  upon  the  fiuth  of 
which  this  policy  is  isened,  should 
be  found  in  any  respect  untrue,  thei 
and  in  such  case,  this  policy  shall  be 
nuU  and  void.**  JSUi  that  these  pro- 
viaiotts  clearly  made  the  application 
a  part  of  the  policy  itself,  and  the 
representations  in  the  answers  to  the 
qiustions  contained  in  it  warranties. 

ib 

0.  HM,  aba,  that  the  ''implication,'* 
referred  to  in  the  policy,  was  a  paper 
headed  **  Application  for  poliOT  No. 
— ,"  and  which  contained  a  series  of 
questions  intended  to  be  addressed 
to  the  person  iriiose  life  was  proposed 
to  be  insured ;  also  a  (taper  attached 
thereto^  and  headed  '*  Qnestioos  to  be 
answered  by  the  party  for  whose 
benefit  the  insurance  is  derired.* 
Tliat  a  paper  with  the  heafling 
"Questions  to  be  answered  by  the 
medical  examiner  for  the  company," 
was  not  to  be  deemed  the  appl^ 
tion,  or  a  part  of  the  application. 
And  that  statements  maoe  by  the 
applicant  to  the  medical  examiner  in 
answer  to  the  questions  in  that  pa- 
per, were  not  warranties,  witldn  the 
meaning  of  the  pottcy.  16 

10.  When  the  statement  is  a  warranty, 
it  must  be  actually  true ;  and  whether 
material  or  not,  its  felsity  avoids  the 
policy.  t6 

1 1 .  The  fidrity ,  however,  of  a  collatersl 
representation  not  expressly  war- 
ranted by  the  contract,  wfU  not  avoid 
the  policy,  unless  it  is  material  to  the 
risk.  But  if  false  in  substance,  and 
material  to  the  risk,  there  can  be  no 
liability  upon  the  policy,  however 
innocently  the  misrepreseniationmay 
have  been  made.  w 

IS.  The  judge  refuanl  to  cham  the 
jury  that  the  stetemente  mMe  by 
the  applicant,  to  the  medical  exam- 
iner, if  untrue,  whether  intentionally 
false  or  not,  would  vitiate  the  policy. 
Hcid  that  the  request  to  charge  was 
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properly  denied,  if  for  no  other  reft> 
son,  beeanse  it  lacked  the  neoesaary 
qualification  that  the  statement  must 
be  material  That  the  materiality  of 
the  statement  was  a  question  for  the 
jury;  and  that,  to  have  instructed 
the  jnry  according  to  the  request, 
without  qualificaSon,  would  have 
been  erroneous.  ib 

18.  An  incorrect  statement  by  the  ap- 
plicant, in  answer  to  a  question  by 
the  examining^  physician,  will  not  be 
deemed  such  a  misrepresentation  as 
to  avoid  the  policy,  when  it  appears 
that  the  physician  s  report  as  to  the 
applicant's  condition,  and  not  the 
statements  of  the  applicant  himself, 
were  relied  upon  by  the  company; 
what  the  appucant  actually  did  say 
not  being  reported  to  the  company. 

ib 

See  OmnoNs  or  Witnissb,  2,  8. 


INTERPLEADBIt 
See  SummrvTioN  or  PAftnrn. 


ISSUE  AT  LAW. 
See  Sracirio  PerforxanoS)  5. 


JOINDER. 

€f  tmmm  of  aeHUm^  See  PutADna,  1, 3. 
Ofpw^tm.    See  Partiks,  6,  6,  7,  8. 

JOINT  DEBTORa 

Set  JUDOXENT,  I,  2. 

JUDGE'S  CHARGE. 

1.  A  general  objection,  to  the  whole 
charge  of  the  judg^^roseats  no  Ques- 
tion for  review.    FramJbi  v.  Ireland^ 

886 

2.  The  general  rule  is  that  a  verdict 
w^ill  not  be  set  aside  because  the 
judge  cxpresHCS  an  opinion,  in  liis 
charge  to  ttie  jury,  upon  the  facts. 
3fc Arthur  v.  &i»ule,  /423 


8.  A  judge  is  not  bound  .to  charge  in 
language  selected  by  the  counsel, 
however  appropriate  it  may  be.  If, 
on  the  whole,  the  jnry  has  not  been 
misled,  but  has  been  mirly  instructed 
in  language  embracing  aU  the  mate- 
rial quesnons,  it  is  sufficient.  Per 
Taloott,  J.  Amuinmff  v.  Nem  York 
Central  itcRR.  Co.,  487 

See  Bill  or  Sale,  2,  8. 
Insurance  (FfRB,)  1,  8. 
Insurance  (Lipb,)  12. 
Neoligrncb,  12,  18,  20. 
Practice,  1. 


JUDGMENT. 

1.  Where  two  defendants  are  sued  as 
joint  debtors,  and  a  separate  liRbility 
against  one,  only,  is  established,  a 
separate  judgment  may  be  entered 
against  Mm.    Stimntm  v.  Van  P4i, 

151 

2.  Where  D.  A  V.  were  sued  as  part- 
ners, to  recover  the  price  of  eoods 
alleged  to  have  been  sold  and  deliv- 
ered to  the  firm,  the  plainttift  having 
failed  to  esUblish  ajoint  liability 
against  V.;  ttM  that  under  section 
186,  subdivision  8,  of  the  Code,  they 
might  prove  a  separate  liability  on 
the  part  of  V.,  on  the  ffroand  that 
he  was  in  fact  the  purSiaser  of  the 
goods  through  D.  as  his  agent»  and 
recover  a  separate  judgment  against 
him,  if  he  was  found  separately  lia- 
ble. t6 

8.  Although  this  would  seem  to  be  a 
different  cause  of  action  from  that 
upon  a  liability  as  a  copartner,  yet 
the  cases  authorize  the  court  to  ad- 
mit proof  of,  and  render  iudgment 
upon,  the  new  cause  of  action.  jPer 
MuLUM,  J.  i6 

4.  The  only  effect  of  a  judgment  ren- 
dered  In  another  state,  in  proceed- 
ings by  attachment  against  the  prop- 
erty and  effects  of  non-residents  of 
such  state,  without  any  appearance 
by  the  defendants,  is  to  bind  the 
property  found  in  the  state  under 
the  laws  of  which  such  judgment  is 
rendered.  F^Jtmmmowe  v.  Mrlx,  888 

5.  For  all  purposes  of  proceeding 
against  the  person,  such  a  judgment 
is  a  mere  nullity;  and  cannot  be 
sued  on  as  a  judgment  in  perwnam, 
even  in  the  courts  of  the  simie  stale,  ib 
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6.  And  rach  Judgment  being  so  far  void 
that  no  action  can  be  maintained 
upon  it  as  a  judgment  against  the 
defendants  therein,  it  forms  no  ob- 
stacle to  a  recovery,  here,  upon  the 
original  demand.  ib 

7.  If  anything  is  received  by  the  cred- 
itor, nnder  the  foreign  attachment 
proceedings,  it  would  oe  a  payment, 
pro  taiUo     Per  Taicott,  J.  ib 

8.  A  judgment  In  a  partition  snit  set- 
tled the  rights  of  the  parties  in  the 
premises,  holding  that  they  were  ten- 
ants in  common,  and  that  the  defen- 
dant had  received  the  rents  and 
profits  of  said  premises  to  his  own 
use.  As  conclusions  of  law,  it  ad- 
judged the  rights  as  thus  stated,  and 
directed  that  partition  be  made  ac- 
cording to  the  rights  so  found ;  that 
three  reputable  freeholders  be  ap- 
pointed commissioners  to  make  such 
partition ;  that  the  defendant  render 
an  account  of  the  rents  and  profits 
of  said  premises,  and  of  the  timber 
eat ;  ana  that  a  referee  be  appointed 
to  take  and  state  such  account ;  and 
it  ordered  judgment  aooortlingly, 
'with  ooetSL  Then  foUowed  this  pro- 
vision: "  All  other  questioiis,  except 
the  appointment  of  commissioners 
a&d  the  referee,  are  hereby  reserved 
until  the  coming  In  of  the  report  of 
the  oommiasioners  and  referee."  Held, 
1.  That  the  judgment  determined 
that  the  rlshts  <»  the  parties  were 
as  stated;  that  partition  should  be 
made,  by  commisnoners,  of  said 
premises,  and  that  the  defendant 
aooonnt  for  the  rents  and  profits  since 
the  4th  of  April,  1841.  2.  That  the 
judgment  thus  rendered  decided  the 
whole  ieeue  between  the  parties,  and 
left  nothing  open  and  reserved,  ex- 
cept matters  of  detail  in  carrying 
out  such  judgment.  8.  That  the 
question  of  the  de^ndant's  liability 
to  account  for  the  rents  aid  profits 
since  the  4th  of  April,  1841,  was  not 
an  open  question  for  review,  on  ap- 
peal from  a  sulieequent  order;  the 
defendant's  remedy  being  by  appeal 
from  the  judgment  4.  That  the 
court,  at  spedM  term,  in  confirming 
the  report  of  the  referee  made  in 
conformity  with  the  judgment,  liad 
simply  given  effect  to  such  judgment, 
and  tno  order  of  confirmation  was 
not  erroneous.  5.  That  if  the  defen- 
dant's liability  to  account  was  limited 
to  liix  ye.irs  befire  the  c  immence- 


ment  of  the  suit,  that  question  riioald 
have  been  raised  at  the  trial )  that  it 
could  be  raised  at  the  General  Term 
only  on  appeal  from  the  judgment 
Taggart  v.  HubbtU,  663 

9.  In  an  action  at  law,  for  the  recovery 
of  money,  against  a  married  wcHnaii 
having  a  separate  estate  and  conduct- 
ing business  on  her  own  separate  ac- 
count, who  does  not  set  up  her  cover- 
ture as  a  defence,  an  ordinary  money 
judgment  is  in  proper  form.  Vo9- 
Imrgh  V.  Brawn,  421 

See  AmifDHXTr,  1. 

Aehtration  akd  Award. 

PABTmON,  4. 

PBOOKEDDrGS  SuTPCEiaMTAmT  Ac,  I, 

2.  4,  6. 
Skt-otf,  8« 


JURISDICTION. 

See  PKooBKMifos  Supplkmsmtart  Ac.,  1, 

4,5. 


JUSTICES*  COURTS. 

1.  The  provlnofls  of  title  4  of  part  2  of 
the  Code  are  not  applicable  to  suits 
oommenoed  in  a  court  of  a  justice  of 
the  peace.    Lapham  v.  Bux,        487 

2.  The  provisions  in  that  title  con- 
tained, in  regard  to  the  place  of  .trial 
of  actions,  are  expressly  made  sub- 
ject to  the  power  of  the  court  to 
change  the  place  of  trial,  in  the  cases 
pfovkled  by  statute,  and  cannot  be 
considered  as  i4>plicable  to  justices' 
courts,  which  have  not  the  power  to 
change  the  place  of  trial  t^ 

8.  Although  section  8  of  the  Code  de- 
cUmes,  in  general  terms,  that  the  first 
four  tities  of  part  2  relate  to  actions 
in  all  the  courts  of  the  state,  this 
must  be  understood  to  mean — so  &r 
as  tiiey  are  applicable  to  the  practice 
and  powers  of  any  such  courts,     ih 


liEASEi. 

1.  The  pUintiff  leased  a  farm,  and  cer- 
tain personal  property,  to  the  defen- 
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dant,  for  one  year,  "  with  the  privi- 
lege of  two  years  more,  at  tlie  same 
rate.  If  they  agree."  After  the  end 
of  the  second  year,  the  plalntitf's  at- 
torney pUced  a  summons,  and  other 
papers,  in  an  action  of  claim  and  de- 
livery, in  the  hands  of  the  sheriff, 
with  directions  to  demand  the  per-, 
sonal  property,  and,  If  it  was  rofiised, 
to  serve  the  smumons,  <bc.,  and  seize 
the  property.  The  sheriff  demanded 
the  property,  and,  the  defendant  re- 
fiikng  to  deliver, 'Served  the  sum- 
mons, ffcc,  and  seized  the  same.  The 
affidavit  in  the  proceedings  was 
sworn  to  before  the  demand  was 
made.  There  was  no  proof  of  the 
extension  of  the  lease  after  the  first 
year.  Hddy  1.  That  the  demand  was 
made  before  suit  brought,  and  was 
sufficient.  2.  That  the  proceedings 
might  have  been  set  aside,  on  motion, 
upon  the  ground  that  the  affidavit  was 
sworn  to  before  the  demand  was 
made;  but  that  it  was  too  late  to 
raise  that  question  on  the  trial. 
8.  That,  in  the  absence  of  all  evi- 
dence as  to  a  new  leasing,  the  pre- 
sumption was,  that  the  term  was 
extended,  by  consent,  for  two  years 
longer,  and  that  the  tenant  was  in 
possession  under  the  lease.  That  it 
was  competent  for  the  parties  to 
agree  to  extend  the  lease  for  less  than 
two  years,  and  if  for  less,  the  parties 
did  not  agree  to  an  extension  for  two 
years ;  but  that  it  required  a  special 
Agreement  for  less  than  two  years,  to 
prevent  the  extension  being  pre- 
sumptively for  two.  4.  That  a  judg- 
meht  quashing  a  certiorari  brought 
to  review  summary  proceedings  to 
remove  the  defendant  from  tbe  farm, 
was  not  a  bar  to  the  right  of  the 
defendant  to  insist  that  by  the  terms 
of  the  contract,  and  the  action  of  the 
parties  under  it,  the  term  was  ox- 
tended  two  years.  Woodcock  v.  Rob- 
erft,  498 

Sm  OpnaoNs  or  WiTMESsm,  4. 


LETTERS  OF  CREDIT. 
See  Bills  or  Exchanok. 


LOAN. 

See  Agreembnt,  4,  5. 

Fraudulent  Kbprbskntationa,  1,  2. 

PAYJiKNT,  ly  2. 


M 

MALICIOUS  PROSECUTION. 

1.  To  entitle  the  plaintiff  to  recover 
in  an  action  for  malicious  prosecu- 
tion he  must  establish,  1st.  That 
he  was  prosecuted  by  the  defendant; 
2d.  That  such  prosecution  has  been 
terminated  in  the  plaintiff's  &vor; 
Sd.  That  it  was  malicious ;  and  4th. 
That  it  was  without  probable  cause. 
Zairdy.Jh^,  189 

2.  Advice  of  counsel  will  not,  of  itself, 
protect  a  client  from  tbe  imputation 
of  malice.  To  give  it  that  effect,  the 
question  must  be  one  of  law,  or 
some  l^gai  principle  must  be  in- 
volved, in  order  to  a  proper  decision 
of  which  the  law  applicable  to  the 
question  must  be  asoertained.         ih 

8.  The  question  of  nialice  is  for  the 
Jury,  and  not  for  the  court  If  the 
jury  believe  that  the  question  sub- 
mitted was  so  far  one  <^  law  that  it 
was  proper  to  submit  it  to  oooosel, 
and  that  the  defendant  acted  in  good 
faith  on  the  advice  given  him,  it  is 
their  province  to  hold  malice  not 
proved.  ib 

4.  Property  having  been  stolen  from 
the  defendant^  he  applied  to  a  Jus- 
tice for  process  to  obtain  possession 
of  it,  at  the  same  time  declaring 
himself  satisfied  that  it  was  not 
stolen  by  tlie  plaintiff,  for  the  rea- 
son that  the  liitter  was  away  from 
home  the  night  it  was  stolen.  lie 
subsequently  called  again  upon  the 
justice,  and  swore  to  his  belief  that 
the  plaintiff  stole  the  property,  giv- 
ing no  reason  for  his  change  of  opin- 
ion, other  tlian  the  advice  of  counsel, 
given  upon  the  defendant's  statement 
of  the  facts  to  him.  Held,  that  the 
prosecution  of  the  plaintiff  for  lar- 
ceny was  malicious.  ib 

5.  The  probable  cause,  the  want  of 
which  is  required  to  be  proved,  in 
actions  for  malicious  prosecution,  re- 
lates to  the  cause  for  instituting  the 

Erosecution — probable  cause  for  be- 
eving  the  accused   guilty  of   the 
offence  imputed  to  him.  ib 

6.  Tiic  defendant  knew  that  it  was 
physically  impossible  for  the  plain- 
tiff to  have  stolen  his  property,  at 
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the  time  it  was  lost  While  It  was 
possible  for  the  plaintiff  to  have  g^one 
Ifom  Syracuse,  where  he  professed 
to  be  spending  the  night,  to  a  place 
seyeral  miles  distant,  and  there 
taken  the  property,-  jet  the  defen- 
dant  did  not  believe  that  he  left 
Syracuse,  and  made  no  such  smzges- 
tion,  at  any  stage  of  the  proceedings. 
Mtid  that  this  met  overcame  the  pre- 
snmption  of  guilt  arising  from  pos- 
session; and^  left  no  shadow  of 
ground  for  charging  the  plaintiff 
with  taking  the  property.  ib 


VA5DAMITS. 

1.  A  mandamus  will  not  lie  to  compel 
the  payment  of  a  money  demand  on 
contract,  where  a  proper  remedy  by 
action  odsts ;  especially  where  the 
facts  upon  which  the  daim  is  based 
are  disputed.  PeopU  tx  re/.  Owdd 
T.  OrMfit  680 

t.  Although  there  may  be  eases  of 
daimB  Mdnst  a  dty,  where  a  man- 
damns  is  proper— as  where  it  is 
asked  for  by  reason  of  the  refbaal  of 
■ooie  offioer  to  do  his  part  of  tiie 
duty  necessary  to  enable  toe  ckdmant 
to  obtain  his  pay,  if  the  claim  is  not 
disputed;  or  where  some  duty  is  to 
be  performed,  other  than  the  mere 
payment  of  a  debt;  or  where  the 
remedy  by  action  Is  Inapprc^riate — 
yet  it  wiu  not  be  granted  against 
the  oomptroUer  to  compel  the  pay- 
ment of  money  claimed  to  be  due 
upon  a  contract  for  labor,  where  the 
comptroller  denies  the  vaUdlty  of  the 
contract,  charges  that  it  was  ulegally 
made,  and  that  the  prices  charged 
are  SKcessiye.  ib 


MARRIED  WOMEN. 

8m  JUDOMSNT,  9. 


MASTER  AND  SERVANT. 

1.  No  principle  of  law  is  better  set- 
tled than  that  a  person  agreeing  to 
work  for  another  a  certain  number 
of  months  cannot  recover  his  wages, 
without  showing  that  he  has  per- 
formed his  contract,  by  rendering 
his  services  during  the  time  sped- 
tied  in  the  contract;  unless  he  can 
bhow  that  ho  Vr-aa  excns«d,  or  pre- 


vented from  performing  it  by  the 
act  of  the  other  party,  H^Hgthea 
v.  Cookt  21 

2.  It  is  not  a  suffident  excuse  for  non- 
performance, that  the  employer  con- 
stantly found  fault  with  the  person 
employed,  in  respect  to  the  manner 
of  doing  his  work.  Unless  the  fault- 
finding is  carried  to  such  an  extent 
as  to  render  the  servant's  life  very 
uncomfortable,  it  will  not  jostify 
him  in  leaving.  A 

8«  But  if  the  juxr  find  that  the  servant 
was  not  furnished  with  enoi;^  to 
eat,  a  sufficient  reason  for  leavliu;  the 
employer's  service  is  eetablisbed.   ib 

Set  Work  mxv  Labor. 


MEMORANDUM. 
Sm  WrrKnSi  1,  2,  8,  0. 

MILTTART  BOUNTIEa 
8m  Towns,  4,  6. 

MISTAKE. 
8e$  IwuHonoH,  a« 

MORTGAGE. 

1.  A  mere  tender  of  the  mortgage  debt, 
by  the  owner  of  the  equity  of  redemp- 
tion, does  not  discharge  the  lien  bf 
the  mortgage.    Marrit  y.  Jn,      282 

2.  Where  mortgaged  prennisea  are  con- 
veyed to  a  purchaser,  subject  to  the 
mortgage,  but  without  any  aasump- 
tion  of  the  debt  by  him,  the  land  is 
thereby  made  the  primary  toad,  for 
payment;  and  the  mortgagor  be- 
comes a  quasi  surety,  and  has  a  right 
to  insist  upon  the  collection  of  the 
debt,  first,  out  of  the  land.  Uence 
the  purchaser  cannot  be  permitted 
to  discharge  the  lien  of  the  mortgage 
by  a  mere  tender  without  jia^'nieut.  t6 

8.  The  owner  of  the  equity  of  redemp- 
tion has  the  right  to  redeem  laud 
from  the  lien  of  the  mortgage ;  but 
he  must  redeem  by  actual  payment,  ib 

4.  T.  devised  certain  land  to  his  wife, 
and  died  in  18fl8.     His  wife  died  in 
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1869,  without  making  any  will,  and 
wlthont  having  diapoeed  <x  the  prem- 
ises in  any  manner.  T.  and  wjfe 
were  naturaliied  citizens,  and  at 
Mrs.  T.'s  death  her  relationa  were 
aliens,  and  with  two  exceptions— 
J.  U.  and  C.  H.,  her  brother  and 
sister — non-residents  of  the  United 
SUtea  In  Sept.,  1869,  C.  H.  leasM 
the  premises  to  J.  H.  until  Nov.  1, 

1870.  In  1870,  the  legislature  passed 
an  act  releasing  the  interest  of  the 
state  in  said  luids  to  G.  H.  In  an 
action  against  J.  H.  and  0.  H., 
brought  to  foreclose  a  mortgfl^ 
upon  the  premises,  executed  by  T. ; 
Add,  1.  That  on  the  death  of  Mrs. 
T.  the  fee  passed  to  some  person,  as 
heir,  or  to  the  state.  That  it  could 
not  remain  in  abeyance;  and  there 
being  no  person  whp  could  take  as 
heir,  at  her  death,  it  vested  instantly 
in  tiie  state.  2.  That  no  proceed- 
ings on  the  part  of  the  state  were 
necessary,  in  order  to  perfect  its  title 
under  the  escheat.  3.  That  J.  H. 
had  no  color  of  title ;  and  as  against 
him  the  state  was  not  under  the 
necessity  of  instituting  any  pfooeed- 
ings  to  establish  its  title  by  escheat 
4.  That  J.  H.  had  no  interest  in  the 
land  entitling  him  to  an  assignment 
of  the  mortgaee;  and  that  a  judg- 
ment for  foreclosure  and  sale  was 
oorrect    MUmkeimet    v.   H^etnan^ 

*  874 

See  pRAOTicn,  7. 
RiDXMrnoN, 

TXNDKE. 

MULTIFARIOUSKESS. 

8m  Pabtiss,  12. 
Plbadino,  1,  8. 


N 


NEGLIGENCE. 

1.  The  plaintiff^  nn  infant  of  the  age 
of  thirteen   j'cors.   wishing  to  get 

^  upon  a  passing  horse  car  ^  the  de- 
fendant, to  ride  home,  hailed  the  car, 
and  started  toward  the  front  plat- 
form, which  was  full  of  passengers. 
Just  then  some  one  (the  plaintiff 
thought  it  was  the  driver)  spoke  in 
a  quick,  sharp  way,  and  told  him  to 
get  on  at  Uie  rear  end.  He  went  to 
the  rear  uud,  and  steppt^d  upon  the 


step,  when  some  person,  standing 
there,  told  him,  in  an  authoritative 
tone,  to  go  to  the  front  end,  and 
ffet  on.  The  plaintiff  started,  again, 
tor  the  front  end,  and  ran  along  by 
the  side  of  the  car,  the  horses  trot- 
tine  slowly,  at  the  time.  The  snow 
had  been  dbovelled  from  the  track, 
and  thrown  on  either  side  of  it,  so 
that  there  was  a  descent  to  the  rails, 
.  and  was  hard  and  slippery.  As  he 
ran  along  towards  the  front;  over 
this  icy  surface,  the  plaintiff  slipped 
and  fell,  and  his  leg  passing  in  front 
of  the  forward  wheel  of  the  car,  was 
crushed  to  pieces.  There  was  no 
conductor  on  the  car.  Held,  1.  That 
the  defendant  was  guilty  of  negli- 
gence in  causing  the  injury.  2.  That  • 
there  was  no  negligence  imputable 
to  the  plaintiff  in  doing  the  act 
which  led  to  the  injury,  to  wit,  run- 
ning from  the  rear  of  the  car  to  the 
front,  to  get  on;  the  cause  of  his 
falling  being  the  dangerous  embank- 
ment in  the  street,  created  by  the 
defendant,  without  the  plaintiff's 
knowledge.  8.  That  the  defendant, 
having  without  right,  put  such  em- 
bankment in  the  street,  must  show, 
in  order  to  cliarge  neglifi^cnce  upon 
any  person  injured  by  it,  that  he 
knew  of  it,  yet  knowing  it,  used  no 
care  to  prevent  injury.  4.  That,  at 
all  events,  the  question  of  the  plain- 
tiff's contributory  negligence  should 
have  been  submitt^  to  the  jury. 
Monfrejf  v.  Centred  Cit^  Railway,    48 

2.  Negligence  may  be  considered  as 
oompMed  of  two  elements :  1st.  Of 
the  acts  done  or  omitted;  and  2d. 
The  capacity  of  the  person,  morally, 
intellectually  and  physically^,  .^to 
whom  negligence  is  imputed.  t& 

8.  It  consists  in  doing  that  which  duty, 
or  common  prudence  and  caution, 
forbid  to  be  done,  or  the  omission 
to  do  that  which,  under  the  circum- 
stances, prudence  and  caution  re- 
quire to  be  done,  to  prevent  loss  or 
ii\jury.  ib 

4.  A  person  desiring  to  get  upon  a 
train  drawn  by  a  locomotive  mav, 
without  the  imputation  of  negli- 
gence, run  by  the  side  of  it,  when  in 
motion,  if  he  keep  far  enough  from  it, 
so  as  not  to  expose  himself  to  in- 
jury. Much  more  safely  may  he  do 
this  by  the  side  of  a  street  car  druwn 
by  horses.  *b 
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6.  In  determiniog  wli«lher  a  party  is, 
or  U  not,  chargeable  with  neg^ligenee, 
regard  most  be  had  to  his  monl,  in- 
teUectual  and  physical  capacity,    ib 

6.  A  man  of  full  age  and  consequent 
maturity  of  jndffment,  will  be  pre- 
sumed to  act  with  care  and  caution 
proportioned  to  the  emergency,  and 
the  neceiwity  for  their  exeroiae ;  one 
of  leaa  age  and  experience  might  act. 
vert  dirorently.  And  while  the  ca- 
pacity of  a  person  is  not  directly  the 
snbject  of  examination,  yet,  so  far  as 
it  may  be  preaumed  or  inferred  from 
age,  it  is  proper  to  take  it  into  con- 
sideration.    iV  MuLUN,  J.  ib 

7.  All  plaintiffs,  in  actions  for  injaries 
resulting  to  them  from  negligence, 
who  are  adults,  and  all  persons  men- 
tally and  physically  incapable  of 
taking  care  of  themselves,  stand  on 
the  same  level,  and  cannot  recover 
if  they,  or  those  under  whose  care 
they  are,  have  been  guilty  of  negli- 
gence contributing  to  the  injury,   ib 

8.  While  persons  not  of  full  age  can- 
not be  hold  to  the  same  degree  of 
oare  and  caution  as  adults,  they  are 
nevertheless  bound  to  exercise  so 
much  as  they  are  capable  of  doing. 
They  may  not  recklessly  rush  into 
visible  dancer  and  hold  the  one  who 
produced  the  danger  reaponsible  for 
ii\juries  which  tiiey  were  able  to 
avoid.  ib 

9.  If  a  plaintiff,  not  of  full  age,  has 
acted,  in  a  given  case,  as  carefully 
and  as  prudently  as  one  of  his  ace 
could  reasonably  be  expected  to  do, 
he  has  done  all  that  can,  in  justice, 
be  required  of  him.  ib 

10.  Negligence  is  not,  ordinarily,  crim- 
inal, yet  it  implies  culpability^-an 
intentional  disregard  or  violation  of 
the  duties  due  to  others.  And  it 
should  not  be  imputed,  unless  there 
is  capacity  to  perform  the  duty  un- 
der the  circumstances  surrounding 
the  person  at  the  time  the  duty  de- 
volves upon  him.  ib 

11.  In  the  case  of  an  adult,  the  law,  in 
detemiining  whether  his  conduct,  ou 
a  given  occasion,  was  negligent, 
makes  allowance  ftfr  the  infirmity  of 
his  nature,  and  relieves  him  from  all 
ettects  of  n<^ligonce  when  the  dr- 
ciiuistanecs  were  such  ns  tu  deprive 


him,  for  the  tame,  of  the  ordinary  in- 
fluence of  reason  and  judgment  upon 
bis  conduct,  and  throws  the  whole 
responsibility  upon  the  person  by 
whose  act  or  neglect  such  a  state  of 
mind  was  caused.  A  fortiori  should 
the  same  rule  be  applied  to  those 
of  less  age,  experience,  coolness  and 
*judgmenU  ib 

1%,  The  plaintiff's  assignors  shipped  a 
quantity  of  grain  upon  a  canal  boat 
which  the  £fendants  nndertook  to 
tow  from  Albany  to  New  York. 
The  boat  was  sunk,  by  a  collision 
between  It  and  another  boat  in  the 
same  tow,  caused  in  part  by  the  neg- 
ligence of  the  captain  of  the  cauial 
boat,  and  the  grain  lost.  In  an  ac- 
tion against  USe  Uiw  boat  company, 
to  recover  th6  value,  the  judge  pre- 
sented to  the  jury  this  question: 
**  Was  the  captain  of  the  canal  boat 
under  the  oommand  of  the  tug  boat; 
or,  in  other  words,  was  the  eaptun 
of  the  tug  boat  the  commander  of 
the  towed  craft,  of  the  whole  flotilla, 
all  the  barg^  and  canal  boata  at- 
tach^ad  to  the  tug  upon  each  side  by 
hawserar  *  *  **  If  yon  find  thai 
the  captain  of  the  tug  was  the  cap- 
tain of  the  oanal  boat,  (in  other 
words,  that  the  canal  boat  waa  anb- 
ject  to  the  orders  of  the  cuptaln  of 
the  tag  boat,)  and  as  anch  omitted 
to  take  the  proper  precautions  for 
safe  navigation  and  Hdt  the  safe  de- 
livering of  freight— «uch,  for  ex- 
ample, as  directing  and  insisting  up- 
on a  light  being  put  out,  [shown — J 
the  plaintiff  would  be  entitled  to 
your  verdict,  and  fQU  ne^  not  eon- 
aider  any  other  queUion  in  the  case." 
Hdd  that  this  portion  of  the  charge 
was  erroneous.  That  the  jury  were 
resti'icted  to  an  inquiry  altogether 
too  narrow.  Arctic  ^ir«  /iw.  Co,  v. 
AttaHn,  257 

18.  That  even  if  it  were  assumed  that 
the  plaintiflb'  properiv  was  to  be 
held  responsible  for  the  negligence 
of  the  carrier,  it  was  not  sufficient 
to  stop  with  the  question  whether 
the  captain  of  the  ti^  boat  Imd  th^ 
right  to  give  and  enforce  orders  in 
respect  to  the  exhibiting  of  lights, 
but  the  instructiotts  to  the  jury 
should  have  embraced  an  inquiry 
whether,  if  orders  were  given^  they 
were  not  negligently  disobeyed,  or, 
if  not  given,  whether  a  due  care  and 
caution  to  protect  his  own  property 
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•hould  not,  under  all  the  clrenm- 
Btances,  have  indaeed  the  captain  to 
exhibit  a  light,  without  any  express 
orders.  '      ib 

'  14.  A  compUdnt  alleged  that  the  de- 
fendant, Dj  its  servants,  dc.,  negli- 
gently set  fire  to  and  destroyed  the 
plaintiff's  raspberry  patch.  It  was 
proved  that  the  fire  was  started  by 
means  of  a  burning  brand,  thrown 
from  a  passing  locomotive  upon  the 
defendant's  own  land,  where  it  set 
^re  to  the  grass,  and  the  lire  spread 
A  the  raspberry  patch,  which  ad- 
joined. It  was  not  shown  that  the 
person  who  threw  off  the  brand  was 
in  the  employ  of  the  defendant;  but 
it  was  proved  tluit  he  was  upon  the 
engine,  and  apparently  engaged  at 
work  there,  with  his  coat  off.  Iftld 
that  this  fairly  raised  a  presumption 
that  such  person  was  in  the  employ 
of  the  defendant,  and  was  rightfully 
engaged  at  work  upon  the  engine,  in 
the  aosence  of  all  explanation.  Mc- 
Cmm  V.  Nsw  York  Cenlral  die,  R  JL 
C<K,  888 

16.  On  a  motion  for  a  nonsuit,  the  de- 
fendant objected  that  there  was  "  no 
proof  of  negligence  on  the  part  of 
the  defendant,  its  agents  or  ser- 
vants." Mdd  that  this  objection  did 
not  call  the  attention  of  the  ooort 
and  counsel  to  the  insufficiency  of 
the  proof  that  the  person  who  cast 
off  the  burning  brand  was  in  fact 
one  of  the  servants  of  the  defendant; 
but  on  the  contrary,  was  calculated 
to  lead  to  the  supposition  that  the 
fact  was  conceded.  ib 

16.  The  defendant  also  objected  that 
it  did  not  appetur  but  that  the  cast- 
ing off  of  the  burning  brand  was 
the  wilful  act  of  the  person  who  did 
it,  and  not  within  the  scope  of  his 
employment,  ffeld  that,  in  the  ab- 
sence of  proof  to  the  contrary,  it 
was  to  l>e  presumed  that  the  fireman 
or  engineer  did  the  act  in  question 
in  tlie  performance  of  his  usual  du- 
ties, ib 

17.  It  WAS  also  objected  that  the  dam- 

Xwas  too  remote  from  the  act  com- 
ined  of.  ffeid  that  in  this  par- 
ticular the  case  was  governed  by 
the  principles  laid  down  in  Field  v. 
New  York  Cerfrtd  R,  Ji.  Co.,  (32  N. 
Y.  389.)  and  Webb  v.  The  Jiome  Ac, 
11,  H  Co ,  (3  LuHS.  453.)  ib 


18.  A  railroad  company  cannot  be  said 
to  be  wholly  free  from  negligence 
when  it  calls  upon  passengers  to  dis- 
embark, for  the  purpose  of  going  to 
its  passenger  depot,  without  any 
warning  or  information  that  a  train 
is  about  to  cross  the  path,  and  imme- 
diately, and  before  a  passenger  has 
time  to  get  beyond  the  path  of  the 
expected  train,  allows  the  locomotive, 
silently,  and  without  ringing  the 
bell,  or  giving  any  alarm,  td  rush 
upon  and  crusn  him.  Held  that  un- 
der such  circumstances,  it  was  the 
duty  of  the  condnctor  of  the  train 
upon  which  the  plaintiff  was  a  pas- 
senger, and  who  directed  tiie  latter 
to  leave  the  train,  knowing  that  he 
would  naturally  look  and  go  towards 
the  passenger  depot,  in  a  direction 
that  would  bring  his  back  towards 
the  train  approaching,  to  warn  him 
of  the  danger,  if  not  to  see  that  he  es- 
caped it.  Or,  that  it  was  the  doty 
of  the  conductor  of  the  approaching 
train  to  stop  his  train  before  crossing 
the  path  which  led  from  any  of  the 
passenger  cars  of  the  other  train,  to- 
wards the  depot,  until  he  had  ascer- 
tained that  all  passengers  who  desired 
to  stop  at  that  depot  had  passed  over 
the  track.  Armatrong  v.  Naw  York 
Cmtral  Ac,  R  R  Co.,  487 

19.  ffM,  aUo,  that  the  questions  of  neg- 
ligence on  the  part  of  the  defendant, 
and  contributory  n^ligence  on  the 
part  of  the  plamtilf  were  properly 
left  to  the  jury.  tb 

20.  The  judge  was  requested  to  charge 
the  jury  that  "  if  the  plaintiff  got  off 
the  train  upon  which  he  was  a  passen- 
ger, before  it  came  to  a  stop,  and  if  by 
remaining  on  tlie  train  till  it  had 
stopped,  he  would  not  have  sustained 
the  injury,  then  he  was  guilty  of  negli- 
gence which  contributed  to  the  in- 
jury, and  cannot  recover."  Held  that 
this  request  was  properly  refused,  ib 

See  EviDJENCK,  8. 
NEW  YORK  (CITY  OF.) 

1.  fiy  a  statute  {La«f9  of  18«8,  ch.  863,) 
the  mayor,  comptroller  and  street 
commissioner  of  the  city  of  New 
York  were  authorized  and  directed 
to  employ  suitable  persons,  by  con- 
tract or  otherwise,  to  remove  snow 
and  ice  from  Broadway,  and  to  per- 
form  such   acUitlofuil  v^yrk   as  Uwy 
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9ko>M  eontuUr  neeettary,  beyond  that 
required  by  enstSng  ooDtncts,  to 
keep  the  streete,  ifce.  of  sud  city  coa- 
fltantly  swept;  HM  that  this  gave  to 
the  persone  named  an  aimoet.  unlim- 
ited diflcretion  as  to  what  work  waa 
necessary  to  lie  done  by  the .  em- 
plovees,  so  as  to  keep  the  streets 
and  avenues  constantly  swept  And 
that  if,  in  order  to  do  so  it  was  neces- 
sary to  clean  the  streets,  or  remove 
anything  therefrom,  it  was  within 
the  authority  conferred  so  to  do. 
Leverick  v.  M^for  dsc.  of  New  York^ 

628 

2.  HM,  «b»,  that  although  the  title  of 
the  act  was  **  An  act  to  make  pro- 
vision for  the  government  of  the  dty 
of  New  York,  and  its  purpose  was, 
mainly,  to  provide  means  to  carry 
on  the  government,  yet  it  was  not 
foreign  to  that  purpose  to  provide 
for  the  expenditure  of  a  part  of  the 
money  so  to  be  ridsed,  in  cleaning 
the  streets  and  making  them  in  a  con- 
dition fit  for  public  use.  ib 

S.  And,  a  contract  in  writing,  after- 
wards continued  by  a  verbal  agree- 
ment, having  been  made,  by  the 
officers  named,  with  the  plaintiif, 
whereby  he  agreed  to  remove  snow 
and  ice  from  Broadway,  and  to  per- 
form Buch  additional  work  as  said 
officers  should  require  to  be  done,  to 
keep  the  streets,  ika,  cleanly  swept, 
during  certain  specified  months,  at  a 
compensation  to  be  fixed  by  said  offi- 
cers, or  any  two  of  tltem ;  Held  that 
there  was  no  vilid  objection  to  the 
mode  in  which  the  work  waa  con- 
tracted for,  or  ordered  to  be  done. 
And  tliat  a  certificate,  signed  by  .a 
majority  of  such  officers,  approving 
the  plaintiff's  account,  was  a  ratifi- 
cation and  acceptance  of  the  work 
done  under  the  contract  ib 


o 

OirUS  PROBANni. 

She  Bills  or  Exchakob,  8. 
CBxnrroE's  Soir.  * 

Will,  7. 


OPINIONS  OP  WITNESSES. 

1.  Railroad  engineers  or  constructors 

are  not  the  only  persons  competent 


to  give  an  opinion  in  answer  to  the 
question  how  the  running  off  of  ears 
on  the  inside  of  a  curve,  instead  of 
the  outside,  can  be  accounted  for. 
Prima  faci^  that  question  can  be  an- 
swered by  any  person  acquainted 
with  the  elementary  principles  of 
mechanism,  and  claiming  only  to  l>e 
an  expert  in  that  branch  of  science. 
Murphy  V.  New  York  Centnd  dx, 
JL  A  Co,,  126 

2.  Where  a  physician,  exanuned  as  a 
witness,  decUned,  on  the  ground 
of  want  of  information,  to  give  ^y 
medical  opinion  as  to  whether  a 
person's  headaches  were  neuralgic, 
or  proceeded  from  a  disordered 
stomach ;  Held  that  it  was  his  med- 
ical opinion,  alone,  which  was  com- 
petent ;  and  that,  having  declined  to 
give  such  opinion,  it  was  improper 
to  ask  him  *'  what  impression  was 
made  on  your  mindr  Higbte  y. 
Quartan  Mutual  Lift  Ins.  Co.,  462 

8.  In  an  action  upon  a  policy  of  life 
insurance,  the  widow  of  the  insured 
was  asked  what  was  the  condition  of 
her  husband's  health,  up  to  this  time 
of  his  death.  Held  that  the  question 
was  competent,  as  caUing,  not  for  a 
medical  or  professional  opinion,  but 
for  the  knowledge  and  observatioii 
of  the  witness,  as  matters  of  fact.    «6 

4.  A  lease  of  a  farm  contained  a  cove- 
nant, on  the  part  of  the  lessee,  not 
to  sow  any  mustard  seed  or  white 
daisies  on  tne  farm,  during  the  term. 
In  an  action  ogMust  the  guarantor, 
for  a  breach  of  this  covenant,  a 
witness  being  asked  "How  much 
was  the  damage  to  that  farm,  in  con- 
sequence of  the  daisies  upon  itT*  ex- 
Sressed  the  opinion  that  the  dusiea 
amsffod  the  farm  to  the  amount  of 
fifty  dollars.  Held  that  thequestion 
was  dearly  incompetent  lliompoon 
y.  Diekhart,  604 

See  Damaovs,  1. 
Evtnnros,  4,  7. 

OUSTER. 
See  TmsAxn  m  Common. 


OVERSEER  OP  THE  POOR. 
See  Poor. 
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PARENT  AND  CfilLD. 

1.  Where  a  minor  made  a  contract 
to  work  for  another,  at  a  certain 
sum  per  month,  and  performed  the 
same  in  part,  only,  and  in  an  action 
broaght  Dy  hia  father,  to  recover  the 
minor's  wages,  the  plaintiff  did  not 
repudiate  the  special  contract,  but  on 
the  contrary,  it  was  proved  by  him, 
and  was  resorted  to  as  the  measure 
of  compensation  to  which  he  was  en- 
titled— ^no  other  value  of  the  son's 
services  being  furnished — Hdd  that 
it  followed  that  the  plaintiff  had 
adopted  the  contract  made  by  the 
minor,  and  was  therefore  l)ound  by 
it    Hmolerhen,  v.  Cook,  21 

2.  Where  a  general  authority,  from 
a  iatJier  to  nis  minor  son,  4x)  enter 
into  cootracts  for  his  personal  ser- 
vices, as  he  may  see  fit,  is  shown,  a 
contract,  made  by  the  latter,  is  bind- 
ing upon  the  father,  although  he 
may  never  have  heard  its  terms,    ib 


PARTIES. 

1.  Where,  at  the  time  of  joining  issue, 
in  an  action  brought  before  a  justice 
of  the  peace,  the  defendant,  without 

•  distinctly  objecting  to  the  ri^ht  of 
the  plaintiff  to  sue,  took  the  objection 
that  the  action  was  not  brought  in 
the  name  of  the  plaintiff,  with  the 
addition  of  the  name  of  his  office  as 
supervisor;  Hdd  that  this  objection 
conceded  the  plaintiff's  right  to  sue, 
provided  he  had  annexed  to  his  name 
the  name  of  his  office.  BofMnt  v. 
WooUxM,  68 

2.  One  of  the  g^nnds  of  a  motion  for 
a  nonsuit  was  that  there  was  no 
cause  of  action  shown  to  exist,  in 
favor  of  the  plaintiff,  against  the 
defendant,  add  that  this  objection 
was  too  general  to  enable  the  defen- 
dant to  avail  himself  of  a  mistake  in 
the  name  of  the  plaintiff;  especially 
after  he  had,  on  joining  issue,  con- 
ceded the  plaintiff's  right  to  sue.    ib 

8.  Where  the  fact  that  an  action 
brought  for  the  l>eneiit  of  a  town,  is 
brought  in  the  name  of  the  super- 
visor, ap^ieors  on  the   face  of  the 


complaint,  the  error  shonld  be  taken 
advantage  of  by  demurrer.  ib 

4.  Section  US  of  the  Code,  authorising 
the  trustee  of  an  express  trust  to 
sue,  is.  merely  permissive,  and  does 
not  pi^vent  the  real  party  in  interest 
from  suing  under  §  111.  Cridier  v. 
Curr^t  836 

6.  Where  an  administrator's  bond  was 

i'oint  and  several,  and  was  executed 
>y  the  defendants  and  two  other 
persons ;  Hdd  that  an  action  thereon 
would  lie  against  ttie  defendants 
alone.  That  they,  being  two  of  the 
parties  who  were  severally  liable  on 
the  same  obligation,  were  within  the 
express  language  of  g  120  of  the 
Cod&  ib 

» 

6.  Owners  in  severalty  of  premises  oc- 
cumed  by  them,  upon  a  mill  stream, 
and  of  the  right  of  water  used  by 
them,  may  unite  in  an  action  agfunst 
another  several  owner,  to  restrain 
him  from  using  more  water  than  he 
is  entitled  to.     lanertf  v.  Enkme,    9 

7.  In  such  a  case,  where  the  injury 
oonmsts  in  diverting  the  water,  and 
it  affects  all  the  several  owners  in 
the  aame  way,  and  at  the  same  time, 
the  interest  is  a  common  one,  and 
one  which  entitles  the  owners  in  sey- 

'    eralty  to  unite.  ib 

8.  When  a  oontraibt  is  made  with  an 
individual  who  is  in  fact  a  partner 
with  others,  and  the  contract  relates 
to  tiie  business  of  the  partnership, 
but  these  facts  are  not  known  to  the 
other  contracUng  party,  in  a  suit  on 
the  contract,  against  the  one  who 
made  it,  the  nonioinder  of  the  other 

9  partners  cannot  be  pleaded  In  abate- 
ment.   Farwdl  v.  Dovm,  78 

9.  In  an  action  to  recover  damages  for 
the  breach  of  a  contract,  made  "by 
the  defendant,  in  his  own  name,  for 
the  transportation  of  iron,  the  defen- 
dant alleged  that  there  was  a  part- 
nership between  him  and  one  W., 
and  that  the  agreement,  if  any,  was 
made  by  them  jointly,  and  insisted 
that  W.  should  have  been  made  a 
party.  The  pUiniiff  did  not  know 
that  W.  was  a  partner  of  the  defen- 
dant. After  the  breach  of  the  agree- 
ment, W.  denied  that  he  was  a  part- 
ner, and  alleged  that  he  was  merely 
a  consignee  of  the  iron,  and  had  no 
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knowledge  of  anr  oontnoi  for  tnus- 
poKingTt.  UJd  that  the  pkiiiUff 
bad  the  rlf  ht  to  sue  the  defendant 
alone,  on  the  oontract  ik 

10.  The  plalntlflb,  separate 'creditors 
of  an  estate,  instituted  tr  suit  in 
equity  to  compel  an  accounting  by 
the  executor,  and  to  set  aside  a  Lease 
made  by  him  as  fraudulent.  The 
complaint  alleged  that  the  action 
was  instituted  in  behalf  of  the  plain- 
tiffs in  their  respective  characters 
and  of  all  other  creditors  of  the  estate 
who  might  choose  to  come  in  and 
avail  themselves  of  the  decree.  One 
of  the  defendants,  in  her  answer, 
pleaded  a  misjoinder  of  plaintiffs ;  to 
which  portion  of  the  answer  the 
plaintifl»  demurred.  Reld  that  the 
demurrer  was  well  taken.  And  that 
if  there  was  a  misjoinder  of  parties 
plaintiff,  that  defect  appeared  on  the 
face  of  the  complaint,  and  the  defen- 
dant waived  the  objection  by  omit- 
ting to  demur.     Petrte  y.  Lanting^ 

867 

11.  Hdd^  aiM,  that  there  was  no  mis- 
joinder of  parties.  ib 

12.  Whenever  there  are  creditors,  or 
other  persons,  having  demands  cog- 
nizable in  equity,  and  of  equal  stand- 
ing, upon  a  common  fbnd  or  estate 
out  of  which  they  claim  to  be  paid, 
the  proper  coarse^is  for  them  to  unite 
in  one  action,  in  behalf  of  all;  and  a 
complaint  filed  by  one  in  behalf  of 
all,  is  not  multifarious.  t6 


13.  A  stockholder  of  a  banking  corpo- 
ration cannot  sne  a  portion  of  its 
directors  for  negligence  and  mlsoon- 
duet  whereby  its  assets  were  wasted* 
without  maldng  all  other  stoclLhold- 
ers  parties.  Ue  most  either  make 
them  parties  to  the  record,  or  he 
must  bring  his  action  in  his  own 
behalf  and  Cor  the  benefit  of  all  others 
standing  in  the  same  situation  as 
himself.  Nor  can  such  an  action  be 
maintained  without  making  the  cor- 
poration a  party.  8mUk  v.  Raih- 
him,  402 

8m  Plkadino,  1. 

PaoMisaoaT  Nona,  10. 
SuasTiTvnoN  or  PASTua 
Towns,  1,  2,  8. 
Water,  4,  6. 

WiTXBW,  1. 


PARTITION. 


1.  An  application,  in  a 
by  infant  defendants 
yearn  of  age,  for  the  i 
a  guardian  ad  lUetn, 
before  the  service  of 
Wood  v.  Martin, 


partition  suit 
over  fourteen 
appointment  of 
way  be  made 
the  summons. 
241 


2.  As  to  infants  under  fourteen  years 
of  age,  the  appointment  of  a  guar- 
dian ad  liUuk  before  service  of  a 
summons  is,  at  most,  an  irregularity, 
to  which  objection  must  be  taken 
within  a  reasonable  period.  tb 

8.  Where  it  appears  that  a  guardian  ad 
litem  was  i4>pointed,  and  the  proceed- 
ings for  parUtion  perfected  nearly 
twenty  years  since,  the  presump- 
tion— ^in  the  al>seace  of  any  proof 
that  the  guardian  ad  litem  was  i^ 
pointed  before  actnai  service  of  Uie 
summons — is  rather  in  £avor  <^  the 
regularity  of  the  prooeediags.        ib 

4.  Where  it  is  shown  that  the  ooori 
had  jurisdiction  of  the  sabject  mat- 
ter, and  of  the  parties,  in  a  partition 
suit,  and  appointed  guardians  aJ 
litem  for  the  infiuit  defendants,  the 
title  of  the  infants  will  be  held  to 
have  been  carried  by  the  judgment 
therein;  and  they  cannot  question 
the  validity  of  the  proceedings  fur 
partition.  The  iudgment,  in  such 
action,  is  conclusive  upon  the  inJCsntM 
and  their  privies.  t6 

8ae  ivDQwan,  8. 


PARTNERSHIP. 

1,  An  iron  manufacturing  oompmy 
having  been  dissolved,  the  defen- 
dants, who  had  been  stockholders 
therein,  became  the  owners  of  tiM 
fiirnaoe  and  other  property  formerly 
owned  by  the  corporation.  On  the 
18th  of  Nov.,  1868,  they,  by  an  agree- 
ment in  writing,  agreed  to  unite  iu 
getting  uu  a  slock  for  another  full 
blast,  and  to  run  the  furuace  and 
make  iron ;  and  they  thereby  consti- 
tuted or  authorised  8.,  one  of  Uif ir 
number,  their  agent  and  superin- 
tendent to  manage  and  carry  on  said 
furnace  and  get  up  stock  for  another 
blast,  and  to  sell  iron,  individually 
agreeing,  at  ail  times  to  furnish 
money  when  called  on  by  S.,  for  the 
purpose  of  defraying  expenses  of  oar- 
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rying  on  the  bnsineeB;  and  to  pay 
pro  rata,  i.  e.,  in  proportion  to  the 
amount  of  stock  held  and  owned  fa 
said  former  corporation  by  each  of 
them.  Under  this  agreement  a  single 
blast  was  got  up»  under  the  maaage- 
mpnt  of  S. ;  and  to  pay  the  expenses 
thereof,  a  note  was  given  by  him, 
in  the  name  of  the  former  oom- 
mmy,  signed  by  him  as  "agent" 
in  an  action  theretm,  against  the  de- 
fendants, brought  by  a  btna  Jide 
holder,  by  whom  it  had  been  dis- 
counted. Hddy  1.  Tliat  the  defen- 
dants, baring  a  community  of  inters 
est  in  the  property,  and  beins  entitled 
to  share  in  tne  profits  and  bound  to 
bear  the  losses  resulting  from  the 
business,  were  copartners,  and  had 
all  the  powers  and  were  subject  to  all 
the  duties  incident  to  that  relation. 
%,  That  by  the  written  agreement  of 
Nov.  18,  the  power  of  9.,  the  general 
agent,  was  restricted.  That  under 
it,  he  could  not,  as  between  himself 
and  his  copartners,  give  notes  that 
would  bind  the  copartners.  8.  That 
the  business  of  the  firm  was  such 
that  a  general  agent,  according  to 
the  usual  course  of  business,  Mmld 
make  notes  binding  on  the  firm 
when  they  were  given  for  the  purpose 
of  carrying  on  the  business.  4.  That 
the  plaintiff  was  justified  in  treating 
8.  as  the  general  agent  of  the  copart- 
nership, and,  as  such,  authorised  to 
make  notes  in  the  course  of  its 
business.  6.  That  the  limitation  of 
the  authority  of  the  agent  not  being 
known  to  the  plaintiff,  or  its  cashier, 
did  not  affect  it ;  and  it  had  the  right 
to  consider  S.  as  the  general  agent 
of  his  firm.  6.  That  8.  being  a  part- 
ner in  the  firm,  had  the  power  to 
make  the  note  in  suit  and  thereby 
bind  his  copartners;  and  that  the 
restriction  on  his  authority,  oon- 
tained  in  the  written  agreement,  did 
not  affect  the  plaintiC  inasmuch  as 
it  was  not  communicated  to  the 
plaintiff.  National  Union  Bank  of 
Waiertown  v.  Landoih  lb9 

2.  As  a  general  proposition,  a  copart- 
ner has  the  riKht  to  give  a  promis- 
sory note  in  the  name  of  his  firm 
without,  and  even  against,  the  assent 
of  his  copartner ;  and  all  tlie  mem- 
bers of  tlicfinn  will  be  liable  thereon, 
provided  it  be  given  in  go<Mi  faitli, 
for  partnership  purposes,  or  to  one 
who  pays  for  it  a  valuable  consid- 
eration without    notice  that    it  is 


given  for  a  purpose  not  within  the 
•cope  of  the  partnership.  it 

8.  And  in  an  action  upon  a  note  thus 
given,  the  defendant  is  bound  to 
overcome  the  presumption  that  the 
note  was  given  for  partnership  pur- 
poses*  tv 

4.  6.  <fe  Son,  H.  A  B.  and  McK.  entered 
into  a  contract,  with  each  other,  for 
the  purchase  of  a  quantity  of  malt, 
for  ;i»13,871.68.  McK.  paid  hU  one- 
third  ;  but  neither  of  the  other  par- 
ties could  pay  for  their  shares,  and 
G.  proposed  to  use  the  note  of  H.  A 
B.  to  raise  the  money  for  that  pur- 
pose. They  accordingly  gave  their 
note  to  G.  for  $8,864,  and  he  got  the 
note  discounted,  and  with  the  pro- 
ceeds paid  for  the  malt.  Udd,  1.  That 
the  note  being  used  for  the  joint 
benefit  of  G.  <k  H.  and  B.,  it  became 
a  liability  to  be  borne  jointly  by 
them,  in  equal  proportions.  2.  That 
as  this  was  not  a  matter  relatinfi^  to 
the  affiiirs  of  the  whole  partnership, 
but  simply  to  transactions  between 
two  of  the  partners,  the  rule  that 
prevents  one  partner  from  suine 
another  for  matters  connected  with 
the  firm,  did  not  apply.  Gordon  y. 
TUu»,  276 

6,  When  the  note  for  $8,864  was  about 
to  mature,  H.  A  B.  told  G.  they  could 
not  pay  it,  and  wanted  assistance,  and 
thereupon  G.  agreed  to  advance  them 
money  on  notes  to  be  furnished.  On 
receiving  from  H.  <k  B.  $8,000,  in 
four  notes,  G.  advanced  them  $6,000, 
and  with  this  sum  and  $2,864  of  their 
own  money,  H.  A  B.  took  up  their 
first  note.  Held,  1.  That  the  effect 
of  this  arrangement  was  to  terminate 
the  transaction  as  to  the  first  note 
which  was  advanced  by  H.  A  B.  for 
the  purjpose  of  raising  money;  as 
they  paid  it  from  moneys  raised 
upon  the  ibnr  notes  subsequently 
provided.  2.  That  by  this  arrange- 
ment U.  (k  B.  paid  their  own  portion 
of  what  was  due  for  malt,  from  them, 
and  also  what  was  due  from  Q.  on 
the  first  note,  for  his  share,  and  be- 
came indebted  to  the  holders  of  the 
notes  if  they  were  discounted ;  but 
that  as  G.  took  them  up  when  they 
l>ecame  due,  the  notes  were  valid 
securities  in  his  hands,  for  only  the 
amount  he  had  advanced  thereon, 
viz.,  $4,457.06,  leaving  the  sum  of 
$1,593.06  as  the  only  consideration 
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tfc«  ptftka,  mmd  •dgm^m^  tW  wbole 
matter,  la  mm  mtHom  bnat^  bj  G. 
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6.  A  oompbOiit  alleged  that  C^  the  de- 
ffiidaart  teetaior,  dacoaaed,  aod  D. 
were  formerlf  partoere  ia  bininem, 
and  aa  aoeh  beoame  indebted  to  the 
plaiotiib,  in  the  oom  of  $M)Sit6,  for 
tfooda  told,  Ae.;  that  the  pUintiib 
bad  sued  D.,  the  ■tirriviag  part- 
ner, for  such  debt,  and  doly  reooT- 
ered  a  jadgment  for  $584.60;  and 
that  an  execution  in  doe  lorm  at  law 
had  been  imaed  thereon,  to  the 
proper  fherilT,  and  returned  un- 
iMtialied.  ffeld  that  the  compUunl 
atated  a  clear  cause  of  action.  In 
equity,  asalnat  Uie  defendant  aa  ez- 
ecutrijc  of  C.    Pope  v.  CoU,         282 

9.  Ifdd,  aUo,  that  the  averment  was, 
in  form  and  effect,  that  the  plaintiflb 
had  exhaoated  their  rtmedy  at  law, 
aa  against  the  surviving  partner ; 
and  that  this  was  snflicient  to  entitle 
them  to  recover  their  debt  from  the 
estate  of  the  deceased  partner.        ib 

8.  That  the  plaintlflb  had  made  con- 
clusive proof  of  the  insolvency  of  D. 
the  surviving  partner ;  the  return  of 
an  execution  unsatisfied,  In  such 
cases,  being  conclusive  evidence  of 
iosolvenc}'.  ib 

See  Parties,  8. 


2.  Where  there  waa  m>  dale  to  a  pat- 
ent of  leads  in  thia  state,  nor  were 
any  meaaa  fhmiahed  bj  wbidi  it 
eoold  be  aecertaiaed,  except  that  the 
patent  purported  to  have  Men  made 
mJnneofsooae  year  during  the  rein 
of  George  the  Sd;  HM  £at  aa  the 
year  waa  not  mentioned,  no  adverse 
title  having  its  orizin  in  that  reign 
being  shown,  it  might  be  aasomed 
to  have  been  during  aome  year  prior 
to  the  revolution,  and  at  a  time 
when  the  king  of  Great  Britain 
might  lawfully  make  the  grant.  And 
that  aa  the  law  of  Eneland  required 
a  patent  to  be  enrolled,  it  must  have 
been  enrolled  when,  and  in  the  coun- 
try where,  it  issued.  i& 

8.  Edd,  elm,  that  if  there  was  any  law 
reauiring  a  patent  from  the  crown 
to  be  deposited  in  the  colony  where 
the  land  conveyed  by  it  la^.  It  was 
incumbent  on  a  parly  claimii^  in 
opposition  to  the  patent  to  show  it.  t6 

4.  The  commissioner  appointed  under 
the  act  of  April  6,  1868.  being  au- 
thorised to  certify  to  the  existence 
of  any  patent,  record  or  other  docu- 
ment, bis  certificate  that  a  record  ex- 
ists implies  that  the  place  where  it 
is  found  is  the  place  where  by  law  it 
should  be  found.  t6 
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5.  The  authority  of  the  commlfleioner 
to  certify  is  not  confined  to  the  ori- 
gintA  iwtent,  record  or  other  docu- 
ment A  copy,  certified  by  him,  is 
admiflflible  in  evidence.  ib 


•    PAYMENT. 

1.  Where  one  pays  money  to  another, 
in  the  abeence  of  any  explanation  as 
to  the  cause  of  the  payment,  the  pre- 
sumption is  that  it  was  paid  because 
it  was  due,  and  not  by  way  of  a  loan. 
Sajflea  v.  OimsUad,  590 

2.  The  plaintiff  testified,  "The  defen- 
dant requested  me  to  send  him  $18. 
I  sent  it,  and  he  has  not  pud  me  the 
same,  or  any  part  of  it."  There  was 
no  testimony  tending  to  show  the 
purpose  or  consideration  of  the  re- 
mittance, ffeid  that  the  testimony 
did  not  fiimish  legal  evidence  that 
the  money  was  advanced  as  a  loan,  ib 

3.  When  property  is  sold  which,  from 
its  nature,  must  be  delivered  in  par- 
cels, if  the  contract  is  to  pay  on  de- 
livery, payment  cannot  be  demanded 
untU  the  whole  is  delivered.  Tlni- 
mom  V.  Nelmm,  694 

4.  The  defendant  purchased  of  the 
plaintiff  all  the  manure  that  should 
oe  produced  during  the  ensuing  year, 
upon  the  plaintifrs  place,  for  $30. 
No  time  of  payment  was  mentioned. 
After  Xhe  defendant  had  drawn  away 
seven  loads,  the  plaintiff's  agent  for- 
bade him  to  take  any  more  until  he 
had  paid  for  that  previously  drawn, 
and  upon  his  attempting  to  take  more, 
drove  him  away  by  force.  Neld  that 
this  refusal  of  permission  to  the  de- 
fendant to  carry  away  any  more  ma- 
nure unUl  pa3rment  should  be  made 
for  that  almdy  taken  was  a  breach 
of  the  contract,  and  prevented  a  re- 
covery by  the  plaintiff  for  any  part 
of  the  manure.  ib 


PLANK  ROAD  COMPANY. 
See  Cbdcinal  Law,  1,  2,  9. 

PLEADING. 

1.  While  by  the  code  all  the  forms  of 
pleading  are  abolished,  yet  it  has 
prescribed  rules  which  affbrd  to  par- 
ties the  sidnt)  protection  as  formerly 
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agidnst  uniting  either  distinct  causes 
faction  in  &vor  of  several  plaintiffs 
against  the  same  defendant,  or  unit- 
ing several  causes  of  action  af^nst 
defendants  having  no  common  inter- 
est in  such  cause  of  action ;  and  thus 
the  objection  against  multifartous- 
Tiees,  although  not  permitted  eo  nom- 
ine, still  exists,  in  lisct.  JSnurjf  v. 
MMne^t  9 

2,  The  rule  of  pleading,  under  the  Code, 
Is,  in  respect  to  the  joinder  of  dis- 
tinct causes  of  action  in  a  single 
count,  the  same  as  at  common  law. 
It  subjects  the  pleading  to  the  charge 
of  duplicity,  which  is  to  be  eorrected, 
as  a  general  rule,  by  a  motion  to 
strike  out,  and  sometimes  by  demur- 
rer.   Rkhardmm  v.  Nortkn/p,        85 

8.  In  case  of  cattle  treapasiAng  on  the 
lands  of  an  adjoining  owner,  the  In- 
jury being  a  continuing  one,  com- 
mitted by  the  different  animals  on 
the  same  or  on  different  days,  so  as 
to  render  it  difficult  to  separate  the 
acts  of  trespass,  it  was  indispensable, 
at  common  law,  in  such  cases,  in  or- 
der to  avoid  a  multiplicity  of  actions, 
and  to  relieve  parties  from  the  obli- 
gation of  proving  distinet  and  inde- 
pendent causes  m  action,  that  they 
should  be  allowed  to  allege  the  tres- 
pass with  a  eoniimumdOf  and  recover 
for  such  injury  as  they  were  able  to 
prove  had  oeen  done  by  the  defen- 
dant's cattle.  ib 

4.  ft  uemM  that  this  rule  of  pleading  is 
still  in  force,  and  in  a  case 'of  that 
kind,  is  indispensable,  promotive  of 
the  ends  of  lustiee,  and  not  calcu- 
lated to  woric  injury  to  the  defen- 
dant ^ 

6.  Hence,  where  the  complaint  alleged 
that,  on  a  day  named,  and  on  divers 
other  days  and  tiroes  between  that 
day  and  the  commencement  of  the 
suit,  the  defendant's  cattle  broke  into 
and  upon  the  form  and  land  of  the 
plaintiff  and  destroyed  the  growing 
crops  thereon;  ^<^that  itwascom- 

Setent  for  the  pluntiff  to  prove,  un- 
er  this  complaint,  any  number  of 
trespasses  committed  by  the  defen- 
dant's cattle,  between  the  day  alleflred 
and  the  brii^ne  of  the  suit.  Ba- 
con, J.,  dissentea  ib 

See  Answxr. 
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whidi  G.  hid  in  reality  |wld  on  the 
notes.  That  this  b«umce  wns  for 
his  benefit — a  part  to  pay  his  own 
Indebtedness,  and  the  bsuuice  of  the 
notes  used  by  him.  8.  That  on  a 
settlement  of  the  accounts  between 
the  parties,  1 1 ,693.06  was  the  amount 
doe  to  6.  from  H.  A  B. ;  and  that 
he  had  no  fiirther  claim,  beyond 
that  sum  and  interest,  on  a  settle- 
ment of  their  mutual  daims,  on  the 
malt  purchase.  Such  balance  bein^ 
the  diflfisrence  between  what  H.  i 
B.  paid  on  account  of  the  first  note, 
out  of  their  own  funds,  and  the 
amount  they  shonld  have  paid,  origi- 
nally, for  their  third  of  the  nuut. 
4.  That  there  was  no  difficulty  in  the 
way  of  setUing  the  accounts  between 
the  parties,  and  adjusting  the  whole 
matter,  in  an  action  brought  by  G. 
against  the  makers,  and  £L  S  B.,  the 
iadorsers,  of  one  of  the  four  notes 
transferred  to  G.,  to  recover  the 
amount  That  it  was  not  necessary 
that  the  value  of  the  malt  subse- 
quently delivered  to  G.  should  be 
made  the  subject  of  a  counter  claim. 
LKAuncD,  J.,  dissented,  on  this  point. 

ib 

6.  A  complaint  alleged  that  C,  the  de- 
fendantrs  testator,  deceased,  and  D. 
were  formerly  putners  in  business, 
and  as  such  beosme  indebted  to  the 
plaintiffs,  in  the  sum  of  $602.26,  for 
goods  sold,  Ac.;  that  the  plaintifb 
had  sued  D.,  the  surviving  part- 
ner, for  such  debt,  and  duly  reoov- 
ered  a  judgment  for  $684.60;  and 
that  an  execution  in  due  form  of  law 
had  been  issued  thereon,  to  the 
proper  sheriff,  and  returned  un- 
satisfied. Heid  that  the  complaint 
stated  a  clear  cause  of  action,  in 
equity,  against  the  defendant  as  ex- 
ecutrix of  C.    Pope  V.  Cole,         282 

7.  M4,  alto,  that  the  averment  was, 
in  form  and  effect,  that  the  plaintiffs 
had  exhausted  Uieir  remedy  at  law, 
as  sgainst  the  surviving  partner; 
and  that  this  was  sufficient  to  entitle 
them  to  recover  their  debt  from  the 
estate  of  the  deceased  partner.        ib 

8.  That  the  plainUflb  had  made  con- 
clusive proof  of  the  insolvency  of  D. 
the  surviving  partner ;  the  return  of 
an  execution  unsatisfied,  in  such 
cases,  being  conclusive  evidence  of 
insolvency.  t^ 

See  Parties,  8. 


PATENT. 

if  Where  a  person,  appointed  by  the 
Governor  of  New  York  coounis- 
sioner  for  the  city  of  London,  pur- 
suant to  the  act  of  April  17,  1868, 
(Lowe  of  1868,  ch.  808,)  certifies  that 
a  document  purporting  to  be  a  copy 
of  a  patent,  is  a  correct  transcript 
of  the  original  enrolment  remaining 
of  record  in  the  public  record  office 
at  London,  and  of  the  whole  of  such 
originid  enrolment,  and  that  the  said 
patent  is  in  existence  and  remains 
enrolled  of  record  in  said  office,  and 
that  said  office  is  the  proper  place 
wherein  the  public  records  of  Great 
Britain  are  preserved,  the  existence 
of  the  enrolled  patent  is  fully  proved ; 
and^it  is  proved  that  it  was  found  in 
the  appropriate  place  for  such  a  doc- 
ument ;  that  the  copy  presented  is  a 
correct  transcript  of  such  enrolled 
patent ;  and  that  the  original  patent 
was  executed  in  due  form  of  law  to 
pass  the  title  to  the  land  therein  de- 
scribed, to  the  grantee.  MaekHmon 
V.  Bamee,  91 

2.  Where  there  was  no  date  to  a  pat- 
ent of  lands  in  this  stale,  nor  wero 
any  means  furnished  by  which  it 
could  be  ascei'tained,  except  that  the 
patent  purported  to  have  oeen  made 
in  June  of  some  year  during  the  reic^ 
of  George  the  Sd ;  ffdd  that  as  the 
year  was  not  mentioned,  no  adverse 
title  having  its  orinn  in  that  reign 
being  shown,  it  might  be  assumed 
to  have  l>een  during  some  year  prior 
to  the  revolution,  and  at  a  time 
when  the  king  of  Great  Britain 
might  lawfully  make  Uie  grant.  And 
-that  as  the  law  of  England  required 
a  patent  to  be  enrolled,  it  must  have 
bean  enrolled  when,  and  in  tlie  coun- 
try where,  it  issued.  ib 

8.  JBMd,  aim,  that  if  there  was  any  law 
requiring  a  patent  from  the  crown 
to  oe  deposited  in  the  colony  where 
the  land  conveyed  by  it  lay,  it  was 
incumbent  on  a  party  claiming  in 
opposition  to  the  patent  to  show  it  ib 

4.  The  commissioner  appointed  under 
the  act  of  April  6,  1868,  being  au- 
thorlxed  to  certify  to  the  existence 
of  any  patent,  record  or  other  docu- 
ment, his  certificate  that  a  record  ex- 
ists implies  that  the  place  where  it 
is  found  is  the  place  where  by  law  it 
should  be  found.  t6 
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6.  The  aQthoiity  of  the  oommWoner 
to  certify  is  not  confined  to  the  ori- 
ginal patent,  record  or  other  docu- 
ment. A  copy,  certified  by  him,  is 
admiseible  in  evidence.  ib 


•    PAYMENT. 

1.  Where  one  pays  money  to  another, 
in  the  absence  of  any  explanation  aa 
to  the  cause  of  the  payment,  the  pre- 
sumption is  that  it  was  paid  because 
it  was  due,  and  not  by  way  of  a  loan. 
Sayla  V.  Olnutead,  690 

2.  The  plaintiff  testified,  "The  defen- 
dant  requested  me  to  send  him  $18. 
I  sent  it,  and  he  has  not  paid  me  the 
same,  or  any  part  of  it."  There  was 
no  testimony  tending  to  show  the 
purpose  or  consideration  of  the  re- 
mittance. Ifdd  that  the  testimony 
did  not  fiirnish  legal  evidence  that 
the  money  was  advanced  as  a  loan,  ib 

8.  When  property  is  sold  which,  from 
its  natnre,  must  be  delivered  in  par- 
cels, if  the  contract  is  to  pay  on  de- 
livery, payment  cannot  be  demanded 
until  the  whole  is  delivered.  7hn^ 
mom  V.  NtUofiy  694 

4.  The  defendant  purchased  of  the 
plaintiff  all  the  manure  that  should 
be  produced  during  the  ensuing  year, 
ujpon  the  plaintiff's  place,  for  $80. 
ho  time  of  payment  was  mentioned. 
After  ihe  defendant  had  drawn  away 
seven  loads,  the  plaintiff's  agent  for- 
bade him  to  take  any  more  until  he 
had  paid  for  that  previously  drawn, 
and  upon  his  attempting  to  take  more, 
drove  him  away  by  force.  Hdd  that 
this  refusal  of  permission  to  the  de- 
fendant to  csjrry  away  any  Aiore  ma- 
nure until  pa3rment  should  be  made 
for  that  alraady  taken  was  a  breach 
of  the  contract,  and  prevented  a  re- 
covery by  the  plaintiff  for  any  part 
of  the  manure.  ib 


PLANK  ROAD  COMPANY. 
See  CuiUNAL  Law,  1,  2,  9. 

PLEADING. 

1.  While  b}'  the  code  all  the  forms  of 
pleading  are  abolished,  yet  it  has 
prescriSed  rules  which  atfbrd  to  par- 
ties the  siAne  protection  as  formerly 
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asainst  uniting  either  disUnct  causes 
ol  action  in  favor  of  several  plaintiffis 
against  the  same  defendant,  or  unit- 
ing several  causes  of  action  against 
defendants  having  no  common  Inter- 
est in  such  cause  of  action ;  and  thus 
the  objection  against  multifarious- 
ness, although  not  permitted  eo  nom- 
ine, still  exists,  in  fsct.  Emarif  v. 
EtMm,  »  9 

8.  The  rule  of  pleading,  under  the  Code, 
is,  in  respect  to  the  joinder  of  dis- 
tinct causes  of  action  in  a  single 
count,  the  same  as  at  common  law. 
It  subjects  the  pleading  to  the  charge 
of  duplicity,  which  is  to  be  correct^, 
as  a  general  rule,  by  a  motion  to 
strike  out,  and  sometimes  by  demur- 
rer.   Rickardmm  v.  Northrup,        86 

8.  In  case  of  cattle  trespaselng  on  the 
lands  of  an  adjoining  owner,  the  In- 
jury being  a  continuing  one,  com- 
mitted by  the  diiliBrent  animals  on 
the  same  or  on  different  days,  so  as 
to  render  it  difficult  to  separate  the 
acts  of  trespass,  it  was  indispensable, 
at  common  /oto,  in  such  cases,  in  or- 
der  to  avoid  a  multiplicity  of  actions, 
and  to  relieve  parties  from  the  obli- 
gation of  proving  distinct  and  Inde- 
pendent causes  of  action,  that  they 
should  be  allowed  to  allege  the  tres- 
pass with  a  eonHnMOMdOf  Sad  recover 
tor  such  injury  as  they  were  able  to 
prove  had  oeen  done  by  the  defen- 
dant's cattle.  ib 

4.  R  eeeme  that  this  rule  of  pleading  is 
still  in  force,  and  in  a  case* of  Uiat 
kind,  is  Indispensable,  promotive  of 
the  ends  of  lustlce,  and  not  calcu- 
lated to  work  injury  to  the  defen- 
dant, ib 

6.  Hence,  where  the  complaint  alleged 
that,  on  a  day  named,  and  on  divers 
other  days  and  times  between  that 
day  and  the  commencement  of  the 
suit,  the  defendant's  cattle  broke  into 
and  upon  the  (!arm  and  land  of  the 
plaintiff  and  destroyed  the  growing 
crops  thereon ;  HMihaJt  it  was  com- 

Setent  for  the  plaintiff  to  prove,  un- 
er  this  complaint,  any  number  of 
trespasses  committed  by  the  defen- 
dant's cattle,  between  the  day  alleged 
and  the  bringing  of  the  suit  Ba- 
con, J.,  dissentea  t^ 

See  Answer. 
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POOB. 

1.  In  ooontieB  where  there  ieno  connty 
poor-house,  and  the  towns  are  sev- 
erally liable  for  the  fupport  of  their 
own  poor,  moneys  raised  for  the  sap- 
port  of  the  poor  are  placed  in  the 
hands  of  the  overseers  of  the  poor ; 
and  when  an  overseer  pays  out  mon- 
ey for  the  sttpport  of  a^Muiuer,  or 
contracts  for  bis  support,  ne  is  enti- 
tled to  appropriate  tne  money,  in  the 
first  case,  and  retain  it  In  nis  own 
hands,  in  the  other.  He  has  abeo- 
Inte  control  of  the  fond,  and  is  liable 
only  for  moneys  not  lawfolly  appro- 
priated.   Bobiim  V.  WooUoa,        68 

8.  If  an  overseer  of  the  poor,  having 
money  for  the  support  of  the  poor, 
in  his  hands,  makes  a  contract  with 
another  for  the  sopport  of  a  pauper, 
that  is  within  the  amount  wnich  he 
has  a  right  to  fornish,  he  mav  prop- 
eriv  charge  it  in  account,  and  retain 
it,  m  his  settlement  with  the  board 
of  town  auditors.  ib 

8.  If  he  becomes  personally  liable,  up- 
on such  contract,  by  reason  of  his 
not  having  obtained  an  order  for  the 
support  of  the  pauper,  it  is  not  fraud- 
ulent for  him  to  protect  himself 
asainst  such  personal  liability  upon 
his  contract,  by  retaining  the  amount 
tiiereof  out  of  money  in  his  hands,  ib 

See  TowKS,  8. 


POSSESSION. 
See  Cbattu  Moetoaoi,  1,  4. 
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PRACTICE. 

1.  An  exception,  to  "  each  and  every 
part"  ci  a  chai^  is  too  general,  and 
doee  not  entitle  the  exceptor  to  the 
benefit  of  any  error  in  any  particu- 
lar dauae  or  portion  of  it,  provided 
any  part  of  it  be  correct.  Sdmeon 
v.  Van  PeU,  161 

2.  Where,  upon  appeal  from  a  judgment 
entered  on  the  report  of  a  referee, 
the  court  has  no  means  of  knowing 
upon  what  CTOund  evidence  offered 
was  rejected  by  the  referee,  it  will 
hold  that  the  evidence  was  properly 
rejected;   the  presumption,  in  sucn 


a  case,  being  that  the  referee  haa 
drawn  all  proper  condnsions  from 
the  iacU  proved.  TthbiUe  v.  SUm^ 
berg,  201 

8.  In  cases  where  an  agent  of  the 
plaintiff  is  authorised,  by  the  Code, 
to  verify  the  oomplaint  on  the 
ground  that  the  action  is  upon  a 
promissory  note,  which  is  in  the 
agent's  possession,  he  may  also  prop- 
eny  verify  the  rip/jf  of  the  plaintiff, 
in  the  same  action.  Ktrklamd  v. 
Aiken,  211 

4.  It  would  be  dangerous,  in  the  ex- 
treme, to  allow  a  positive  affidavit 
of  the  service  of  papers  in  the  coarse 
of  legal  proceedings  to  be  overthrown 
by  anything  less  uian  positive  proof, 
or  the  -most  convincing  dream- 
stances.  Per  TKUotyn,  J.  Amiu  v. 
Upton,  870 

5.  Circumstanoes  which  were  hdd  in- 
suffident,  in  this  case,  to  overcome 
the  positive  oath  of  the  plaintiff's 
attorney  as  to  the  service  of  a  reply. 

ib 

6.  A  party  cannot  lie  by,  at  the  trial, 
and  suiror  the  court  to  ^reot  a  ver- 
dict on  the  assumption  that  there  is 
no  question  of  wcfL  involved,  and 
then,  on  a  seneral  objection  to  the 
direction,  eudm  that  tnere  is  a  ques- 
tion of  foct  to  be  submitted  to  the 
jury,  wh^ch  he  did  not  suggest  on 
the  trial    FnfMbL  v.  IreUnnfT     S86 

7.  A  mortgage,  not  introdoced  at  the 
trial,  may  tw  read  upon  the  argoment 
at  (General  Term,  to  supply  defects 
in  the  proof;  and  a  juogment  may 
be  reversed  upon  foots  so  shown. 
Omui  V.  JkN/enport,  412 

8.  An  exception  to  a  ruling  ot  the 
court,  ordering  a  nonsuit,  does  net 
entitle  the  plaintiflf  to  take  advan- 
tage of  the  error,  if  any,  of  omitting 
to  submit  any  partienlar  question  of 
fact  to  the  jury.    Bridge  v.  Pieretn, 

614 

9^.  The  court  may  allow  the  jury  to  take 
out  with  them  any  papers  which 
have  been  given  in  evidence,  for  the 
purpose  of  inspecting  the  same  and 
comparing  signatures.  Hardg  v. 
Norton,  627 

10.  Upon  an  issue  as  to  the  genuineness 
of  tne  defendant's  signature,  several 
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papers  were  diown  to  him  in  such 
manner  that  he  could  only  aee  the 
signatures,  and  he  was  asked  if  the 
signotwes  were  his.  Then  the  whole 
of  the  papers  were  shown  him,  and  he 
was  asked  the  same  questions.  Hdd 
tliat  it  lay  in  the  disoretion  of  the 
conrt  to  wow  such  a  method  of  cross- 
examination,  ib 

11.  The  prirUege  of  oross-ezamination, 
it  ueniM,  is  limited  only  hy  the  discre- 
tion of  the  judge,  until  there  is  an 
abuse  of  that  dlMsretion.  ib 

12.  By  the  present  practice,  when 
proof  is  given  sufficient  to  sustain  a 
cause  of  action,  in  substance  as  stated 
in  the  complaint,  the  court  should 
allow  the  jury  to  pass  upon  the  evi- 
dence, and  amend  the  pleadings  to 
sustain  a  verdict,  if  need  be,  if  no 
substantial  injustice  will  be  done 
thereby.  Smith  v.  Glena  FtUU  /ns. 
Co.,  656 

13.  In  an  action  brought  by  the  plain- 
tiff as  assignee  of  W.,  of  a  claim,  the 
defendants  pleaded  a  set-off  against 
W.,  and  the  plaintiff  replied  oy  s 
eeneral  denial.  On  the  trial  the  de- 
fendants estabUshed  the  set-off,  and 
the  plaintiff  proved  W.'s  discharge 
in  bankruptcy.  When  the  discharge 
was  offered,  no  objection  was  made 
by  the  defendants  that  it  was  not  set 
up  in  the  reply.  The  referee  having 
reported  in  favor  of  the  plaintiff: 
Held  that  it  was  too  late,  on  appeal 
from  the  judgment,  to  object  that  the 
discharge  was  not  set  up  in  the 
pleadings.  That  if  it  bad  been  in- 
tended to  rely  upon  that  objection, 
attention  should  have  been  called  to 
it  at  the  time,  in  order  that  the  ref- 
eree mi^t  have  allowed  an  amend- 
ment    Raymond  v.  Baker,  606 

14.  When  the  place  of  trial  is  in  a 
county  in  the  Third  Judicial  De- 
partment, and  on  the  trial  exceptions 
are  ordered  to  be  heard  at  a  Gen- 
eral Term,  in  the  first  instance,  a 
General  Term  held  in  the  Fourth 
Department  has  no  authority  to  hear 
and  determine  the  case,  unless  it  shall 
have  been  ordered  there  by  the  Gene- 
ral Term  of  the  Third  Department, 
under  section  10  of  the  Lawfi  of  1870, 
ch.  408.     Lord  v.  Wtlkinwn,       607 

16.  In  such  a  case  a  motion  for  a  new 
trial  cannot  be  made  at  a  General 


Term  in  the  Fourth  Department  on 
the  ground  that  such  General  Term 
is  held  in  a  county  adjoining  the 
place  of  trial.  ib 

16.  Where  the  question  presented  turns 
upon  the  credibility  of  the  conflict- 
ing accounts  and  statements  of  the 
parties  and  their  witnesses  on  a 
particular  subject,  it  is  erroneous  to 
nonsuit  the  plaintiff  upon  the  point 
on  which  the  evidence  conflicts,  in- 
stead of  submitting  the  question  to 
the  jury.   FdUnn  v.  Barton,         608 

See  AFfRAL. 

Falsi  Rkprssxittattoks,  6,  7,  8, 11. 
Insubanob  (Fuix.) 


PRESUMPTIOK. 

The  possession  of  land,  in  law,  pre- 
sumptively, aooompaniee  the  title; 
and  this  presumption  is  only  to  be 
overthrown  by  showing  a  oifferent 
possession  in  fact.    Fhintg  v.  Iretand, 

886 

See  Agbkemknt,  II. 
Aliens,  2. 
Creditob's  Suit. 
Deed,  6« 
Evidence,  8. 
Lease. 

Neguqsnob,  6,  14, 16. 
pabtition,  8. 
Payment,  1. 

Principal  and  Agbnt,  8,  6. 
Procbbdznos  Sufplbmbntabt,  Ao. 
Pboxissort  Kotes,  8. 
Work  and  Labor. 
Note  (a),  p.  691. 


PRINCIPAL  AND  AGENT 

1.  The  Question  of  ratification  arises 
when  the  agent  acts  without  author- 
ity. Such  acts  being  utterly  void 
until  ratified,  the  person  alleging  rati- 
fication must  prove  the  unauthorized 
act  to  have  been  adopted,  with  full 
knowledge  of  all  the  mcts.  Bender' 
}ym  V.  Cook,  21 

2.  Where  the  principal  relies  on  the 
contract  made  by  his  agent  without 
authority,  as  a  basis  of  recovery,  he 
thereby  adopts  and  ratifies  the  con- 
tract; and  ho  cannot  escape  the  con- 
sequences of  a  ratification  oy  showing 
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thflt  h0  WM  Doi  ftilly  iafenned  of  ito 
tfenos  aod  ocmdiiioiia  ib 

t.  IfthepriocipdifiiidstiuilhisMleby 
way  of  ntificKtion  were  done  in  ignor- 
ance of  all  facU,  he  should  abandon 
his  suit  apon  the  contract,  repodiaie 
the  act  of  the  agent,  and  assert  such 
rights  as  he  may  haye,  arising  from 
the  unantliorised  acts  of  the  agent 
While  he  insists  on  die  contract,  he 
moat  be  presomed  to  consider  the  act 
ol  the  agent,  in  making  It,  as  within 
the  scope  of  his  anthonty.  ib 

4.  It  is  essential.  In  order  to  bind  a 
principal  by  acts  which  are  relied 
upon  as  ratifying  the  nnanthorixed 
act  of  his  agent,  tnat  he  should  have 
done  the  act  with  fall  knowledge  that 
the  agent  had  assomed  to  act  in  his 
nsme  and  behalf,  as  his  agent  SUm^ 
sofiv.  VamFeU,  161 

6.  If  one  parchasee  goods  as  agent  for 
another,  and  discloses  the  lacts  to  the 
latter,  who  then  receives  the  goods 
to  his  own  ose,  without  notice  to  the 
vendor,  of  his  repudiation,  he  should 
be  held  to  have  ratified  the  pur- 
chase ;  or,  rather,  he  should  be  held 
to  have  converted  the  ffooda,  and  to 
be  liable  for  their  vslae,  upon  an 
implied  lurreement  to  purchase.  The 
takinff  of  the  eoods  is  not,  per  m,  a 
repudiation  of  Repurchase.  It  might 
be  evidence  to  go  to  the  jury,  in  con- 
nection with  other  lacts,  to  establish 
a  repudiation.  ib 

6.  In  the  absence  of  proof  of  a  custom 
for  sgents  of  freighters  to  agree  with 
the  owner  of  a  boat  upon  the  lay 
days  to  be  allowed  to  the  freighter 
for  loading  or  unloading,  authority 
to  make  such  an  agreement  cannot 
be  presumed,  but  must  be  expressly 
proved;  and  not  being  proved,  the 
priuclpal  Is  not  liable  upon  a  con- 
tract made  by  the  agent  .  FUAtr  v. 
Abeel,  861 

7.  Where  an  agent  contracts  for  a 
known  and  responsible  employer,  he 
incurs  no  personal  responsibility,  to 
third  parties;  unless  he  makes  him- 
self liable  by  a  special  agreement, 
or  tliere  are  special  drcumstances. 
Durtton  v.  BuUerfidd,  601 

8.  B.,  acting  as  the  agent  of  A.  &  Co., 
ordered  of  M.  eight  barrels  of  petro- 


leum oil,  asyii^  tliat  A.  4  Gat  voted 
the  oil  to  ssU,  and  directing  M.  to 
•end  it  to  thsm,  aad  they  wwld  pay 
lor  it  A  written  bill  of  aale  was 
made  out,  at  the  timei,  to  A.  A  Co.  aa 
pnrcfaaaera,  and  seot  with  tlks  oil,  to 
the  latter,  who  were  rcspoonhfe  per- 
sons. HeUthsAintheabasMeefany 
special  agreement  or  spedal  ciream- 
stances,  by  whidi  M.  was  authorised 
to  hold  B.  liabia,  the  latter  was 
not  respaonble  for  tke  price  of  the 
goods.  ib 

See  DacLATioHs. 

Expans  CoMPaans^  9L 
ImomajKi  (Lra,)  I. 
pAETiiaasiiiP,  1. 
SHirraBa  aiid  Poawaanatsi 


PRINCIPAL  AOT)  SURETT. 
See  PaomsaoRT  Nom^  6. 


PROCEEDINGS  SUPPLEMEN- 
TARY TO  EXECUTION. 

1.  A  county  judge  acquires  jurisdictioo, 
in  proceedings  supplementary  to  exe- 
cution, when  an  affidavit  is  presented 
to  him  setting  forth  the  recovery  of  a 
judgment  before  a  justice  of  the 
peace,  for  $26  or  upwards,  the  filing 
of  a  transcript  in  the  county  clerk's 
office,  the  issuing  of  an  execution  to 
the  sheriiF  of  the  county  where  the 
debtor  resides,  and  its  return  unsatis- 
fied in  whole  or  in  part  People  ez 
rrf.  Mace  v.  OUver,  570 

2.  When  the  affidavit  to  procure  an 
order  for  the  debtor  to  appear  and 
be  examined  concerning  hisproperty 
is  made,  the  judgment  is  a  mdgment 
of  the  county  court ;  and  all  proceed- 
ings in  referenoe  thereto  must  be 
entitled  in  that  court  ib 

8.  Uenoe,  it  is  irrerulai*  to  entitle  the 
papers  "  In  justices  court"  But  the 
insularity  does  not  render  the  pro- 
ceedings void.  The  debtor  should 
apply  to  sot  aside  the  proceedings 
becsAise  of  the  irregularity.  ib 

4.  The  jurisdiction  of  the  court  by 
which  a  judgment  was  rendered,  and 
the  regularity  of  its  proceedings,  can- 
not be  assailed  in  proceedings  sup- 
plementary to  executioa  ib 
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6.  A  judgment  being  docketed,  and 
being  for  a  sum  larger  than  $25  and 
the  ordinary  costa  in  a  Jnatioe'a  court, 
it  will  be  presumed  thut  such  judg- 
ment was  for  an  amount  which  au- 
thorixed  it  to  be  docketed ;  especially 
as  no  proyision  is  made  for  trying 
that  question  in  the  supplementary 
proceedings.  t6 


6.  If  the  transcript  was  improperly 
filed,  it  is  the  duty  of  the  oebtor  to 
move,  in  the  county  court,  for  relief 
against  it.  t6 

7.  It  is  not  necessary  that  the  ord^r  for 
a  debtor  to  appear  to  be  examined,  !n 
supplementary  proceedings,  should 
recite  the  facts  requisite  to  confer 
jurisdiction ;  and  the  omission  of  such 
a  recital  does  not  impair  the  validity 
of  the  order.  ib 

8.  A  fine  can  be  imposed  on  a  debtor 
found  guilty  of  a  contempt,  in  supple- 
mentary proceedings,  although  the 
court  does  not  adjudge  that  tue  mil- 
conduct  of  the  debtor  has  produced 
actual  loss  or  iiijury  to  the  creditor, 
or  was  calculated  to,  or  actually  did, 
defeat,  impair,  Impede  or  prejudice 
his  rights  or  removes.  But  when 
such  an  adjudication  is  not  made,  the 
fine  is  limited  to  the  costs  and  ex- 
penses, i^ 

See  COMFLAIKT,  2. 

LxAsn. 


PROMISE. 
See  Action,  4, 


PROMISSORY  KOTES. 

1.  A  note  payable  on  demand  must  be 
demanded,  and  notice  of  non-pay- 
ment given  to  the  indorser,  within  a 
reasonable  time  after  the  date,  in 
order  to  charge  him  as  indorser; 
and  if  not  so  demanded  and  notice 
given,  the  indorser  is  discharged. 
JSalnwn  T.  Oroevenor,  160 

S.  What  is  a  reasonable  time  is  a  mixed 
question  of  law  and  fact,  in  deter- 
mining which  the  following  consid 
eratious  may  be  taken  into  the  ac- 
count. Ist  The  residence  of  the 
several  parties  to  tlte  pa()er.  2d. 
Wliether  the  bill  or  nute  i:i  pnynble 


with,  or  without)  interest  Sd.  That 
it  was  the  understending  of  the  par- 
ties that  pa^-meut  wa.s  not  to  be  im- 
mediately clemanded.  ib 

8.  When  parties  contemplate  a  term 
of  credit,  and  a  note  payable  on 
demand,  with  intere.Ht,  is  given,  it  is 
reasonable  to  presume  that  they  in- 
tended a  delay  for  at  least  the  ordin- 
ary period  at  which  bank  paper  is 
drawn,  via.,  three  mooths.  *  ib 

4.  G.  applied  to  C.  for  a  loan  of  $2,000. 
O.  agreed  to  make  the  loan,  which 
was  to  be  secured  by  O.'s  note  in- 
dorsed bv  H.,  at  the  same  time  say- 
ing that  he  would  not  probably  want 
the  money  until  the  next  winter,  and 
might  not,  for  a  year.  G.  then  made 
a  note  for  $2,000,  dated  June  26, 
1857,  payable  on  demand,  with  in- 
terest, to  the  order  of  H.  at  a  bank, 
and  procured  H.  to  Indorse  it,  inform- 
ing nim  that  he  (G.)  could  get  con- 
siderable time.  The  note,  so  in- 
dorsed, was  delivered  to  C.  A  note 
of  the  same  date,  and  in  the  same 
form,  for  $500,  was  made  by  G.  and 
Indorsed  by  H.  and  delivered  to  N., 
from  whom  the  money  was  obtained. 
It  was  made  payable  on  demand, 
because  the  loan  was  made  for  a  short 
time,  and  iu  order  that  K.  might  get 
the  money  on  it  when  he  wanted  it 
At  the  date  of  the  notes,  all  the  par- 
ties thereto  lived  in  the  same  vil- 
lage, and  continued  to  liv«  there. 
On  the  1st  of  August,  1857,  (thirty- 
&ve  days  after  ite  date,)  the  $2,000 
note  was  presented  at  the  bank,  and 
payment  demanded  and  refosed. 
About  the  20th  of  August  one  More 
saw  H.  and  inTurmed  him  that  he  had 
called  on  G.,  had  no  confidence  in 
him,  and  wanted  the  money  on  the 
$500  note.  On  the  4th  of  Septem- 
ber, 1857,  that  note  was  presented 
to  G.,  at  the  bank,  payment  de- 
manded and  refused,  and  notice 
given  to  H.  The  demand  in  this 
ease  was  made  sixty«-nine  days  after 
date.  Held,  1.  That  on  the  evidence 
and  authorities,  it  was  not  the  inten- 
tion or  understanding  of  the  parties 
that  payment  should  be  demanded 
immediately,  but  that,  on  the  con- 
trary, time  was  to  be  allowed  beyond 
the  period  in  which  the  law  author- 
ized the  holder  to  demand  payment 
.2.  That  the  delay  to  demand  and 
give  notice  of  non-payment  was  not 
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sach  M  to  diflcharge  the  IndoneTi  in 
either  case.  ib 


5.  When  there  U  an  agreement  be- 
tween the  holder  of  a  note  and  the 
makers,  without  Uie  consent  of  a 
aureiy,  to  extend  the  time  of  pay- 
ment, the  law  does  not  stop  to  in- 
quire whether  the  result  of  the  ez- 
tfensloB  is  injurious  to  the  surety, 
but  abaoltttaly  discharges  1dm.  Dun- 
ham V.  Countriftnmt,  268 

6.  A  note  for  $812,  ezeoutad  by  P.  C. 
and  S.  G.  and  by  D.  G.  as  surety,  be- 
ing overdue  and  unpaid,  P.  C.  A 
8.  G.  on  the  16th  of  December, 
1872,  made  an  agreement  in  writing, 
with  the  holder,  by  which  they 
agreed  to  pay,  withm  sixty  days, 
1 170  to  apply  on  said  note;  the  bal- 
ance to  oe  paid  January  1,  1874. 
The  holder,  on  his  part,  agreed  to  all 
the  stipulations  of  this  agreement 
Mdd  that  the  effect  of  this  agreement 
was  to  extend  the  time  for  payment 
of  the  note ;  and  that,  such  agree- 
ment being  executed  without  the 
knowledge  or  consent,  or  subsequent 
assent,  of  D.  G.,  the  surety,  he  was 
thereby  discharged  from  liability 
upon  the  note.  tb 

7.  The  agreement  recited  a  seal,  and 
opposite  to  each  signature  a  seal 
was  attached  Held  that  the  seal 
imported  a  consideration,  and  was 
conclusive  evidence  thereof.  ib 

8.  The  statute  (2  JL  S.  428,  3  77,  JSdm. 
ed.)  does  not  Apply  ^nd  change  this 
rule  of  the  common  law,  where  the 
action  is  not  upon  a  sealed  instru- 
ment, but  upon  an  ordinary  promis- 
sory note  not  sealed.  ib 

9.  A  promissory  note  is  not  void  be- 
cause delivered  with  the  payee's 
name  in  blank.  Hartfyr.  Nortoft^  627 

10.  Under  section  111  of  the  Gode, 
which  authorises  an  action  to  be 
brought  in  the  name  of  the  real  party 
in  interest,  a  party  can  midntain  an 
action  on  a  promissory  note  not  nego- 
tiable but  of  which  he  is  the  real 
owner.    AU^oevfr  v.  Sdnrnndt,    679 

Bee  Falsk  RBPRisncTAnoNft,  6,  7,  8,  9. 
PAEnrsBsuiP,  6. 
Set-Okk,  I,  2. 


RAILROAD  COMMlSSIQITfiRS. 
See  Towns,  6,  7,  8. 

RAILROAD  GOMPANIES. 
See  NxGUGKfcuB,  1,  14  to  20. 

RAILROADS. 

1.  Although  the  existence  of  defective 
ties  or  rails  at  one  place  on  a  rail- 
txMui  is  not  conclusive  evidence  that 
they  are  defective  at  another,  yet  it 
b  evidence  competent  to  be  submit- 
ted to  a  Jury,  and  from  whidi,  in 
connection  with  other  proof,  they 
may  infer  the  presence  of  the  same 
defects  at  the  place  where  an  injury 
occurred,  or  the  cause  of  an  accidoot 
commenced  to  operate.  Murphy  v. 
New  Y9tk  CetUral  A  R  Co.,        125 

2.  When  cars  run  off  the  track,  and  the 
condition  of  the  ties  at  the  point  of 
divergence  cannot  be  ascertained, 
it  is  competent  to  show  their  con- 
dition near  to  it,  tiius  Uying  the 
foundation  for  the  infcrenoe  that  if 
the  ties  were  damaged  and  decayed 
in  the  immediate  vicinity  of  Uie 
accident,  they  may  have  been  so  at 
the  place  where  the  cars  passed  from 
the  track.  ib 

See  Ofikionb  or  WinrsssEB,  1. 

RECEIPT. 

A  receipt  was  in  these  words,  signed  by 
the  plaintiff:  "  Received  payment  in 
full  for  services  to  date,  for  services." 
The  plaintiff  was  allowed  to  explain 
in  r^ard  to  this  receipt,  and  to  state 
the  circumstances  under  which  it 
was  given.  Held  that  the  receipt, 
on  its  face,  being  uncertain,  and  need- 
ing explanation,  it  was  proper  to  al- 
low the  plaintiff  to  state  what  the 
paper  was  for,  and  what  statements 
were  made  by  the  defendant  when  it 
was  given  to  him;  especially  after 
the  defendant  had  testttied  to  the  con- 
versation between  him  and  the  plain- 
tiff at  the  time  the  receipt  was  given. 
J^beter  v.  Kmobrouffht  646 

See  EviDKNcs,  12. 

EXPRXSA  COMPANIKS. 
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RECEIVER. 

See  Feaubulbvt  Covymyasioea,  Z. 
IxjuxcnoN,  6. 


REDEMPTION. 

The  pUuntiff,  being  the  owner  of  a  farm, 
and  haying  a  eontract  with  C.  for  the 
DQrchase  of  fifty-two  acres  adjoining 
It,  made  a  Terbol  agreement  with  iC 
to  sell  and  convey  to  the  latter  1 10 

-  acres,  including  part  of  the  fifty-two 
acres,  to  be  paid  for  by  K.  as  follows : 
K.  was  to  satisfy  a  judgment  which  he 
held  against  the  plamtiff;  pay  the 
amount  due  to  C.  upon  the  contract 
for  the  fifty-two  acres ;  take  a  deed 
from  C,  and  conrey  the  part  not  In- 
cluded in  the  110  acres,  to  the  plain- 
tiff; and  to  ffive  his  bond  and  mort- 
gage fbr  the  balance.  The  olaintiff 's 
farm  was  thpn  incumberea  by  two 
mortgages  to  the  state  and  a  judg- 
ment held  by  a,  of  which  K.  had 
notice.  The  agreement  was  so  modi- 
fied that  the  pkintiff  and  K.  were  to 
join  in  obtaining  a  release  of  the  110 
acres  from  the  mortgages,  and  K.  was 
to  give  a  mortgage  for  |A,000,  upon 
the  110  acres,  to  the  state,  as  a  con- 
sideration for  the  release.  The  agree- 
ment was  so  &r  carried  out  that  C, 
by  the  plaintiff's  direction,  conveyed 
the  fifty-two  acres  to  K.,  upon  fc's 
paying  hSm  the  amount  due  upon  the 
contract  Delay  ensuing,  in  obtain- 
ing the  release  from  the  state,  K. 
told  the  plaintiff  that  their  negotia- 
tions were  at  an  end,  and  that  he 
should  make  war  upon  him.  K.  then 
bought  in  the  S.  judgment,  and 
caused  supplementary  proceedings  to 
be  commenced  thereon,  and  had  a  re- 
ceiver appointed,  who  sold  the  plain- 
tiff's interest  in  the  fifty-two  acres, 
at  auction,  and  K.  became  the  pur- 
chaser. MeUi  that  the  plaintiff  could 
redeem  the  fifty-two  acres  from  K.  or 
a  purchaser  claiming  under  him  with 
notice  of  the  plaintiff's  equities. 
Oenei  v.  Davenporit  412 

866  MORTGAOB,  8. 

REFEREE. 

1.  A  referee  reported  certain  evidence 
tending  to  show  an  indebtedness  of 
the  defendant  to  the  Dlaintiff.  but 
did  not  find,  as  a  fust,  that  such  in- 
debt^f^lnev*  t»xi-jU»il,     As  a  cum-liision  I 


of  law,  he  found  that  the  plaintiff 
was  entitled  to  recover  the  amount 
of  the  indebtedness  which  the  evi- 
dence tended  to  show.  Held  that 
the  finding  was  erroneous.  Jarvie 
T.  Jarvity  881 

2.  It  is  the  province  of  a  referee  to 
find  the  fact,  instead  of  reporting 
the  evidence ;  and  judgment  cannot 
be  given  upon  a  report  of  evidence, 
DO  matter  how  strongly  it  may  tend 
to  establish  the  fact.  %b 

8.  The  counsel  for  the  respective  par- 
ties stipulated,  in  open  court,  tliat 
the  referee  need  not  state  specifi- 
cally the  facts  found  by  him,  but 
mignt  state,  generally,  his  conclu- 
sions, if  the  report  should  be  in  fa- 
vor of  the  defendant.  The  referee 
reported  simply  that  the  plaintiff 
ought  not  to  have  or  maintain  her 
action  against  the  defendant  Hdi 
tliat  it  must  be  assumed  that  the 
referee  had  found  in  &vor  of  the  de- 
fendant upon  all  the  points  in  issue, 
where  such  finding  was  necessary  to 
sustain  the  report    Smiih  v.  Howlejft 

4.  The  rule  is  firmly  established  that 
when  the  evidence,  as  to  the  exist- 
ence of  an  alleged  fact,  is  conflict- 
ing, the  finding  of  the  referee  upon 
the  Question  concludes  the  parties. 
Ruteil  V.  Burton,  589 

5.  In  such  a  case,  the  findings  of  the 
referee  will  be  reversed  or  over- 
ruled, on  appeal,  only  when  clearly 
unsupported  by,  or  when  against, 
the  evidence.  ib 

6.  Where  the  findings  of  fact  of  a  re- 
feree are  quite  material  and  largely 
affect  the  question  of  daraaees,  and 
they  are  clearly  unsustatned  by  the 
evidence,  the  court  will  reverse  the 
judgment  entered  upon  his  report 
and  grant  a  new  triaL  Uarrieon  v. 
Bockee,  549 

See  AoREKMKXT,  2,  8. 
Appkal,  8. 
CouNTSR  Claim,  2. 
Pbactick,  2. 
Vendor  and  Purcbaaeb,  4. 
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REPLY. 

P&AoncB»  S. 


RESERVATION. 
See  Debd,  1,  7. 


RIGHT  OP  WAY. 
See  Dbed,  7. 


8 


SALE. 
See  EzBcimoir. 

TkUSTI  AlfD  TBUSTEIIk 
YxNDOft  AND  PUBOHASBft,  1,  2. 


SETXJFF. 

1.  The  defendant  and  U.  being  pai^ 
nera,  a  note,  made  by  the  derandant 
and  indorsed  by  U.,  but  given  for 
matters  nnoonnected  with  tiie  part- 
nership, was  sold  to  the  plaintiff, 
Payments  were  made  to  the  plaintiff 
by  the  defendant,  at  the  request  and 
for  the  benefit  of  U.,  but  upon  an 
agreement  between  IT.  nod  the  de« 
fendant  that  they  should  not  be  ap- 
plied on  the  note,  but  should  be 
charged  to  U.  and  credited  to  the  de- 
fendant, on  the  books  of  the  partner- 
ship; which  was  done.  B4d  that 
the  referee  was  right  in  refusing  to 
aUow  these  payments  as  a  set-off 
against  the  note.  AUgoever  v.  BA- 
fKunde,  079 

8.  After  the  assignment  of  the  note  to 
the  plaintiff,  a  settlement  of  the  part- 
nenuiip  transactions  between  the  de- 
fendant and  U.  was  had,  and  U.  was 
found  indebted  to  the  defendant,  on 
that  account;  but  such  indebtedness 
was  unliquidated  at  the  time  of  the 
purchase  of  the  note  by  the  plaintiff, 
Hnd  it  required  an  accounting  to 
liquidate  it  Held  that  the  amount 
of  this  indebtedness  could  not  be  set 
off,  in  an  action  upon  the  note.        ib 

8.  In  December,  1667,  a  partnership 
between  R.  <fc  G.  was  dissolved  by 
U.  selling  his  interest  therein  to  (t., 


who  assumed  the  payment  of  the 
partnership  debts  and  save  a  bond 
with  N.  as  8Qrrty>  to  K.,  to  seoore 
such  payment.     At  the  date  of  mid 
bond,  the  firm  was  Indebted  to  the 
plaintiffs,  in  the  sum  of  $191.76.    G. 
then  held  R.'s  promissory  note  for 
$184.97,  on  which  $84  had^been  paid ; 
such  note  being  then  past  doe.     In 
September,  1668,  G.  8<^  aaid  note 
to  N.  lot  $80,  N.  knowi^^  of  eaid 
bond,  at  the    time,  and    that   the 
claims  secured  by  it  were  not  all 
paid.     In  an  action  against  G.  &  N.* 
upon  the  bond,  bronght  by  the  plain- 
tifb  as  assiffnees  thereof:    Jffeld,  1. 
That  had  the  plaintafis  treated  the 
bond  as  a  promise  by  the  defendants 
to  R.  to  pay  their  di^t,  and  bronght 
the  action  on   that   prmnise,  they 
might  possibly  have  recovered  the 
amount  due^  without  any  deduction 
on  account  of  the  note;   hat  that 
having  sued  as  assigneoe  of  the  bond, 
they  oould  only  reoover  what  was 
Justly  due  thereon^  after  deducting 
all  snms  that  Wen  allowable  against 
R.,  the  assienor.    2.  That  G.  <&  N. 
being  jointly  and   severally  liable 
upon  the  bond,  in  an  action  against 
them  both  a  separate  Judgment  might 
be  entered  against  dther  of  them> 
and  hence  the  amount  due  on  the 
note  was  a  defence,  pra  tanth,  in  fisvoi* 
of  N.,  against  the  piaintifik    8.  That 
the  note  was  neither  a  ed^ff,  nor 
a  mimtier  daim^  against  the  dalm  of 
the  plaintifis.   4.  That  the  note  was 
available  to  the  dfifendants  only  as 
an  emtitabU  drfmee  to  the  action  upon 
the  bond.    That  it  wm  thus  avail- 
able  on  the  principle  that  the  plain- 
tiffs t9ok  said  bond  subject  to  sll  the 
equities  existing  In  favor  of  the  obli- 
gors.   And  that  equity  was,  to  be 
allowed,    as   payment   thereon,  all 
sums  justiy  due  to  them  by  the  plain- 
tiffs*  assignor,  at  the  time  of  the  a»- 
signment     6.  That  the  note  l>eing 
due  at  the  time  the  bond  was  given, 
the  referee  was  right  in  dednctuig, 
from  the  amount  due  on  the  bond, 
the  balance  due  on  the  note.     Mer- 
rill  v.  Oreen,  582 

See  AssioinaifT. 


SHERIFF. 

1.  Where  a  surplus  of  prq>erty  levied 
on  and  not  sold  by  the  sheriff,  upon 
the  execution,  renminfl  in  his  hands, 
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or  has  been  disposed  ci  by  him,  title 
to  that  property  beoomes  vested  in 
the  sbenff  upon  payment  of  a  judg- 
ment recovered  against  him,  uiere- 
for,  by  the  owner;  and  upon  pay- 
ment, by  the  obiigtHv  in  a  bond  of 
indemnity  to  the  sheriff,  of  a  judg- 
ment recovered  thereon,  against 
them  by  the  sheriff,  they  will  be  enti- 
tled to  a  proportionate  share  of  such 
property,  or  to  on  account  of  the 
preoeeds.    AUUm  v.  Conger,        272 

%,  It  is  the  duty  of  the  sheriff  to  levy 
on  property  sufficient  to  satisfy  the 
execution  ;  but  it  cannot  be  required 
of  him  that  he  predict,  with  unfail- 
ing accuracy,  the  exact  proceeds  of 
a  sale  at  auction.  All  that  can  be 
claimed  is  that  he  should  act  with 
good  judgment,  and  in  good  faith  for 
the  best  mterest  of  his  principal,  the 
execution  creditor.  ib 

See'Bovh,  1,  % 


8HSRIFPS  CERTIFIOATS. 

A  sheriff's  certificate,  after  a  general 
description  of  the  lands  of  the  debtor, 
contained  this  clause:  "embracing 
all  of  said  lands  of  said  D.  U.  tmt 
the  widow's  t/Urtla,  which  tlte  law 
gives,  according  to  law."  Held  that 
the  exception  was  unnecessary ;  that 
subject  to  the  widow's  life  estate,  the 
sheriff  could  sell  the  riffht,  title  and 
interest  of  the  debtor  m  his  whole 
real  estate;  and  such  was  tl^  effect 
of  the  sale  evidenced  by  the  oerti- 
iicate.  That  the  words  in  the  ex- 
ception were  not  to  be  held  as  in- 
serted in  the  certificate  to  save  any 
part  of  the  premises  from  the  sale, 
but  rather  to  declare  that  the  widow 
was  entitled  to  eiyoy  her  dower  in 
the  premises  notwithstanding  the 
sale.    J/qUhou  y.  Mobmrn,  210 

See  DxED,  2. 

SHxaxPF's  Dkkd. 


SHERIFPS  DEED. 

Beal  estate  was  sold,  by  the  sheriff,  on 
execution,  March  28,  1883.  The 
sheriff's  certificate  bore  date  on  that 
day,  and  recited  the  sale  as  of  that 
day.  The  sheriff's  deed  errone- 
ously stated  the  sale  to  have  been  on 
the  28th  of  /w/y,  183S«  No  other 
judgment  was  shown  to  liave  been 
recovered,  and  no  other  sale  was  had, 


and  the  recitals  in  the  deed  and  oer- 
tijicate  described  the  same  judgment, 
and  the  same  sale,  ffefd  that  this 
error  did  not  invalidate  the  deed, 
but  must  be  disregarded,  and  effect 
given  to  the  deed.    Molman  v.  Nol- 


man, 


215 


SHIPPERS  AND  FORWARDERS. 

1.  The  defendant,  a  shipper  and^  for- 
warding agent  at  F.,  agreed  to  ship 
and  forward  somd  furniture  to  the 
plaintiff  at  New  York,  by  the  O. 
line  of  canal  boats,  and  under  deck. 
The  furniture  was  forwarded  by 
boats  not  belonging  to  the  O.  line, 
and  only  a  part  of  it  was  under 
deck.  Held  that  the  defendant  was 
liable  for  damage  done  to  the  goods 
in  transportation ;  and  this  whether 
he  forwarded  the  goods  under  a 
contract,  or  acted  as  the  plaintiff's 
agent  in  fScyrwarding  theoL  Wilis  v. 
MorreOt  Oil 

2.  That  in  the  latter  oase,  the  defen- 
dant would  be  held  as  an  insurer  of 
the  goods,  having  shipped  them  in  a 
manner  prdubitod  by  the  principal. 

ib 

SLANDER. 

1.  Words  charging  an  unmarried  fe- 
male with  having  had  illicit  inter- 
course with  a  person  named  are  not 
actionable  per  m.  I*eUibone  v.  8inip- 
sofS  492 

2.  The  special  damage  necessary  to 
nifdntain  an  action  for  uttering  such 
words  most  be  of  a  pecuniary  char- 
acter, ih 

8.  The  only  matters  clsimed  to  be  spe- 
cial damages,  alleged  in  the  com- 
plaint, were,  that  in  consequence  of 
the  speaking  of  the  words,  the  plain- 
tiff had  been  "slighted,  neglected 
and  misused  by  the  neighbors  and 
her  former  asteociates,  and  turned 
out  of  duors."  No  evidence  was 
given  of  any  maltreatment  or  neglect 
which  could  have  any  tendency  to 
injure  the  plaintiff  pecuniarily ;  al- 
though it  appeared  that  the  plain- 
tiff was,  in  substance,  requested  to 
leave  the  House  of  one  D.,  where  she 
went  to  make  a  call.  Held  that  the 
plaintiff  was  properly  nonsuited,     ib 

4.  Althougli  the  refusal  of  gratuitous 
entertainment  to  the  slandered  par- 
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ty,  by  a  person  from  whom  she  hod 
heiNk  sccwtomed  to  receive  it,  is 
safficient,  by  way  of  Bpecial  damage, 
to  sustain  the  action;  vet  it  most 
appear,  and  be  proved,  that  such  re- 
fusal was  the  direct  result  of  the 
speakinff  of  the  objectionable  words- 
by  the  defendant.  ib 

5.  Although  the  defendant  may  have 
been  the  ori^nal  author  of  the 
charge,  yet  tf  uie  particular  damage 
complained  of  was  the  result  of  a 
repetition  of  the  charge  by  some 
other  person,  the  defendant  is  not 
liable  ror  the  damage.  ib 

6.  In  an  action  for  slander,  in  charging 
the  plaintiff  with  having  sworn  wise- 
ly, in  an  action  pending  in  a  justice's 
court,  upoh  an  account,  in  testifying 
that  the  account  had  not  beem  paid 
to  him,  the  referee  found  the  truth 
of  the  allegations  in  the  complaint 
Held  that  after  this  finding,  the  de- 
fendant could  not  claim  that  the 
chaige  of  jMijury,  made  by  him, 
was  fully  justified  by  the  evidence, 
which  showed  that  a  part  of  the  ac- 
oonnt  had  been  paid;  especially  as 
there  was  no  imue  of  justification 
presented  by  the  pleadings.  C%urtia 
V.  Ptrkmi,  610 


SPECIFIC  PERFORMANCE. 

1.  On  a  motion  to  vacate  a  judCTient 
for  the  specific  performance^of  a 
contract  ox  purchase  by  the  defen- 
dant, it  appeared,  by  the  affidavits, 
that  the  plaintiff  concealed  from  the 
defendant  that  she  had  parted  with 
the  title  of  a  portion  of  her  property 
before  the  contract  was  made,  and 
of  other  portions  afterwards;  and 
her  conduct  indicated  bad  faith,  and 
she  had  voluntarily  disabled  herself 
from  performing^  the  contract ;  and 
the  plaintiff's  midavitA,  alone,  went 
very  far  to  prove  an  actual  rescission 
of  the  contract  on  her  part  Held 
that  these  facts  clearly  entitled  the 
defendant  to  relief;  and  that,  had 
they  been  proved  on  the  trial,  the 
court  would  not  have  been  justified 
in  decreeing  a  specific  j>erformance. 
JonmY,BMiU,  611 

2.  It  is  a  general  rule  that  an  instru- 
ment on  which  a  party  seeks  relief 
in  equity  will  not  oe  Hpe<*itica1ly  en- 


forced unless  it  be  supported  by  a 
meritorious  consideration*  This  rue 
necessarily  implies  that  spedfic  per- 
formance of  an  agreement  will  not 
be  enforced,  in  equity,  where  the 
party  seeking  such  relief  has  not 
performed  the  agreement  on  his  part, 
so  that  Uie  other  party  cannot  eom- 
plain  of  not  having  had  the  benefit 
of  the  consideration  which  supports 
the  agreement  BwrUng  v.  Kimy^  683 

8.  The  defendant  executed  and  deliv- 
ered to  B.,  an  attorney  and  counsel- 
lor, an  agreement  reciting  that  she 
(the  defendant)  had  then  pending,  in 
the  Supreme  Court  an  action  where- 
in she  was  plaintiff,  and  L.  K.  and 
others,  defendants,  for  the  recovery 
of  certain  specified  real  estate,  and 
another  action  against  L.  K.  for  di 
vorce ;  that  in  said  actions  B.  had 
been  and  was  her  attorney,  and  had 
in  said  actions,  on  her  bemilf,  incur- 
red responsibilities  in  the  employ- 
ment of  additional  counsel,  and  to 
others.  She  then,  in  consideration 
of  said  services  of  K,  rendered  and 
to  be  rendered,  and  to  enable  him 
to  discharge  said  responsibilities  to 
counsel  and  others,  agreed  that  B. 
should  retain  and  have  one-third  of 
all  property  or  moneys  receveied  in 
saia  actions  or  either  of  them :  and 
that  she  would  convey  to  B.  the  smd 
one-third.  In  case  a  conveyance  by 
her  should  be  necessary  to  the  pos- 
session by  him  of  the  one-third  of 
saidiproperty  or  mone}^  at  his  re- 
quest ;  to  have  and  to  hold  the  same 
to  said  B.,  his  heirs  and  assigns  for- 
ever. In  an  action  by  B.  for  the  spe- 
cific performance  of  this  agreement : 
Hdd,  that  it  was  not  sufficient  lor 
the  plaintiff  to  show  that  he  ren- 
dered services  as  required,  and  thus 
paid  or  performed  some  of  the  con- 
siderations contemplated  by  the  par- 
ties. That  it  was  necessary,  before 
he  could  invoke  the  aid  of  a  court  of 
equity,  to  enforce  a  specific  perform- 
ance, to  show  that  tne  fiill  and  par- 
ticular consideration  referred  to  in 
the  agreement  had  been  paid  or  per- 
forms, and  that  the  defendant  nad 
liad  the  whole  benefit  thereof.        ib 

4.  And,  it  appearing  from  the  prools, 
that  B.  had  not  lived  up  to  the  agree- 
ment on  his  part;  that  instead  of 
discharging  Uie  responsibilities  to 
counsel  and  others,  they  were  not 
borne  by  \\\n\  at  all,  but  theilefen- 
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dant  herself  was  called  upon  by  him 
for  money  to  the  amount  of  $625, 
one  half  of  which  only,  he  paid  ont 
for  disbursements,  applying  the  other 
half  to  his  own  compensation:  and 
that  the  defendant  was  obliged  to 
raise  $1,500  by  mortgage  upon  her 
own  property,  to  pay  counsel  em- 
ployed by  B. ;  Htid  that  the  plainUif 
^  was  not  entitled  to  a  decree  for  the 
*  specific  performance  of  the  agree- 
ment by  the  defendant.  ib 

5.  Hdd^  farther,  that  although  the 
court  refused  to  enforce  the  contract 
specifically,  still  the  case  might  be 
retained,  in  order  to  do  complete 
jnstioe,  and  to  inquire,  by  |in  assess- 
ment of  damages,  wliat  forther,  if 
any,  compensation,  was  due  from  the 
defendant  to  the  pljdntiff.  A  special 
issue  was  therefore  ordered,  to  be 
tried  i^  the  circuit,  requiring  the  jury 
to  fina  whether^  for  the  services  re- 
ferred to  in  the  complaint,  the  plain- 
tiff was  entitled  to  any  further  com- 
pensation from  the  defendant  than 
he  had  already  received ;  and  if  any, 
how  much.  ib 


STATUTES. 

See  K«W  TOEK  (ClTT  OF,) 


SUBSTITUTION  OF  PARTIES. 

1.  A  defendant  in  an  action  is  Entitled 
to  have  another  person  substituted  in 
his  place,  as  defendant,  only  in  a  case 
wherein  he  could  maintain  an  action 
of  interpleader,  in  equity.  Howe 
Maehhu  Co,  v.  04ffi)td,  597 

8.  The  plaintiff,  claiming  to  own  a 
promissory  note  made  by  the  defen- 
dant to  the  order  of  B.,  brought  an 
action  thereon.  The  assignee  in  bank- 
ruptcy of  B.,  also  claiming  to  own  the 
note,  demanded  payment  thereof  to 
himself,  by  the  aefondant.  In  such 
action,  the  defendant  served  an  un- 
verified answer,  which  was  returned. 
A  motion  to  compel  the  plaintiff  to 
receive  such  answer  was  aenied,  and 
five  days  given  the  defendant  to  put 
in  a  verihed  one.  The  defendant, 
without  putting  in  a  f\irther  answer, 
moved  tnat  the  assignee  be  substi- 
tuted as  defendant  in  his  place,  under 
section  122  of  the  Code.  /TW^  that 
the  defendant  not  having  served  any 


Other  answer  than  thcimverified  one, 
which  was  returned,  he  was  entitled, 
under  section  122,  to  move  for  a  sub- 
stitution, ih 

8.  Hdd^  also,  that  the  defendant  could 
interplead  the  plidntiff  and  the  as- 
signee in  bankruptcy  of  the  payee  of 
the  note,  and  was  entitied  to  an  order 
for  substitution.  ib 

SUPERVISOR. 

Be9  TowKS,  1,  4,  7>  8. 


T 


TENAirrS  IN  COMMON. 

Where  one  of  several  tenants  in  com- 
mon of  premises  entered  thereon, 
claiming  to  be  the  exclusive  owner, 
locked  tiie  door  of  the  building  there- 
on, and  thus  excluded  the  others 
therefrom,  and  had  ever  since  kept 
possession;  Htid  that  this  was  an 
ouster  of  the  co-tenants  so  excluded 
which  entitled  them  to  recover  in 
ejectment.  TVustea  of  the  Church 
and  Society  of  North  Greiff  v.  John- 
mn,  119 

See  CONVEKSION. 


TENDER. 

A  tender  cannot  be  made  by  a  mere 
stranger  to  the  contract^  so  as  to 
oblige  the  creditor  to  accept  it. 
Harrit  v.  Jez,  282 

See  MoRTOAQK,  1,  2. 


TOWNS. 


1.  If  money  is  fraudulently  obtained 
from  a  town,  the  town  is  the  proper 

Earty  to  sue  for  it.  If  money  is  paid 
y  a  town  on  a  claim  made  against 
it,  there  is  a  right  of  action  to  re- 
cover it  back ;  and  the  action  must 
be  in  its  name,  and  not  In  that  of 
the  supervisor.    Rohhine  v.  WooleoU, 

63 

2.  If  a  town  officer  fraadulently  ob- 
tains money  from  the  town,  he  is 
liable  for  it  personally.  Public  offi- 
cers cannot  commit  ft  fraud  officiallj^ 
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■o  M  to  mil^jeet  their  snooeMora  to 
lUibUity  therefor.  ib 

8.  In  oountieH  where  the  poor  are  a 
county,  and  not  a  town,  charge,  mon- 
ey paid  for  either  the  permanent,  or 
temporary,  support  of  a  paaper  is 
the  mooey  of  the  ooanty,  and  not 
of  the  town.  Hence  the  town  can 
have  no  color  of  right  to  recover  it 
baclc  from  a  person  alleged  to  have 
obtained  it  fraudulently.  ib 

4.  By  reaolotions  paeeed  by  the  elec- 
tors of  a  town,  at  a  town  meeting, 
it  ¥ra8  resolved,  1st  That  the  town 
proceed  to  pay  a  bounty  of  $600  to 
each  volunteer  or  substitute  who 
should  be  mustered  into  the  service 
of  the  United  States  for  one  year; 
$600  to  each  volunteer,  Ac,  for  two 
years;  and $1,000  to  each  volunteer, 
Ac,  for  three  years,  under  the  oall 
of  the  President,  and  who  should 
be  credited  to  such  town.  Sd.  That 
a  reward  of  $25  be  paid  to  each  per- 
eon  who  should  enlist  a  volunteer  or 
procure  a  substitute  to  the  credit  of 
the  town.  8d.  That  the  boaitl  of 
town  auditors  be  authorized  and  di- 
rected to  raise,  on  the  credit  of  the 
town,  the  sum  of  $94,000.  4th.  That 
the  supervisor  be  authorized  and  di- 
rected to  pay  to  each  volunteer  and 
eubstitoto  the  sum  specified  in  the 
1st  resolution,  and  to  every  person 
enlisting  a  volunteer  or  substitute 
$25,  on  his  voucher  for  such  pay- 
ment being  audited  and  settled  by 
the  board  of  town  auditors,  ffeui 
1.  That  these  resolutions,  upon  their 
adoption,  became  and  were  offers  on 
the  part  of  the  town  to  pay  the  sums 
mentioned,  to  every  person  comply- 
ing with  the  conditions,  to  wit,  vol- 
unteering into  the  United  States 
army  for  one,  two  or  three  years, 
beinff  mustered  into  the  service,  and 
credited  to  the  town.  2.  That  when- 
ever it  was  shown,  to  the  satisfac- 
tion of  the  supervisor  that  anyperson 
had  performed  these  conditions,  the 
contract  with  the  town  became  and 
was  valid  and  binding,  so  far  as  such 
resolutions  could  make  it  so,  and  the 
volunteer  became  entitled  to  the 
$600.  $800  or  $1,000,  according  to 
the  time  he  had  agreed  to  serve. 
S.  That  the  1st  resolution  contem- 

J>lated  a  contract,  not  with  one  roan 
or  fifty  men,  but  separately  with 
each  and  every   man   who  should 
•volunteer,    and    comply    with    tlu* 


terms  of  the  oflRar.  4.  That  an  agree- 
ment between  the  town  and  P.,  by 
which  the  latter  undertook  to  pro- 
cure fifty  volunteers  to  be  enlisted 
and  mustered  into  the  service  of  the 
United  States  for  the  term  of  three 
years,  each  to  apply  on  Uie  quote  of 
said  town,  for  which  he  should  be 
paid  $50,000,  in  the  Ixmds  or  certifi- 
cates of  the  town,  waa  void,  being 
wholly  nnauthoriied  by  any  atatote 
or  by  the  town.  5.  But  that,  al- 
though the  town,  and  ita  agento, 
acted  without  anthority  in  making 
the  contract,  yet  that,  P.  having  pro- 
cnred,  and  caused  to  he  creditea  to 
the  town,  fifty  three-years'  men,  and 
the  toifn  having  received,  through 
P.,  the  whole  benefit  of  the  agree- 
ment, and  performed,  on  his  part, 
b  V  paying  over  the  m<iney  earned  by 
him,  the  town  oould  not  repudiate 
the  agr^ment  and  recall  tlie  money, 
or  compel  P.  to  account  for  the  same, 
as  ito  agent  or  tniatee.  6.  That  aa 
to  the  $26  per  head,  ofiered  by  the 
2d  resolution  of  the  town  meeting, 
the  town  had  no  right  to  reooverit 
back  from  P.  That  the  oontraot  be- 
tween P.  and  the  town  board  being 
void,  and  P.  having  procured  the 
men  for  the  town,  he  came  within 
the  terms  of  the  resolution ;  and  that 
his  riffht  to  the  money  was  not  im- 
|>aired  by  his  permitting  a  third 
person  to  receive  it  in  consideration 
of  aervioea  rendered  to  him  by  such . 
third  person.  Tinm  of  Verona  v. 
JPtekham,  10$ 

5.  And  P.  having  received  from  the 
oonnty,  for  the  fifty  men  enlisted  by 
him,  $600  each,  in  accordance  with 
a  resolution  of  the  board  of  snper- 
visors  offering  that  sum  as  bounty 
for  each  volunteer;  Held  that  the 
amount  of  such  county  bounty  should 
not  be  deducted  from  the  $50,000 
appropriated  by  the  town;  such 
county  bounty  not  having  been 
offered  in  lieu  of  the  whole  or  any 
part  of  the  bounty  offered  by  towns 
or  individuals,  and  the  bounty  offered 
by  the  town  not  being  in  lieu  of  the 
whole  or  any  part  of  the  bounty 
offered  by  the  county,  state  or  indi- 
viduals, ib 

6.  An  action  to  compel  railroad  com- 
missioners of  a  town  to  account  for 
and  pay  over  moneys  received  by 
them  on  a  sale  of  railroad  stock  of 
the  town,  and  to  recover  the  balance 
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due  to  the  town,  in  thmr  hands,  is 
properly  bronffht  by  the  supervisor 
of  tne  town,  in liis  own  name,  as  soch. 
Origgty.  Qriggs,  287 

7.  Where  such  commissioners  (two  in 
number)  sold  the  said  railroad  stock 
of  their  town,  for  its  par  ralae,  and 
each  of  them  was  paid  |2,000,  by 
the  purchaser,  to  udnce  them  to 
make  the  sale,  it  was  hdd  tiiat  an 
action  on  behalf  of  the  town,  to  com- 
pel them  to  account  for  and  pay  over 
f4,000,  the  amount  so  received  by 
the  commissioners  beyond  the  par 
value  of  the  stock,  and  converted 
and  appropriated  to  their  own  use, 
could  be  maintained  by  the  super- 
visor against  them  jointly.  That  It 
was,  in  effect,  an  action  in  equity 
for  fraud,  and  not  merely  an  action 
for  an  omission  or  refhsai  to  render 
an  account  to  the  board  of  auditors,  i^ 

8.  The  complaint,  in  such  an  action, 
alleged,  in  the  first  count,  that  the 
plaintiff  was  *'  supervisor,"  Ac.  In 
the  second  count  he,  "  as  supervisor 
as  aforesaid,"  charged  that  the  moneys 
sued  for  were  legally  and  equitably 
the  property  of  the  said  town  of  W. ; 
and  demanded  that  said  moneys 
should  be  paid  for  the  benefit  of  such 
town.  Held  that  this  was  sufficient ; 
and  the  complaint  was  not  liable  to 
the  objection  that  it  was  in  behalf 
of  the  plaintiff  as  an  individuaL    ib 

9.  Hddf  aUo,  tiiat  it  was  no  defence 
to  such  action  that  the  defendants, 
having  accounted  to  the  board  of 
town  auditors,  the  only  remedy  was 
upoh  their  bonds.  That  such  reme- 
dy, if  it  existed,  would  be  a  several 
action  against  each  commissioner,  as 
upon  contract,  and  did  not  exclude 
the  right  to  a  joint  equitable  action 
for  a  fraud.  ib 

jSSm  Action,  1. 
pAanra,  8. 


TRESPASS. 

Ste  Daxaoks,  1,  8. 
Injunotion,  1. 
Plkadixo,  8,  4. 


TRESPASS  ON  LANDS. 

1.  The  plaintiff's  horse,  while  trespass- 
ing upon  the  premises  of  the  defen- 


dant was  taken  by  the  latter  into  his 
possession,  as  a  trespasser,  and  he 
refused  to  deliver  the  animal,  on 
demand.  In  an  action  of  replevin, 
brought  by  the  plaintiff,  the  judge 
found  the  fact  that  the  horse  '*  was 
trespassing  and  doing  damage."  ffeld 
that  there  was  no  error  in  the  find- 
ing; altho^h  there  was  no  proof 
of  any  specific  damage  done  by  the 
horse.    Pieree  v.  Mouner,  846 

2.   Held,  akoj  that  under  the  act  to 

Erevent  animals  from  running  at 
iTge  in  the  public  highways,  it  was 
lawful  for  the  plaintiff  to  seiae  and 
take  into  his  custody,  and  retain  till 
disposed  of  by  law,  an  animal  which 
was  trespassinff  upon  premises  own- 
ed or  occupied  by  him.  ib 

8.  Some  damage,  at  least  nominal,  is 
always  presumed  from  a  trespass 
on  land.  Hence  an  action  is  main- 
tainable, on  mere  proof  of  the  tree- 
pass.    Per  Taloott,  J.  ib 

See  GoMPLADfT,  1. 
Costs, 
evidbsob,  4. 


TRIAL. 

SeeJwncss*  Courts. 

PaACTicB,  6,  8,  9,  10,  11. 


TRUSTS  AND  TRUSTEES. 

To  enable  a  ceeiui  que  trttei  to  repudiate 
and  avoid  a  sale  made  by  the  trus- 
tee, he  must  apply  within  a  reason- 
able time  after  notice ;  or  his  right 
of  repudiation  wUl  begone.  Hohnan 
V.  aoknoH,  215 

See  AonoK,  2. 

Injumotion,  5,  6. 


VENDOR  AND  PURCHASER. 

1.  Upon  a  cash  sale  of  property, where 
it  is  not  the  intention  of  the  ven- 
dor to  part  with  the  possession  of 
the  .property  until  he  is  paid  the 
price  agreed  upon,  in  money,  he 
will  not  lose  title  to  the  property 
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by  imulrerteDtly  ftllowing  the  par- 
chaaer  to  ge^  poaseaslon  thereof  with- 
out payment    JiUUr  y.  Jonet,     148 

2.  The  defendant  applying  to  purchase 
a  cow  of  the  plaintiff,  it  wan  agreed 
that  the  plaintiff  should  sell  the  cow 
to  him  for  $85,  and  that  he  would 
deliver  her,  at  the  house  of  the  de- 
fendant, the  next  day.  The  plaintiff 
drove  the  animal  to  the  defendant's 
house,  and  handed  to  the  defendant 
the  halter  by  which  she  had  been 
led.  The  defendant  took  the  cow 
into  his  bam,  and  hitched  her  there. 
He  then  refused  to  pay  for  her,  ez^ 
cept  by  a  note  of  the  plaintiff's,  of 
which  he  was  the  owner.  Jfeid  that 
in  the  absence  of  any  proof  that  the 
condition  for  payment  was  waived, 
the  mere  handine  over  of  the  prop- 
erty to  the  defendant  in  the  expeo- 
tatlon  of  immediate  payment  did  not 
constitute  an  absolute  delivery,  so 
as  to  pass  the  title  without  payment. 

ib 

8.  Whether  it  was  the  intention  of  a 
vendor  to  deliver  tlie  property  pur- 
chased, without  compliance  with  the 
condition  precedent  of  payment,  is 
a  question  of  tact  for  the  jury.        t^ 

4.  Where,  in  an  action  brought  by  the 
purchaser  of  a  lot  sold  at  auction, 
to  recover  back  the  amount  of  pur- 
chase money  paid  down,  expenses 
of  survey  and  examination  of  title, 
and  for  a  rescission  of  the  contract, 
the  court  below  found,  as  matter  of 
fact,- that  the  plaintiff  contracted  to 
purchase  "  Lot  45  Crosby  street,  26 
feet,  more  or  less,  front  and  rear,  by 
100  feet  deep  on  each  side,"  aod  from 
that  fact  concluded,  as  matter  of  law, 
that  the  purchaser  was  bound  to 
take  a  lot  "  24  feet  2  inches  front, 
more  or  less,"  and  not  of  equal  width, 
but  one  that  followed  the  line  of  an 
encroaching  building  which  varied 
the  width  at  different  points;  Jleid 
that  the  conclusion  of  law  was  not 
warranted  by  the  fkct  found;  and 
that  a  judgment  in  accordance  there- 
with was  erroneous.    Ain^  v.  Knapp, 

226 

0.  Hdd,  alw,  that  the  plaintiff  was  at 
least  entitled  to  a  conveyance  tliat 
would  give  him  the  whole  of  lot  46 
Crosby  street,  so  that  whenever  the 
encroachment  should  be  removed, 
lie  would  take  the  entire  lot  ib 


6.  Ifeid,  furlhtr,  that  it  was  not  a  ques- 
tion whether  lot  45  was  really  more 
or  lees  than  26  feet  wide;  but  wheth- 
er the  purchaser  of  that  lot  was  en- 
titled to  it,  whatever  its  size,  with- 
out  on  encroachment  which  seriously 
embarrassed  the  title  to  a  part  of 
the  lot,  and  impaired  the  value  of  the 
whole.  ib 

7.  6.,  a  carpenter,  agreed  with  the  de- 
fendant to  put  certain  repairs  upon 
the  house  of  the  latter.  6.  was  to 
fiimish  the  lumber  required,  and  the 
defendant  was  to  draw  it  Ko  sepa- 
rate price  was  to  be  paid  for  the 
lumber,  but  the  work  and  materials 
were  to  be  paid  for  at  a  fixed  price, 
on  the  completion  of  the  job.  G.  se- 
lected the  lumber  to  be  used,  and  the 
defendant  drew  it  to  the  house.  6. 
failed  to  commence  work  upon  the 
job,  and  abandoned  the  contract 
The  defendant  employed  other  par- 
ties to  make  the  repairs,  and  used 
the  lumber,  in  making  them.  Hold, 
1.  That  the  lumber  did  not  become 
the  property  of  the  defendant ;  there 
having  been  no  delivery  of  it  with 
intent  to  pass  the  title.  2.  That  the 
wrongful  conversion  of  the  property, 
by  the  defendant,  could  be  waived, 
and  an  action  maintained  by  G.  (or 
his  receiver,)  against  him,  as  for 
soods  sold  and  delivered.  Abbott  v. 
BlotBOm,  858 

8.  A  vendor  of  personal  property  may 
retain  the  possession,  even  after  a 
sale  sufficient  to  pass  the  title,  if  the 
purchase  money  has  not  been  paid 
and  no  credit  has  been  given,  for  it 
This  he  does  by  virtue  of  tlfe  ven- 
dor's lien.     Cariisle  v.  AtiuMy,     863 

9.  The  defendant  ha\ing  bought  a 
reaping  and  mowing  machine,  for 
$66,  and  for  that  and  other  property 
given  his  note  for  |(78.50,  payable  at 
a  bank,  agreed  to  sell  tlie  machine  to 
the  pkintiff  for  |66,  and  $10  in  ad- 
vance.  ^  There  was  some  question 
whether' the  plaintiff  was  to  pay  the 
$66  to  the  defendant,  or  upon  tlio 
bank  note ;  but  there  was  no  proof 
that  the  defendant  ever  sgreed  to 
give  him  any  credit  for  any  part  of 
the  purchase  money.  The*  plaintitf 
paid  the  $10  advance  to  the  defen- 
dant; who  reftised  to  let  him  have 
possession  of  the  machine,  until  the 
whole  purchase  money  should  be 
paid.    Thereupon,  before   the  bank 
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note  bad  raatared,  the  plaintiff  saed 
to  reooYor  the  poeseanoiL  The 
plaintiff  paid  $66  apon  the  note,  at 
the  banlE,  and  the  defendant  paid 
the  balance,  $12.50,  and  took  the 
note  y^ .  Held,  1.  That  the  plain- 
tifT'e  right  to  maintain  the  action 
depended  apon  his  right  to  the  poe- 
seesion  of  the  prooerty  when  the 
suit  was  commenoea,  and  upon  the 
qoestlon  whether  tlie  defendant  was 
tnen  a  wrongdoer.  2.  That  in  the 
abeenoe  of  any  evidence  to  show  that 
the  payment  at  the  bank  waa  made, 
and  notice  giren  to  the  defendant, 
before  the  commencement  of  the  ac- 
tion, the  acceptance  of  the  money, 
by  the  defendant,  was  not  such  an 
adoption  of  the  transaction  as  estop- 
ped him  from  denying  that  he  had 
been  paid  for  the  madiine,  or  from 
aaeerung  his  lien  upon  it  for  the  pur- 
chase money.  ih 

10.  The  defendant,  desirioff  to  purchase 
a  "Stewart"  stove  applied  to  W.  A 
B.,  stove  dealers,  who,  not  keeping 
the  "Stewart"  stove,  persuaded  him 
to  take  one  of  another  kind,  on  trial, 
promising,  if  it  did  not  suit,  to  take 
It  back  and  procure  a  "  Stewart"  for 
him.  The  stove  taken  did  not  suit. 
Subsequently,  B.,  a  member  of  the 
lirm,  called  the  defendant  into  the 
store  of  the  plaintiffis,  and  sold  him 
a  "Stewart"  stove,  belonging  to  the 
plaintiffs,  who  paid  B.  a  commission 
for  selling  It ;  a,  aereeinf  that  the 
stove  on  trial  shoula  be  taken  iniMuf 
payment  and  orders  for  clothing 
given,  on  the  defendant,  for  the  bal- 
ance. W.  ifc  B.  took  the  first  stove 
back,  and  gave  an  order  on  the  de- 
fendant, which  was  honored  by  him. 
The  stove  was  changed  to  the  defen- 
dant by  the  plaintim.  In  an  action 
to  recover  the  price,  there  was  a  con- 
flict in  the  testimony,  as  to  whether 
one  of  the  plaintiffs  was  present  and 
heard  the  norotiation  for  the  sale  of 
the  stove.  The  court  below  ordered 
a  verdict  for  the  plaintiff.  Hdd  that 
the  case  was  clearly  one  for  the  jury, 
and  it  was  error  to  refuse  to  submit 
it    Down»  V.  Jalowaekf  458 

See  Biu.  or  Sale. 
Baxaobs,  4. 

Falsi  Bxr»,wasT.vnojM,  !»  8,  S,  4, 
6,7. 

FbAUDULKNT    REPRCSKfTATIONS,     8, 

4,5. 


Ste  Patxbnt,  S,  4. 

Wakraitt,  1,  2,  4,  5,  6,  7. 


VBRDICT. 

See  AssiONABXUTT,  3. 
^VDQ^B  CuAaoc,  2. 


VOLUNTARY  ASSOCIATIONS. 

1.  A  part  of  the  members  of  a  volun- 
tary organization  cannot  bind  the 
others  without  their  consent  before 
the  act  which  it  is  claimed  binds 
them  is  done,  or  they,  with  full 
knowledge  of  the  facts,  ratify  and 
adopt  it.     Siier  v.  DanieU,  420 

2.  Although  there  are  cases  in  which 
the  act  done  is  so  clearly  in  further- 
ance of  the  object  for  which  the  asso- 
ciation was  organized,  that  all  will 
be,  presumptively,  bound  by  it ;  yet 
when  such  is  not  the  case,  consent 
or  ratification  must  be  proved.       ib 


w 


WABBANTY. 

1.  Where  property  is  sold  with  a  war- 
ranty, to  be  applied  to  a  pi^rticular 
use,  if  it  be  of  such  a  nature  that  its 
defects  can  be  readily  ascertained, 
and  in  fact  are  ascertained,  and  yet 
the  purchaser  persists  in  using  it, 
whereby  losses  and  expenses  are  in- 
curred, he  does  so  in  his  own  wrong, 
and  cannot  recover  the  amount  of 
such  expenses  and  losses  as  damages 
for  a  breach  of  the  warranty.  JOror 
per  V.  Sieeett  145 

2.  The  defendants  sold  to  the  pl^tiffs 
a  quantity  of  steel,  warranting  it  to 
be  first-class  steel,  with  knowledse 
that  it  was  to  be  used  to  make  oil- 
drills.  The  steel  proved  unsuitable 
for  that  purpose,  and  the  defects  in 
it  were  discovered  as  soon  as  the 
plaintiflb  began  to  use  it.  Held  that 
they  had  no  rieht,  after  that,  to  go 
on  making  drills  in  the  expectation 
of  recoveruig  of  the  defendants,  upon 
the  warranty,  the  expenses  or  loss  of 
profits.  ib 

8.  An  action  for  a  fraudulent  warranty 
was  maintainable  at  the    common 
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law,  and  it  has  been  held  to  be  main- 
tainable under  the  Code.  And  if  an 
action  will  lie  for  a  fraudulent  war- 
ranty, a  counter  claim,  by  way  of 
defence,  for  the  same  matter,  must 
be  midntainable.     Brown  y.  7\Utle, 

169 

4.  At  common  law,  a  purchaser  of 

goods  could  recover  damaffes  for  a 
reach  of  the  warranty,  if  ne  foiled 
in  proving  the  fraud.  And  damages 
for  a  breach  of  warranby  may  now 
be  recovered,  under  an  answer  set- 
ting up  a  counter  claim  by  reason 
of  a  breach  of  a  fraudulent  war- 
ranty, ib 

6.  To  make  a  vendor  responsible  upon 
either  a  warranty  or  a  false  represen- 
tation, it  must  be  established  that 
the  warranty  was  given,  or  the  rep- 
resentation made,  of  the  existence  of 
some  quality,  or  the  absence  of  some 
defect,  that  would  enhance  the  value 
of  the  property,  and  be  calculated 
to  induce  the  purchaser  to  buy.  In 
other  words,  il  must  be  material,   ib 

6.  The  complaint  or  answer  should  set 
out  the  warranty  or  representation ; 
and  neither  can  regularly  be  proved, 
if  not  alleged.  But  if  no  objection 
is  made,  the  party  alleging  the  war- 
ranty or  fraud  may  prove  other  and 
different  ones  from  those  all^^ed,  and 
he  will  be  entitled  to  have  the  plead- 
ing amended,  so  as  to  make  it  con- 
form to  the  proof.  il 

*l,  A  warranty  is  an  affirmation  by  the 
seller  that  the  property  proposed  to 
be  sold  belongs  to  him,  or  U  of  the 
description  or  quality  alleged.  The 
allegation  most  be  made  at  or  before 
the  sale ;  must  be  of  something  that 
is  material,  and  calculated  to  induce 
the  purchaser  to  buy.  It  must  uot 
be  mere  matter  of  opinion.  ib 

8.  There  is  no  distinction  between  a 
warranty  and  a  fraudulent  represen- 
tation, ib 

9.  During  a  negotiation  between  the 
plaintiff  and  defendant,  for  the  sale 
by  the  former  to  the  latter  of  a  quan- 
tity of  rhubarb  plants,  known  as  wine 
plants,  tlie  plaintiff  told  the  defen- 
dant that  he  had  been  in  the  busi- 
ness of  makinff  wine  from  plants  of 
that  kind,  ana  had  been  offered  $2 
per  gallon  for  his  wine ;  that  there 


were  600  roots,  and  each  hill  woold 
yield  a  gallon  of  wine;  that  the 
rhubarb  wonlcl  make  better  wine 
than  grape  wine:  that  he  had  tested 
the  making  of  wine  from  the  plants, 
and  knew  there  was  no  mistake; 
that  it  was  just  as  he  had  told  the 
defendant.  Jleid  that  although  the 
plaintiff  did  not  say  he  warranted 
the  roots  to  be  roots  of  the  wine 
plant,  the  repreeentafcions  made 
amounted  to  a  warranty,  both  of 
kind  and  quality.  Thi^  at  all  eventa» 
the  question  whether  there  was  a 
warranty  should  have  been  submit- 
ted to  the  jury.  Moeoas,  i.,  dis- 
sented, a 

10.  Held,  tdaOf  that  the  representations, 
being  alWed  and  proved  to  be  false, 
were  fraudulent.  ih 

See  EzcHAXOK,  6,  7. 

Insusamcs  (Lin,)  4,  7,  8,  9,  10,  II. 


WATER. 

1.  In  an  action  by  owners  in  severalty 
of  the  right  of  water  in  a  mill  stream, 
aeainst  another  several  owner,  for 
diverting  the  water,  the  relief  to 
which  the  plaintiffs  in  such  an  ac- 
tion are  entitled  is,  an  injunction 
restraining  the  defendants  from  using 
more  water  than  ihey  are  found  to 
be  entitled  ta     Emety  v.  Brekine,  9 

2.  Where  the  plaintiff  showed  that 
'  although  they  had  a  right  to  the  use 

of  the  quantity  of  water  to  which 
.  they  were  entitled,  before  the  de- 
fendants were  entitled  to  the  use  of 
any  water,  yet  that  the  defendants 
persisted  in  using,  in  low  water,  sub- 
stantially all  the  water  of  the  stream ; 
Held  that  Uiis  was  a  violation  of 
the  rights  of  the  plaintiffs  as  co- 
owners,  and  entitled  them  to  main- 
tain the  action,  so  far  as  to  restrun 
the  defendants  from  using  the  water 
when  there  was  not  enough  for  all 
who  were  entitled  to  a  fair  use  of  it. 

ib 

8.  Held,  aluo,  that  by  thus  limiting  the 
relielf  granted  to  the  plaintiffs,  the 
question  as  to  the  quantity  of  water 
to  which  each  owner  was  entitled, 
and  the  quantity  each  used  or  wast- 
ed, over  and  above  what  he  was  en- 
titled to  use,  was  left  unsettled ;  and 
that,   the  respective  rights  of  tlie 
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plamiiife  being  oonflietlng,  they  oonld 
not  be  settled  in  an  action  in  which 
all  were  plaintiflB.  That  a  complaint 
which  should  unite  such  discordant 
interests  would  be  clearly  multifi»- 
rioQS,  and  could  not,  and  ongbt  not, 
to  be  sustained.  ib 

1  Hdd,  ftiHher,  that  an  action  or  ac- 
tions nt  law,  were  proper  and  neces- 
sary, to  settle  the  rignts  of  Uie  sev- 
eral  parties,  to  the  use  of  the  waters 
of  the  stream,  and  the  specific  quan- 
tity to  which  each  was  entitled ;  and 
that  such  action  could  only  be 
brought  by  one  of  the  parties,  m  or- 
der to  settle  his  own  rights.  U 

I.  Whether  he  could  unite  the  other 
owners  as  defendants,  so  as  to  settle 
their  rights,  also,  in  a  single  action  ? 
Qutgre.  ib 

J9&$  DsKD,  6,  6. 
Paktiss,  6,  7. 


WEI-GHLOGK. 

Hie  &ct  thai  a  weigh-lock  upon  a  canal 
is  used  for  state  purposes,  to  regu- 
late the  payment  of  tolls  on  frei^t, 
is  no  sTidence  of  entire  accuracy,  as 
between  parties  to  an  action,  in  re- 
spect to  weight  OUehrid  v.  Brook- 
^  Oraetn*  Maumfg.  Amo*n,        890 

See  AGnsBMENT,  2. 


WILL. 

1.  A  will,  executed  in  1774,  was 
claimed  to  have  been  proved,  in 
1808,  in  the  Supreme  Court,  under 
the  act  of  1801,  (Lowe  of  1801,  <:&. 
9.)  A  paper,  purporting  to  be  a  copy 
thereof,  was  preceded  by  a  recital 
that  on  a  day  named  the  original 
had  been  brought  into  court  and 
proved,  and  ordered  to  be  recorded. 
At  the  foot  of  the  copy  was  a  cer- 
tificate  in  tiiese  words :  "  Examined 
and  compared  with  the  original  by 
me,  F.  B.,  clerk."  The  tit&  of  no 
court  was  given,  nor  was  there  any- 
thing in  the  paper  showing  in  what 
court  the  prooeedinffs  were  had,  ex- 
cept the  name  of  the  clerk.  Held 
that  the  court  would  take  iudicial 
notice  of  Its  own  officers,  who  the^ 
were,  and  the  genuineness  of  their 
si^atures;   and  tliat  F.  B.  being 

Vol.  LXVI.  45 


derk  of  the  Supreme  Court,  in  1801, 
the  court  knew  that  fact  iudicially, 
and  it  must  be  assumed.  Maekinnon 
V.  Barnm,  91 

2.  Hdd,  aleo,  that  the  will  was  proved, 
and  the  record  made,  iu  the  Supreme 
Court;  and  that  court  had,  bv  law, 
iurisdiction  to  admit  the  will  to  pro- 
bate^ and  it  was  sufficicatly  proved,  ib 

8.  Held,  further,  that  the  bookin  which 
the  record  of  the  will  was  made  by 
the  clerk,  passed,  by  section  69  of 
the  Judiciary  Act  of  1847,  to  the 
clerk  of  the  Uourt  of  Appeals,  who 
was  authorized  to  furnish  certified 
copies  of  all  records  transferred  to 
him  pursuant  to  that  act;  and  this 
certimiate  being  in  due  form,  a  copy 
of  the  will  m>m  the  record  was 
'  properly  received  in  evidence.        ib 

4.  Where  the  subscription  to  a  will 
was  not  made  by  the  testatrix  in  the 
presence  of  the  attesting  witnesses, 
nor  of  either  of  them;  neither  was 
it  acknowledged  by  her  to  them,  or 
either  of  them;  and  to  one  of  the 
attesting  witnesses  there  was  no  dec- 
laration by  the  testatrix,  or  any  one 
in  her  presence,  that  the  instrument 
was  her  will ;  Held  that  the  require- 
ments of  the  statute  in  respect  to 
execution  were  neither  formally  nor 
substantially  complied  with;  and 
hence  the  will  was  erroneously  ad- 
mitted to  probate.  Baker  v.  Wbod- 
bridge,  261 

5.  In  proceedings  before  the  surrogate 
for  the  probate  of  a  will,  the  sub- 
scribing witnesses  testified  that  they 
were  called  into  the  room  where  the 
testatrix  lay,  by  B. ;  that  she  then 

Xed  the  will,  and  they  signed  as 
lesses ;  that  B.  inquired  of  the 
testatrix  if  it  was  her  last  will  and 
testament  She  replied,  it  was  not. 
B.  then  said,  "the  last  you  have 
made,"  and  she  answered,  "Tea." 
A.,  one  of  the  witnesses,  testified  that 
there  was  nothing  said  or  done  by 
which  she  knew  tiiat  the  testatrix  de- 
sired her  to  sign  as  a  witness.  S.,  the 
other  witness,  swore  that  B.  asked 
the  testatrix,  after  she  had  signed  the 
will,  "  if  thi^was  her  last  will  and 
testament,  and  if  she  wished  those 
witnesses  to  sign  it,  or  to  witness 
it ;"  that  she  replied,  "  she  did  not 
know  as  she  could  say  that  it  was  her 
kst  will."    That  B.  then  said,  '*  the 
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last  one  you  have  made  now,"  and 
she  replied,  "  Yes ;  the  last  one  I 
have  mode  now."  Held  that  if  A/s 
recuUectlon  was  right,  no  request 
was  made,  by  any  one,  that  the  wit- 
nesses should  subscribe  their  names 
to  the  will  as  such;  and  that  if  S. 
was  right,  it  was  by  no  means  cer- 
tain'that  any  such  request  was  made. 
That,  at  all  events,  it  was  a  very 
proper  case  for  a  jury  to  say  whether 
the  requirements  of  the  statute,  as 
to  a  request  to  the  witnesses,  had 
been  complied  with.  Kitt^sley  v. 
Blanchard,  *        317 

6.  Held,  alao,  that  the  circnmstanoes 
attending  the  execution  of  the  will 
did  not  supply  the  defect  in  the 
proof  and  establish  a  request  by  tlie 
testatrix  to  the  witnesses  to  sign  it 
as  such ;  it  not  satisfactorily  ap()ear- 
ing  therefrom  that  the  testatrix 
heard  the  witnesses  called,  or  knew 
that  witnesses  were  necessary,  or, 
until  they  signed,  for  what  purpose 
they  were  in  the  ruom.  ib 

7.  Whether  a  testator  was  a  person  of 
sound  mind,  within  the  meaning  of 
the  term  as  applied  by  the  statute 
to  testamentary  dispositions  of  prop- 
erty, is  a  fact  which  must  be  proved, 
on  application  for  probate ;  and  tlie 
burthen  of  its  proof  rests  on  the  par- 
ty propounding  the  will.  ib 

8.  Althouffh  it  could  not  have  been 
intended,  by  the  legislature,  that  the 
surrogate  might  be  satisfied  with 
presumptive  proof,  yet  the  fact  of 
capacity  may  be  a  fair  and  legiti- 
mate inference  from  other  facts.  Per 
MULUN,  J.  ib 

9.  The  weight  of  the  presumptive  evi- 
dence as  to  capacity  may  be  greatly 
weakened,  if  not  entirely  overcome, 
by  evidence  showing  the  condition 
of  the  testator,  at  the  time  of  the 
execution  of  the    will.     Per    Mul- 


UN,  J. 


ib 


10.  If,  taking  all  the  facts  of  the  case 
into  consideration,  the  question  of 
capacity  seems  to  the  court  to  be  a 
proper  one  to  be  presented  to  a  jury, 
a  feigned  issue  will  be  awarded,  al- 
though there  is  some  evidence  of  ca- 
pacity, in  the  case.  ib 

1 1 .  Whore  a  testatrix  expressly  denied 
that  Uie  instrument  was    her   last 


will,  saying,  merely,  thai  it  was  the 
last  she  had  made;  Held  that  this 
declaration  was  oonsistsnt  with  the 
idea,  on  her  part,  that  it  was  not  a 
full  and  final  dispoeition  of  her  prop- 
ertyx-that  it  was  not  entirely  satii- 
factory,  aod  that  she  intended  to  al- 
ter it.  And  that  this  was  not  snch  a 
declaration  of  the  instrument  as  her 
last  will  and  testament  as  the  statute 
requires.  ib 

12  A  testatrix  died  seised  of  two  par- 
cels of  land  By  her  will  she  devised 
a  life  estate  in  one  parcel  to  her  hus- 
band, remainder  to  her  two  daugh- 
ters. The  other  parcel  she  devised 
to  her  husband  and  two  daughters, 
in  equal  shares.  The  husband  was 
appointed  executor,  and  empowered 
and  directed  to  sell  the  two  parcels 
and  invest,  and  at  a  certain  time  di- 
vide, the  principal  of  theproceeds  in 
pursuance  of  the  wiU.  Trie  husband 
caused  the  parcels  of  land  to  be  divided 
into  city  lots.  Subsequently,  he  con- 
veyed his  life  interest  in  a  lot  and 
other  land  in  the  first  parcel  to  the 
plaintiff,  and  soon  after,  under  the 
power  in  the  will,  conveyed  to  him 
the  fee  in  the  same  lot  and  alao  in 
other  lots,  in  both  parcels.  The  hus- 
band was  superseded,  as  executor,  by 
order  of  the  nurrogate  ;  after  which, 
one  of  the  daughters  conveyed  her 
interest  in  certain  lots  in  lK>th  par- 
cels (including  those  conveyed  to  the 
plaintiff)  to  others,  by  whom  it  was 
transferred  to  the  defendant.  A 
judfi^ent  was  obtained  against  the 
husband,  subsequent  to  the  execution 
and  recording  of  the  first  deed  to  the 
plaintiff,  and  his  life  estate  in  certain 
lots  in  the  first  parcel,  and  his  inter- 
est in  certain  lots  in  the  second  par- 
cel (including  in  each  parcel  the  lots 
conveyed,  to  the  plainlaff )  sold  upon 
execution,  the  defendant  receiving 
the  sheriff's  deed  At  the  time  of 
commencing  this  a<^on,  the  defen- 
dant was  m  possession  of  certain 
lots  in  both  parcels  (including  a  part 
of  those  deeded  to  the  plaintiflf)  un- 
der a  lease  for  years,  previously  made 
by  the  executor.  Ttie  husband,  Af- 
ter having  been  superseded  as  ex- 
ecutor, received  letters  of  adminis- 
tration with  the  will  annexed,  aod 
conveyed  to  the  plaintiff  a  part  of 
the  trust  property,  including  the  lots 
conveyed  by  the  second  deed  Held 
\,  That  the  defendant  got  no  title  to 
tlie  land  conveyed  by  the  first  deed 
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to  the  plaintiff;  the  judgment  nev- 
er having  become  a  lien  thereon. 
2.  That  the  judgment  became  a  lien  on 
the  huaband's  fife  estate  in  tlie  lands 
in  the  first  parcel,  and  on  his  undi- 
vided interest  in  those  in  the  second, 
unless  they  had  been  conveyed  to 
the  plaintiff  prior  to  the  docketing 
of  the  judgment.  3.  That  the  su- 
perseding of  the  letters  testamentary 
did  not  disqualify  the  husband  from 
carrying  out  the  power  contained  in 
the  will.  The  letters  testamentary 
gave  him  no  power  over  the  real  es- 
tate. That  power  he  got  from  the 
wilL  4.  That  although  the  power  to 
sell  was  given  to  the  executor,  yet 
he  was  in  &ct  a  trustee,  and  account- 
able as  such,  in  equity.  6.  That  tlie 
power  of  the  executor  to  sell  con- 
tinued until  all  the  land  was  sold; 
notwithstanding  the  title  was,  by 
the  will,  conveyed  to  the  devisees. 
6.  That  the  executor  having  no  power, 
under  the  will,  to  lease  the  lands  of 
his  testetrix,  the  defendant  acquired 
no  interest  in  the  lauds,  as  lessee,  so 
as  to  prevent  him  from  holding  ad- 
versely as  to  the  interest  of  the 
daughters.     Betzell  v.  Easterly,    443 

13.  U.  devised  certain  real  estate  to  his 
son,  C.,  and  directed  that  if  C.  should 
die  without  lawful  issue,  the  estate 
should  go  to  certain  persons  named. 
He  gave  to  thri  executors  of  his  will 
possession  and  control  of  the  devised 
estate,  the  same  to  be  held  by  them 
in  trust  for  the  benefit  of  C.  Sub- 
sequent to  the  death  of  the  testator, 
0.  was,  by  an  inquisition,  found  to 
be  an  idiot,  and  to  have  been  so  from 
his  birth.  C.  died,  leaving  a  wife 
and  children.  He  also  left  debts  ex- 
ceeding, in  amount,  the  value  of  his 
personal  property.  Neld^  1.  That  un- 
der the  Revised  Statutes  C.  took  the 
estate  devised,  in  fee,  subject  to  be 
reduced  to  a  life  estate  in  the  event 
of  his  dying  without  lawful  issue 
living  at  the  time  of  hid  death. 
2.  That  the  executors  had  a  mere 
power  in  trust  to  manage  the  prop- 
trty,  without  interest  in  tlie  land, 
except  the  right  to  occupy  and  cul- 
tivate. 3.  That  this  trust  did  not 
interfere  with  the  descent  of  the  land 
to  the  children.  4.  That  C,  althougli 
an  idiot,  was  liable  for  necessarieH 
suiteble  to  the  circumstances  and 
condition  of  himself  and  family ;  un- 
less some  unfair  udvantnjje  wan 
taken  of  him.     5.  That  tJie  cliililreu 
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of  C,  to  whom  his  lands  descended, 
were  bound  by  the  action  of  the  ad- 
minstrators  of  their  father's  estate, 
and  of  the  surrogate  in  allowing  debts, 
so  far  as  the  })ersonal  estate  was  con- 
cerned ;  but  not  as  to  the  real  estate ; 
and  the  creditors  must  prove  their 
claims  to  be  legally  chargeable  upon 
tlie  father,  in  order  to  collect  them 
out  of  the  land.    Barnes  v.  llatJiaimif, 

452 


WITNESS. 

.  It  is  the  right  of  a  party  to  inspect 
a  memorandum  used  by  a  witness 
while  testifying:  whether  he  rends 
the  contente,  or  only  uses  it  to  re- 
fresh his  recollection.  Tihbetta  v. 
Sternberg,  201 

A  witness,  on  cross-examination,  may 
be  compelled  by  the  referee  to  pro- 
duce and  submit  to  the  inspection 
of  counsel  a  memorandum  from  which 
he  has  been  testifying,  on  the  direct 
examination.  ib 

Before  a  witness  can  be  required  to 
produce  a  paper,  however,  it  must 
appear  that  he  is  using  it  as,  or  in 
aid  of,  h&  testimony.  ib 

The  plaintiff  having  enliste<l  in  the 
United  States'  service,  during  the 
war,  entered  into  an  agreement  with 
his  mother  that  he  would  from  time 
to  time  send  her  money,  and  that 
she  should  take  care  of  and  restore 
it  to  huu  on  his  return.  Under  tliis 
agreement  he  sent  several  sums  of 
money  to  his  mother,  who  subse- 
quently married  the  defendant,  and 
died  leaving  him  her  executor.  In 
an  action  to  recover  a  portion  of  the 
money,  which,  it  was  claimed,  had 
come  to  the  hands  of  the  defendant; 
Held  that,  under  §  3»y  of  the  Code, 
the  plaintiff  was  not  a  competent  wit- 
ness to  establish  the  ogreeuiunt,  its 
against  the  defendant,  who,  if  he  hud 
tlie  money  in  question,  took  it  by 
assignment  by  way  of  gitt  or  loan, 
or  as  ttsrent  of  the  deeejwed,  or  as  hf»r 
executor.     AiontuT  v.  JiuduitUf      213 

,  There  is  no  objection  to  sliowing 
a  witness  a  memorandum  previously 
made  after  he  has  stated  that  it  was 
made  by  hin  direction,  in  his  pres- 
ence.    Viaul..  V.  JiilouiJ,  ooti 
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6.  There  is  no  legal  o)]jection  to  s  wit- 
nesB  estimating  the  contents  of  *  tree 
from  the  size  and  appearance  of  the 
stnmp  which  was  left  after  the  tree 
was  cut  down  and  removed.  U 


WORK  AND  LABOR. 

1.  When  a  relative,  more  distant  than 
a  chUd,  goes  to  live  with  a  person, 
at  his  request,  the  presmnption  that 
such  relative  lives  with  the  person 
as  a  member  of  the  funily,  and  not 
as  a  servant,  is  less  strong  than  in 
the  case  of  a  child;  and  sli^t  dr- 
cumstancee  will  be  sufficient  to  over- 
come it.     7%ortUo»  Y.  Ofwige,     607 

2.  The  plaintiff,  at  the  request  of  C.y  her 
uncle,  went  to  live  with  him,  in  his 
family,  and  remained  with  him  for 
several  years,  rendering  services  as 
nurse  and  housekeeper.    No  agree- 


ment as  to  compensatioD  wm  m«de. 
Testimonv  was  given,  showing  tluit 
C.  had  admitted  an  intention  to  pay 
her  something.  Held  that  the  de- 
cision of  a  referee,  allowing  the  plain- 
tiff compensation  for  her  services, 
would  not  be  disturbed.  Neither 
would  it  be  disturbed  in  respect  to 
the  rate  of  compenaation ;  there  be- 
ing conflicting  testimony  as  to  the 
vdue  of  her  services,  and  as  to  her 
own  admissions,  in  req>ect  to  wliat 
she  was  to  receive  therefor.  t^ 

See  AOBKEMBHT,  7. 

EvDZNOB,  7,  8,  9. 
MAsm  AND  SnavAiiT* 
"PAMxm  ASD  Chud. 


WRIT  OF  ERROR. 
See  Cbdonal  Law,  10. 
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